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THE  SUPREME  COURT 

OFTBB 

State  of  Nevada 


OCTOBER  TERM,  1917 


I  No.  2144] 

PETER  ZELAVIN,  Respondent,  v.  TONOPAH 
BELMONT  DEVELOPMENT  COMPANY  (a  Cor- 
poration), Appellant. 

[149Pac.l88;  ICl  Pac.  7301 

1.  Costs — On  Appeal — Pbintino  Ekpesses— J'ii.ino  and  Sebvino 

Cost  Bill — Court  Rule. 

Under  Sup.  Ct.  Rule  0.  par.  2.  provldiiiK  tbat  a  party,  desir- 
ing to  recover  as  coHta  IiIh  printing  exjienses.  eliall  wlttaln  five 
dnys  after  the  de<.>lHioii  of  the  ['nnxe  file  with  the  clerk  and  serve 
on  the  opposite  part;  a  cost  bill,  statlun  the  actual  coat  of  the 
printlui;.  service  thereof  on  the  0ii[)O)tlte  party  within  such 
time  Is  as  necessary  as  Its  fliing  with  the  clerk. 

2.  Costs — On  Appeal — Rule  of  Court — Enpohceuent. 

Snp.  Ct.  Rnle  G.  par.  2,  making  the  BIlnK  and  service  of  cost 
bill  within  Bve  days  after  decision  of  cause  a  condition  to 
recovery  of  printing  espeuses  as  costs,  not  beinjt  for  the  con- 
venience of  the  court  or  tending  to  facilitate  its  business.  Its 
enforcement  Is  not  subject  to  Its  discretion. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Cole  L.  Harwood,  Judge. 

In  the  matter  of  cost  bill  of  appellant,  to  which 
respondent  filed  objections  with  the  Clerk  of  the  Supreme 
Court  From  the  Clerk's  adverse  ruling,  he  appeals. 
Baling:  revMsed.  (For  opinion  on  former  appeal,  see 
39Nev.L) 

Vol.  *1~I 
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2      Zelavin  v.  Tonopah  Belmont  Co.  t^^^*  n^^- 

Opinion  of  the  Court — ColemaD,  J, 

Hugh  H.  Broum,  H.  R.  Cooke,  and  Geo.  B.  Thatcher,  for 
Appellant: 

Respondent  objects  to  the  item  of  $75  claimed  in  the 
coat  bill  for  premium  paid  surety  company  for  undertak- 
ing on  appe^  and  stay  of  proceedings.  This  expense  is 
especially  allowed  by  statute.    (Rev.  Laws,  699.) 

The  objection  that  the  cost  bill  was  not  filed  and  served 
within  apt  time,  as  provided  by  rule  6,  subdivision  2, 
Rules  of  the  Supreme  Court,  is  not  well  taken,  and  is 
disproved  by  the  records  of  the  court. 

Dixon  &  Miller,  for  Respondent: 

There  was  no  service  of  the  cost  bill  upon  the  attorneys 
for  the  respondent,  either  within  the  time  allowed  by  law 
or  the  time  granted  by  one  of  the  justices.  Respondent 
is  entitled  to  have  the  rule  strictly  enforced.  Service 
upon  respondent  of  a  verified  cost  bill  is  as  much  a  part 
of  the  rule  as  the  filing  of  it  with  the  clerk,  and  certainly 
no  such  service  was  made  or  was  shown  to  have  been  made. 

By  the  Court,  Coleman,  J. : 

Respondent  filed  with  the  clerk  of  this  court  objections 
to  the  cost  bill  of  appellant,  and  from  an  adverse  ruling  has 
appealed,  pursuant  to  paragraph  3  of  rule  6  of  this  court. 

1, 2.  While  several  objections  are  urged  to  the  cost  bill, 
we  deem  it  necessary  to  consider  only  one  of  them,  which 
is  that  the  cost  bill  was  not  filed  and  served  within  the 
time  required  by  paragraph  2  of  rule  6,  which  reads: 

"  Either  party  desiring  to  recover  as  costs  his  expenses 
for  printing  or  typewriting  in  any  cause  in  this  court, 
shall,  within  five  days  after  the  decision  of  the  cause,  file 
with  the  clerk  and  serve  upon  the  opposite  party  a  verified 
cost  bill,  setting  forth  or  stating  the  actual  cost  of  such 
printing  or  typewriting,  and  no  greater  amount  than  such 
actual  cost  shall  be  taxed  as  costs." 

The  decision  in  the  case  was  filed  June  5, 1915.  On 
June  11, 1915,  appellant  filed  its  cost  bill  with  the  clerk  of 
the  court,  but  there  is  no  showing  that  service  was  made 
on  respondent  on  that  or  on  any  other  day,  except  as  it 
appears  by  inference  from  respondent's  brief  that  it  was 
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served  on  June  12.  It  is  urged  that  as  appellant  did  not 
receive  notice  of  the  decision  until  June  6,  that  the  cost 
bill  was  filed  in  apt  time.  Conceding  for  the  purpose  of 
this  case  that  this  contention  is  correct,  yet  the  service 
on  respondent  was  not  made  within  the  required  time. 
Such  service  on  the  respondent  within  the  time  required 
by  the  rule  was  as  necessary  as  the  filing  of  the  cost  bill 
with  the  clerk.  We  think  that  the  law  applicable  to  the 
situation  which  confronts  us  in  this  matter  was  estab- 
lished by  this  court  in  Haley  v.  Eureka  County  Bank,  20 
Nev.  423,  wherein  it  is  said: 

"The  courts  may  rescind,  modify,  or  repeal  their  rules, 
or.  in  establishing  them,  may  reserve  the  exercise  of  dis- 
cretion; but  where  there  is  no  such  reservation  in  the 
rules,  and  they  remain  in  full  force,  and  are  not  in  any 
respect  repugnant  to  the  provisions  of  the  statute,  they 
have,  as  before  stated,  the  force  and  effect  of  law,  and 
are  equally  binding  upon  the  court  and  litigants,  and 
should  be  applied  and  enforced  in  all  cases,  and  upon  all 
questions  coming  within  their  provisions.     •    •     ♦ 

"It  is  true  that  rules  are  sometimes  adopted  by  courts, 
for  their  own  convenience,  which  may  be  enforced  or  set 
aside  at  their  own  will  and  pleasure,  as  deemed  meet 
and  proper  under  the  circumstances  of  each  case,  'Such 
rules  are  mere  engines  to  promote  convenience  in  business, 
and  when,  from  any  peculiarity,  they  require  to  be  sus- 
pended or  waived,  in  order  to  promote  justice,  the  power 
which  made  them  can  and  ought  to  suspend  them.' 
(WaUace  v,  Clark.  3  Woodb.  &  M.  362,)  But  the  rule 
under  consideration  is  not  of  such  a  character." 

The  filing  of  a  cost  bill  is  not  a  matter  of  convenience 
to  the  court,  nor  could  it  tend  to  facilitate  the  business  of 
the  court,  since  it  must  be  filed,  if  at  all,  subsequent  to 
the  disposition  of  the  case  by  the  court.  Therefore  we 
do  not  think  this  is  an  instance  in  which  the  court  can 
exercise  its  discretion. 

For  the  reasons  given,  the  ruling  appealed  from  is 
reversed,  and  it  is  ordered  that  the  objection  to  the  cost 
bill  be  sustained. 
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Points  decided 


[Xo.2263] 

AUGUSTA   ELIZABETH    WALKER,  Respondent,  v. 
CHANDLER  MERRILL  WALKER,  Appellant. 

[164Pac.053] 

1.  DivoBCE — Disposition  of  Psopektv — Statute. 

The  power  ot  the  court  given  by  Rev.  I^wb,  SS41,  to  muke 
Riicb  disposition  of  the  property  of  tlie  parties  na  shall  appear 
Just  fliid  e4]iiltai)le  In  KrantluR  a  decree  of  dlvor<%.  Is  limited 
by  Const.,  art.  4,  sec.  31,  Stflta.  1SG4-65,  c.  76,  and  StatB.  1873, 
c.  110,  determining  the  proijerty  rights  of  husband  and  wife. 

2.  Divorce — Disposition  of  Pbopebty — Statute — Implied  Repeal, 

Rev.  Lau's,  210C,  determlues  the  rights  of  the  parties  to  the 
eoiuiiiunlty  property  on  diRsolutloii  of  the  ninrPlnEe,  thonKh  the 
earlier  statute.  se<-tlon  5)M1.  enipowerlng  the  court  to  dlnpone 
of  the  |>roperty  ou  granting  a  divorce,  iias  uot  beeu  amended 
or  rei>eiiled  lu  terms. 

3.  DivoBCE — Effect  ON  I'bopebty  Rights — Statutes. 

tinder  Const.,  art  4.  sec.  .11.  Stats.  lS(i4-(C  c.  7fi,  and  Stata. 
l.ST.S.  c.  119.  fixing  the  property  rights  ot  hualiand  and  wife, 
the  disHolutlOD  of  the  marriage  does  not  of  itself  operate  to 
change  tlie  property  rights. 

4.  Divorce— Pbopbbtv  Rights— Poweb  of  Court^Wife's  Kepabate 

Pboperty — Statute. 

The  declaratioD  of  Rev.  Laws,  2172.  that  neither  Inisliand 
nor  wife  has  any  Interest  In  the  property  of  tiie  other,  is  suli- 
Ject  to  the  esceptiona  of  section  2173,  allowing  either  to  enter 
into  any  contract  with  the  other  suhjeet  to  tlie  general  rules 
which  control  the  actions  of  parties  occupying  relations  of  cnn- 
fldence  and  trust  towards  each  other,  and  under  the  latter  pro- 
vIsioQ,  one  spouse  uiny  actgiiire  an  Interest,  legal  or  equitable, 
in  the  separate  projierty  of  other  which  the  court.  In  granting  a 
divorce.  Clin  protect  under  section  SMI, 

5.  Divorce— Pbopebty  Rights — ^Poweh  of  Court — Bight  of  Ofii.Tr 

Pabty — Wife's  Separate  Property. 

Where  a  bnsband  whose  wife  was  granted  a  divorce  for  bis 
misconduct  had  settled  on  her  iit  the  time  of  the  inarriiige 
pro|)erty  of  the  value  previously  agreed  on.  wlilch  had  in  the 
meantime  eiionnouHly  inrreasetl  in  value,  and  which  left  the 
husband  witUont  proiierty  of  Ills  own,  the  court  can,  under  the 
])ower  to  dis|M»ie  of  the  property  as  sbnll  appear  Just  and 
eqiiltahie  given  liy  Rev.  Ijwm,  ."iMl,  protcn-t  any  equity  of  the 
husband  In  such  property  notwithstanding  his  guilt,  which  Is 
only  one  of  the  factors  to  l>e  considered  In  determining  the 
property  rights. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Suit  by  Augusta  Elizabeth  Walker  against  Chandler 
Merrill  Walker  for  divorce.  From  a  judgment  for  plain- 
tiff after  motions  to  strike  the  answer  and  a  general 


by  Google 


o.-t.i»ni  Walker  t>.  Walker  » 

Argument  for  Respondeot 

demurrer  thereto  were  sustained,  defendant  appeals. 
Judgment  and  case  remanded  for  determination  of  the 
property  rights  of  the  parties. 

Ayres  &  Gardiner,  for  Appellant: 

The  relief  asked  by  the  appellant  is  based  upon  the 
first  sentence  of  the  statute  (Rev.  Laws,  5841),  which  has 
never  been  qualified  by  subsequent  legislation  or  deci- 
sion, and  is  not  out  of  harmony  nor  inconsistent  with 
any  other  portions  of  the  statutes.  To  be  litigated, 
property  rights  must  be  pleaded.  (Howe  v.  Howe,  4  Nev. 
473;  Bowers  v.  Bmvers,  78  Pac.  430;  Dodds  v.  Dodds,  98 
Pac74a) 

Division  of  separate  property  of  spouses  upon  divorce, 
(Raper  v.  Raper.  50  Pac.  502;  Martin  v.  Martin,  87  N.  W. 
232;  Bitdlong  v.  BudUmg.  86  Pae.  648;  Wd)ater  v.  Webster. 
26  Pac.  864;  Shequin  v.  Sheguin.  152  N.  W.  823.) 

The  authorities  recognize  no  distinction,  under  statutes 
similar  to  ours,  whether  wife  or  husband  receive  the 
divorce  and  whether  wife  or  husband  own  the  property. 
{Fields  v.  Fields,  27  Pac  267;  Campbdl  v.  Campbdl,  112 
N.  W.  481;  Kolhe  v.  Kolhe.  97  Pac.  236;  Gallagher  v. 
GaiJagher,  61  N.  W.  1104;  Wuest  v.  Wuest,  17  Nev.  217; 
Lake  v.  Bender,  18  Nev.  361. ) 

The  procedure  of  appealing  upon  property  rights  alone, 
without  disturbing  the  divorce,  has  been  sanctioned  by 
this  court.    (La&e  v.  Bender,  18  Nev.  361.) 

"If  there  ever  could  arise  a  case  in  which  the  court 
would  depart  from  the  ordinary  rule  of  division,  and 
under  their  power  of  doing  what  was  just  and  right 
make  such  provision  as  would  meet  the  extraordinary 
circumstances  of  a  particular  case,  this  is  one  which 
strongly  demands  the  interposition  of  the  court"  (Fitts 
v.Fittg,14Tex.443.) 

Cde  L.  Harwood,  for  Respondent: 

In  the  absence  of  statutory  provisions,  a  court  has  no 
power  to  divide  property,  even  in  favor  of  the  innocent 
wife,  gainst  the  guilty  husband.  (Bishop,  M.  O.  &  S., 
chap.  35,  par.  1117.)    The  statutes  do  not  authorize  the 
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giving  of  any  of  the  separate  property  of  the  innocent 
wife  to  the  guilty  husband.  (Johnson  v.  Gamer,  223  Fed. 
756;  Darrenberger  v.  Haupt,  10  Nev.  43.)  Section  5841, 
Revised  Laws,  cannot  be  construed  separate  and  apart 
from  section  5843.  ( Wii«8(  v.  Witest,  17  Nev.  217. )  "All 
the  statutes  upon  the  subject  in  hand  must  be  construed 
together  as  parts  of  one  whole."  (Lake  v.  Bender,  18  Nev. 
361;  Pmo^  v.  Campbell,  20  Nev.  232.) 

No  court  has  jurisdiction  to  divest  the  wife  of  her 
separate  property,  whether  she  be  innocent  or  guilty. 
If  this  power  exists,  it  must  be  contained  in  the  statute. 
(Bishop,  M.  D.  &  S.,  supra;  Powell  v.  Campbell,  supra; 
Reid  V.  Reid,  44  Pac  564.) 

By  the  Court,  Sanders,  J. : 

Augusta  Elizabeth  Walker  brought  her  suit  in  the 
District  Court  of  the  Second  Judicial  District  of  the  State 
of  Nevada,  in  and  for  the  County  of  Washoe,  against  her 
husband.  Chandler  Merrill  Walker,  for  a  divorce  on  the 
ground  of  extreme  cruelty.  Her  complaint,  after  charg- 
ing the  defendant  with  numerous  cruelties,  indignities, 
and  gross  misconduct,  alleges: 

"That  there  has  been  no  issue  of  said  marriage,  and 
there  is  no  community  property;  that  the  plaintiff  has 
independent  means  sufficient  for  her  own  support,  and 
does  not  desire  any  alimony  from  the  defendant." 

The  answer  of  the  defendant  denies  the  acts  of  cruelty 
charged  in  the  complaint,  and,  by  appropriate  language, 
justifies,  palliates,  or  explains  his  own  conduct  by  charg- 
ing the  plaintiff  with  various  acts  of  misconduct  as  being 
calculated  to,  and  which  did,  bring  about  the  condition  of 
which  plaintiff  complains;  and  continues  as  follows: 

"Defendant  further  alleges:  That  about  two  weeks 
before  plaintiff  and  defendant  were  married  and  after 
they  had  become  engaged  to  be  married,  the  father  of 
plaintiff  came  to  defendant  and  urged  him  to  make  a 
marriage  settlement  upon  the  plaintiff.  That  defendant 
finally  agreed  to  give  plaintiff  the  sum  of  fifty  thousand 
dollars  ($50,000),  which  was  about  one-third  of  all  the 
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property  defendant  had.  That  pursuant  to  said  promise 
defendant  gave  to  plaintiff,  shortly  after  their  marriage, 
one  hundred  shares  of  the  capita)  stock  of  the  Canadian 
Ford  Company,  Ltd.,  a  corporation  then  and  still  conduct- 
in^an  automobile  factory  in  Walkerville,  Canada;  that  at 
said  time  said  stock  was  worth  approximately  one  hun- 
dred dollars  ($100)  per  share,  or  ten  thousand  dollars 
($10,000);  that  it  has  since  greatly  enhanced  in  value 
and  that  it  is  now  worth  the  reasonable  market  value  of 
at  least  two  million  dollars  ($2,000,000). 

"That  defendant,  in  the  year  1911,  pursuant  to  said 
promise,  gave  to  plaintiff  certain  real  property  of  the 
value  of  forty  thousand  dollars  ($40,000). 

"That  about  the  time  of  the  transaction  last  mentioned 
defendant  gave  to  his  son  the  balance  of  his  property  and 
the  defendant  now  has  no  property  nor  means  of  his  own 
and  is  dependent  upon  hia  son  fbr  his  support. 

"That  commencing  almost  immediately  after  marriage, 
plaintiff  failed  to  manifest  any  affection  for  defendant 
and  with  great  frequency  told  him  that  she  married  him 
only  for  his  money  and  defendant  alleges,  upon  and 
according  to  his  information  and  belief  that  plaintiff  had 
married  defendant  only  for  his  money  and  that  prior  to 
the  time  of  the  consent  of  defendant  to  said  marriage 
settlement  it  was  agreed  between  plaintiff  and  her  father 
that  plaintiff  would,  if  her  father  could  secure  from 
defendant  a  settlement  of  $50,000,  pay  to  her  father  the 
sum  of  $20,000,  which  agreement  has  never  been  fulfilled 
in  whole  or  in  part. 

"Wherefore,  the  defendant  prays  that  the  bonds  of 
matrimony  existing  between  plaintiff  and  defendant  be 
dissolved;  that  the  court  ascertain  and  determine  all 
property  of  the  parties  and  of  each  of  them  and  its  value; 
that  the  court  make  such  disposition  of  the  property  of 
the  parties  as  shall  appear  just  and  equitable,  having 
regard  to  the  respective  merits  of  the  parties,  to  the  con- 
dition in  which  they  will  be  left  by  the  divorce,  and  to 
the  party  through  whom  the  property  was  acquired;  that 
the  property  given  plaintiff  by  defendant,  or  such  portion 
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thereof  as  may  be  equitable,  be  restored  to  defendant; 
for  such  other  and  further  orders  as  may  be  meet  in  the 
premises,  and  for  general  relief." 

Upon  the  coming  in  of  the  answer  the  plaintiff  moved 
to  strike  the  portion  quoted,  and  also  interposed  a  general 
demurrer,  and  directed  the  demurrer  to  the  paragraphs 
quoted.  The  court  sustained  both.  The  defendant  there- 
upon declined  to  plead  over,  and  the  court,  on  the  first 
day  of  August,  1916,  granted  to  plaintiff  a  divorce,  and 
made  no  disposition  of  the  property  of  the  parties,  or 
either  of  them.  The  defendant  appeals  to  this  court 
from  the  judgment  and  from  the  orders  sustaining 
plaintiff's  motions. 

1,  The  pleadings  involve  the  construction  of  the  first 
sentence  of  section  6841,  Revised  Laws,  which  is  as 
follows : 

"  In  granting  a  decree  of  divorce  the  court  shall  also 
make  such  disposition  of  the  property  of  the  parties  as 
shall  appear  just  and  equitable,  having  regard  to  the 
respective  merits  of  the  parties,  and  to  the  condition  in 
which  they  will  be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired,  and  to  the 
burdens  imposed  upon  it,  for  the  benefit  of  the  children." 

This  language  manifestly  intended  to  confer  upon 
courts  power  to  make  an  equitable  division  of  the  prop- 
erty of  the  parties  upon  the  dissolution  of  the  marriage. 
( Wuest  V.  Wueet,  17  Nev.  223. )  But  since  the  adoption 
of  our  constitution  and  the  enactment  of  a  law  more 
clearly  defining  and  differentiating  the  property  rights  of 
husband  and  wife  (Const,  art.  4,  sec  33,  Stats,  of  Nev., 
1864-6, 1873),  it  is  evident  that  it  is  incumbent  upon 
courts,  in  making  disposition  of  the  property  of  the 
parties  in  granting  a  divorce,  to  consider  the  fact  that 
now  all  property  of  husbands  and  wives  is  held  in  com- 
mon or  belongs  solely  to  one  or  the  other.  (Lake  v. 
Bender,  18  Nev.  404). 

Keeping  in  view  this  fact,  in  determining  what  estate 
is  now  embraced  by  section  5841,  courts  are  controlled  by 
the  limitations  placed  thereon  by  the  subsequent  law 
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defining  and  differentiating  property  rights  of  husband 
and  wife. 

2.  It  is  evident  that  the  later  act  controls  the  disposition 
of  community  property  upon  the  dissolution  of  the  mar- 
riage, although  section  5841  has  not  been  amended  or 
repealed  in  terms.  {Lake  v.  Bender,  supra;  Johnson  v. 
Gamer,  233  Fed.  756;  Rev.  Laws,  2166.) 

But  no  mention  is  made  in  the  act  of  the  disposition  to 
be  made  of  the  separate  estate  of  the  parties. 

We  are  now  asked  to  do  by  interpretation  what  the 
legislature  has  failed  to  do- by  express  enactment. 

3, 4.  So  manifest  is  the  intent  of  the  constitution,  and 
the  later  law  passed  pursuant  to  its  requirement,  to  create, 
define,  and  fix  the  status  of  a  legal  separate  estate  in 
husbands  and  wives,  that  to  now  hold  that  the  dissolution 
of  the  marriage  in  itself  operates  to  change  a  rule  of 
property  would  not  only  be  repugnant  to  the  organic  law 
but  would  be  abrogative  of  the  law  passed  pursuant  to  its 
injunction.  The  declaration,  however,  in  the  later  act, 
that  neither  husband  nor  wife  has  any  interest  in  the 
property  of  the  other  (Rev.  Laws,  2172)  is  subject  to  the 
exceptions  therein  provided  for,  namely: 

"Either  husband  or  wife  may  enter  into  any  contract, 
engagement,  or  transaction  with  the  other,  or  with  any 
other  person,  respecting  property,  which  either  might 
enter  into  if  unmarried,  subject  in  any  contract,  engage- 
ment, or  transaction  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons  occupying  rela- 
tions of  confidence  and  trust  towards  each  other."  (Rev. 
Laws,  2173.) 

By  the  latter  provision  it  is  manifest  that  one  spouse 
may  acquire  an  interest,  legal  or  equitable,  in  the  separate 
property  of  the  other,  and  when  such  property  is  brought 
under  review  in  a  divorce  proceeding  the  court  is  vested 
with  jurisdiction  by  the  former  act  (section  5841)  to  make 
such  disposition  thereof  as  may  appear  just  and  equitable; 
otherwise  the  injured  party  is  without  a  remedy. 

While  the  later  law  severs  the  unity  of  husbands  and 
wives  in  their  property  relations,  it  is  not  designed  to 
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undo  all  the  obligations  which  depend  upon  the  marriage 
status,  nor  is  there  anything  in  the  act  which  negatives 
the  power  of  a  court  of  equity,  wheii  the  marriage  rela- 
tion is  dissolved,  to  inquire  into  the  existence  of  the 
property  of  either  spouse  when  brought  under  review; 
the  conditions  surrounding  it;  the  transactions,  contracts 
and  obligations  of  the  parties  concerning  it,  with  a  view 
of  making  such  decree  as  will  attain  right  and  justice 
between  the  parties  under  all  the  circumstances  which 
may  attend  the  particular  case. 

We  conclude  that  the  two  statutes  may  justly  and 
reasonably,  in  a  proper  case,  operate  without  antagonism, 
and  that  the  retention  of  section  5841,  Revised  Laws, 
which  has  continued  its  existence  since  1861,  is  a  statu- 
tory recognition  of  the  power  of  a  court  of  equity,  when 
the  coverture  is  to  be  broken  and  the  marriage  relation 
dissolved,  to  make  such  disposition  of  the  property  of  the 
parties  as  their  interest  therein  may  appear,  having  regard 
to  the  limitations  imposed  by  both  statutes.  It  is  insisted 
by  respondent  that  no  facts,  defenses,  or  counterclaim  is 
averred  in  the  answer  of  appellant  upon  which  to  base 
the  relief  demanded  in  its  prayer. 

6.  The  appellant  by  his  pleading  admits  his  own 
misconduct,  and  condones  that  of  the  respondent  by  join- 
ing with  her  in  her  prayer  for  a  divorce.  The  answer 
also  impugns  respondent  with  constructive  fraud,  but 
does  not  charge  it  in  positive  terms,  and,  confessedly 
with  unclean  hands,  asks  to  have  restored  to  him  prop- 
erty conveyed  to  the  respondent,  voluntarily  or  involun- 
tarily as  the  case  may  be,  as  a  reasonable  provision  for 
her  support.  The  respondent,  on  the  other  hand,  because 
of  domestic  differences,  now  seeks  by  an  action  for 
divorce  to  appropriate  to  herself  the  difference  between 
what  may  be  rightfully  hers  by  virtue  of  an  alleged 
settlement  upon  her  shortly  after  the  coverture  in  1906, 
and  its  present  enhanced  value,  upon  the  ground  that  in 
law  it  is  rightfully  hers,  or  that  it  is  justly  due  her  by 
reason  of   the  appellant's  misconduct  in  making  the 
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marital  relation  impossible.  The  alleged  settlement  upon 
the  respondent  was  originally  for  $50,000.  Its  present 
approximate  value  is  $2,000,000.  The  unusual  situation 
here  presented  leads  us  to  the  statute  for  its  solution, 

"The  statute  provides  that  in  case  a  divorce  is  granted 
the  court  shall  make  disposition  of  the  property  as 
therein  stated.  The  division  of  property  is  but  an  inci- 
dent to,  or  consequence  of,  a  divorce  upon  which  it 
depends;  but  the  divorce  does  not  depend  upon  the 
property."     {Lake  v.  Bender,  18  Nev.  372;  4  Pac.  715.) 

The  statute  contemplates  that  the  division  of  property, 
upon  the  dissolution  of  marriage,  shall  be  graduated 
among  other  matters  by  the  quality  of  the  offense  of  the 
delinquent.  { Wnest  v.  Wuest,  supra. )  In  making  divi- 
sion of  community  property,  when  the  decree  of  divorce 
is  rendered  on  the  ground  of  extreme  cruelty,  the  party 
found  guilty  thereof  is  only  entitled  to  such  portion  of 
the  community  property  as  the  court  granting  the  decree 
may,  in  its  discretion,  deem  just  and  allow.  (Rev.  Laws, 
2166.) 

No  reason  is  suggested  why  a  different  rule  should 
apply  in  a  case  where  the  adjustment  of  separate  prop- 
erty is  involved  upon  the  dissolution  of  the  marriage  if 
the  court  be  satisfied  from  the  facts  that  the  complaining 
party  has  established  such  an  interest  therein  as  author- 
izes the  exercise  of  the  discretion  conferred  by  the 
statute. 

We  conclude  that  the  court  erred  in  striking  appellant's 
answer,  and  sustaining  respondent's  demurrer  thereto. 
But  as  the  divorce  does  not  depend  upon  the  property, 
and  the  division  of  property  is  but  an  incident  to,  or 
consequence  of,  the  divorce,  the  judgment  granting  to 
respondent  a  divorce  from  appellant  is  af^rmed,  and  the 
cause  is  remanded  for  such  further  proceedings  as  to  the 
property  involved  as  the  parties  may  be  advised. 


McCarran,  C.  J. :  I  concur. 
CoLEHAN,  J. :  I  concur  in  the  order. 
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On  Petition  fob  Rehearing 

By  the  Court,  SANDERS,  J. : 

The  application  of  respondent  for  a  rehearing  in  the 
above-entitled  cause  is  denied.  On  motion  of  the  appel- 
lant it  is  ordered  that  the  concluding  paragraph  of  the 
opinion  of  the  court,  indicating  the  order  of  reversal  to 
be  made  herein,  be  amended  so  as  to  read  as  follows: 

We  conclude  that  the  court  erred  in  striking  appellant's 
answer  and  sustaining  respondent's  demurrer  thereto, 
and  such  order,  and  so  much  of  the  judgment  as  depends 
thereon,  is  hereby  reversed. 


[Xo.224a] 

GEORGE  S.  GREEN,  Appellant,  v.  E.  U.  HOOPER. 
JOSEPHINE  S.  HOOPER.  C.  G.  PIERSON,  A.  A. 
BURKE,  AS  Sheriff  op  the  County  of  Washoe, 
State  of  Nevada,  and  W.  E.  PRUETT,  as  Trus- 
tee of  E.  U.  Hooper,  Bankrupt,  Respondents. 

(lG7Pac.23] 

1.  Attachment — Xature  of  Remedy. 

The  reiuedj-  by  attachment  Is  dei>endent  upon  stfltute. 

2.  Attachment — Pebsonal  Property — Custodv. 

To  effect  an  uttHchineut  of  persoual  property  It  must  be  taken 
Into  tUe  custody  of  tlie  offlcer  serving  the  wrU,  nud  uuleea  that 
is  done  tlierp  Is  no  exlxtlng  nttachiueut. 

3.  Attachuent — Nature  or  Ccbtodv — Statute, 

Under  Rev.  Laws.  JilCH,  provldli^  that  personal  property 
capable  of  manual  delivery  shall  l>e  attached  by  taking  It  Into 
custody,  the  custodj'  required  of  the  attnchlnt:  officer  \n  sucb  ss 
to  enable  blm  to  retain  and  assert  his  power  over  the  property 
so  that  It  cannot  be  withdrawn  or  taken  bj:  another  without  his 
knowledge. 

4.  Attachment — Ijen — I'oascsaiON  of  Attaching  Officer. 

It  la  the  dutj:  of  the  attaching  officer  to  take  the  property 
attached  into  bis  posseaxlon.  and  the  lien  of  the  attachment,  as 
to  subsequent  purchasers  and  other  creditors.  Ib  Ineffective  if 
the  officer  abandons  his  possession. 

5.  Attachment  —  Pebsonal    Pbopebtv  —  Ci'stody    of    Attachino 

Officer. 

When  the  personal  proiierty  on  which  a  levy  of  attacliinent 
has  been  made  Is  left  by  the  attaching  officer  In  the  poHsesslon 
of  the  debtor.  It  censes  to  be  In  cuglodia  tcgis  and  may  l>e  taken 
by  other  creditors. 
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8.  Appeal  and  Erbob— Dissolution— Stay — Effect. 

Where  tbe  court  dinRolved  nn  attnchuietit  of  personal  prop- 
erty and  the  attacliiiig  otflcer  Immediately  delivered  It  over  to 
the  debtor  and  took  his  receipt  therefor,  tlie  court's  order  waa 
executed,  and  the  subseqneut  appeal  and  bond  staying  the  exe- 
cutlnti  of  the  order  were  ineffective,  and  the  debtor  might 
thereafter  dispose  of  the  i)roperty  as  he  saw  flt. 

7.  Attachment  —  Chattel  Mortgages  —  Effect  of  Release  from 


Where  an  attachment  of  personal  property  was  dissolved  by 
the  court's  order  nnd  was  at  once  delivered  to  the  debtor  upon 
bis  receipt  therefor,  a  chattel  mortgage,  previously  filed,  cover- 
ing the  projwrty  so  released  from  attachment,  became  immedi- 
ately effective. 
8.  Bankruptcy — Dissolution  ok  Attachment — Bight  of  Subboqa- 

Au  attaching  otflcer.  who  after  the  court's  order  dissolving  an 
attacbuient  of  personal  property  delivered  It  to  the  debtor  on 
his  receipt  therefor,  had  no  right  or  special  property  therein,  so 
that  there  were  no  rights  to  which  the  debtor's  referee  in  bank- 
ruptcy could  l>e  Bubrognfed. 
8.  New  Trial — ^Tiue  fob  Motion— Waiveb. 

Where  i-espondeiits  became  a  party  to  an  order  of  the  trial 
court  extending  the  time  In  which  plaintiff  might  file  bis  notice 
of  intentioi)  to  move  for  a  new  trial,  they  thereby  waived  any 
objection  on  the  gronnd  that  such  notice  was  not  served  within 
the  time  prescribed  by  law. 
10.  New  Trial — Motion  fob  New  Trial — Waiver  of  Objections. 

A  party  may  waive  his  right  to  object  to  any  of  the  proceed- 
ings preUniinary  to  a  motion  for  a  new  trial,  or  that  they  have 
not  been  taken.  Bled,  or  served  within  the  time  prescribed  by 
nile  or  statute. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 

Action  by  George  S.  Green  against  E.  U.  Hooper  and 
others.  Judgment  for  defendants,  motion  for  new  trial 
denied,  and  plaintiff  appeals.  Judgment  and  order 
reTersed,  with  instructions. 

Mack  &  Green  and  H.  D.  Danforth,  for  Appellant: 
The  trial  court  held  that  the  mortgage,  "in  so  far  as 
the  personal  property  herein  described  is  concerned  as 
against  the  creditors  of  E.  U.  Hooper,  is  invalid  for  any 
purpose,  void,  and  of  no  effect;  that  plaintiff,  George  S. 
Green,  has  no  right,  title,  or  interest  in  or  to,  or  lien  upon 
sud  property. " 
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Appellant  contends  that  the  mortf^age  created  a  valid 
and  subsisting  lien  upon  the  mortgaged  pereonal  property; 
that  the  depositing  of  the  mortgage  with  the  county 
recorder  with  instructions  to  record  it  and  its  recordation 
was  a  full  compliance  with  the  law,  and  that,  even  if  the 
county  recorder  failed  in  the  performance  of  any  part  of 
his  duty,  the  mortgagee  is  not  responsible  for  or  charge- 
able with  such  dereliction;  that  the  chattel  mortgage  was 
made  for  a  then  present  and  actual  cash  advance  and  did 
not  create  any  preference  of  creditors  within  the  mean- 
ing of  the  federal  bankruptcy  act;  that  not  being  a  fraud- 
ulent preference  of  creditors,  it  could  be  recorded  at  any 
time  before  Hooper  was  adjudicated  a  bankrupt,  and  the 
Hen  would  date  back  to  the  time  of  the  execution  of  the 
mortgage,  and  that  therefore  its  rerecordation  created  a 
valid  lien  relating  back  to  the  date  of  the  execution  of 
the  instrument,  and  is  superior  to  any  right  of  the  trustee 
in  bankruptcy;  that  C.  G.  Pierson  has  no  claim  at  all  upon 
the  mortgaged  property,  and  no  lien  to  which  the  trustee 
in  bankruptcy  could  be  subrogated;  and  that  the  order  of 
the  court  of  July  14,  1914,  dissolving  Pierson's  attach- 
ment, and  the  action  of  the  sheriff  in  surrendering  the 
property  into  the  possession  of  Hooper  destroyed  any  and 
every  claim  which  Pieraon  could  have,  or  to  which  Pniett 
could  be  subrogated  as  trustee  in  bankruptcy. 

The  statutes  plainly  require  the  mortgagee  under  a 
chattel  mortgage  to  record  his  mortgage  in  the  office  of 
the  county  recorder,  and  the  duty  of  properly  recording 
it  is  imposed  upon  that  official.  There  is  no  provision  in 
the  law  fixing  the  method  of  recording  a  mixed  mortgage 
of  chattels  and  personal  property.  [Craig  v.  Dimmock, 
47  111.  319;  Fairbanks  v.  Davia,  50  Vt.  81;  Cleveland^, 
Empire  Mills  Co.,  25  S.  W.  1056;  Parker  v.  Panhandle 
Nat  Bank,  34  S.  W.  197;  H^in  v.  Phillips,  78  Ala.  92; 
Case  &  Co.  v.  Margins,  43  Ark.  147;  Meherin  v.  Oaks,  67 
Cal.  58;  6  Cyc.  1087-1090.) 

The  mortgage  was  given  for  an  actual  present  advance 
of  cash,  and  not  for  an  antecedent  debt.  "Liens  given  or 
accepted  in  good  faith  and  not  in  contemplation  of  or  in 
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fraud  upon  this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice,  shall,  to  the 
extent  of  such  present  consideration  only,  not  be  affected 
by  this  act"  (Federal  Bankruptcy  Act,  sec.  67d.)  "The 
bankrupt  act  expressly  recognizes  as  valid  mortgages 
given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  fraud  upon  this  act,  and  for  a  present  considera- 
tion, which  have  been  recorded  according  to  law,  if 
record  thereof  was  necessary  in  order  to  impart  notice." 
(Loveland  on  Bankruptcy,  vol.  1,  sec.  470,  p.  949. ) 

All  the  authorities  hold  that  where  a  chattel  mortgage 
is  taken  in  good  faith  for  a  present  cash  advance,  and 
while  the  mortgagor  is  solvent,  it  may  be  recorded  at 
anytime  prior  to  the  adjudication  in  bankruptcy.  {In  Re 
Klein,  197  Fed.  241;  In  Re  Sturtevant,  188  Fed.  196; 
Davis  v.  Hanover,  210  Fed.  768;  Ddrus  v.  Yates,  193  Fed. 
427;  Carey  v.  Donahue,  240  U.  S.  430. ) 

The  burden  of  proof  was  upon  the  respondents  in  their 
effort  to  set  aside  a  preference  or  fraudulent  conveyance, 
to  plead,  prove,  and  establish  the  facts  constituting  such 
preference  or  fraudulent  transfer  within  the  meaning  of 
the  bankruptcy  act.  There  was  neither  allegation  nor 
proof  of  a  preferential  or  fraudulent  transfer.  ( Loveland 
on  Bankruptcy,  sees.  544,  645. ) 

The  judgment  of  the  district  court  discharging  and 
dissolving  the  attachment  in  the  action  of  C  G.  Pierson 
V.  E.  U.  Hooper  was  a  final  and  conclusive  adjudication 
that  the  personal  property  was  exempt  from  attachment 
and  execution  until  reversed  on  appeal.  This  court  has 
repeatedly  held  that  a  judgment  of  the  district  court  is 
final  and  res  adjxidicata  until  reversed  on  appeal.  { Young 
V.  Breke,  19  Nev.  379;  Cain  v.  WiUiams,  16  Nev.  426; 
Rogers  v.  Hatch,  8  Nev.  35;  23  Cyc.  1233.) 

Cheney,  Downer,  Price  &  Hawkins,  for  Respondents: 
Appellant  does  not  appear  from  the  record  to  have  been 

injured  by  reason  of  the  judgment  or  decree  entered; 

the  judgment  was  in  favor  of  appellant,  from  which  he 
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cannot  appeal,  and  the  judgment  and  decree  were  right 
and  proper,  and  should  be  affirmed. 

Our  statute  (Rev.  Laws,  1080)  states:  "No  mortgage  of 
personal  property  shall  be  valid  for  any  purpose  against 
any  other  person  than  the  parties  thereto,  unless  posses- 
sion of  the  mortgaged  property  be  delivered  to,  and 
retained  by  the  mortgagee";  and  it  provides  further  for 
the  securing  and  keeping  of  books  "for  the  recording  of 
all  chattel  mortgages,"  and  also  declares  that  "all  chattel 
mortgages  shall  be  recorded  therein."  The  chattel  mort- 
gage in  this  case,  in  so  far  as  it  is  called  in  question, 
never  was,  and  is  not  now,  valid  for  any  purpose,  because 
as  a  part  of  its  execution  and  as  a  condition  precedent  to 
its  validity  it  was  not  recorded  as  required  by  statute. 
(Simj>8on v.  Harris,  21  Nev.  353,  370;  Knickerixxker  Trust 
Co.  V.  Penn.  Cordage  Co..  55  Atl.  231.) 

The  fact  that  the  mortgage  was  of  real  estate  and  of 
personal  property,  and  was  filed  for  record  and  recorded 
as  a  real  estate  mortgage,  did  not  satisfy  the  mandatory 
requirements  of  the  statute,  or  the  construction  thereof 
in  Simpson  v.  Harris,  supra,  where  it  is  said  that  a  mort- 
gage not  "recorded  in  strict  compliance  with  the  statute  is 
absolutely  void,"  The  statute  in  express  words  requires 
that  there  shall  be  an  actual  recording  in  books  specially 
provided  for  the  purpose.  "  We  cannot  agree  with  counsel 
for  the  appellant  that  the  record  of  a  mortgage  of  real 
estate  in  the  office  of  the  register  of  deeds  is  notice  to 
the  world  of  the  mortgage  of  chattels  included  in  the 
same  instrument,  and  it  is  not  the  place  provided  by  law 
for  obtaining  such  notice,  and  it  cannot  be  supposed  that 
interested  parties  will  look  there  for  such  mortgages.  'A 
public  record  is  not  notice  for  any  purpose  not  declared 
by  statute.'  (Burton  v.  Marte,  38  Mich.  762.)"  {RavnsdeU 
V.  Citizem  E.  L.  &  P.  Co.,  61  N.W.  275.) 

By  the  Court,  McCarran,  C.  J. : 

As  security  for  a  lien  of  $1,200,  appellant  took  a 
promissory  note  signed  by  E.  U.  Hooper  and  Josephine 
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S.  Hooper,  his  wife;  and  to  secure  the  payment  of  said 
promissory  note,  the  Hoopers  made  and  delivered  a  real 
estate  and  chattel  mortgajfe  covering  certain  real  property 
in  the  city  of  Reno,  and  also  the  machinery  and  imple- 
ments used  by  Hooper  in  his  vocation.  This  mortgage 
was  made  on  March  17, 1913,  and  on  the  following  day, 
March  18,  the  instrument  was  filed  with  the  county 
recorder  of  Washoe  County  and  by  him  recorded  in  a 
boolc  containing  the  records  of  realty  mortgages.  On 
June  4, 1914,  C.  G.  Pierson  commenced  an  action  against 
the  respondent  E.  U.  Hooper,  and  caused  a  writ  of  attach- 
ment to  issue.  On  June  11, 1914,  the  mortgage  given  by 
the  Hoopers  to  Green,  the  appellant  here,  was  again  filed 
for  record  with  the  county  recorder,  and  was  recorded  as 
a  chattel  mortgage.  On  the  same  day,  to  wit,  June  11, 
Green,  the  appellant  here,  commenced  suit  to  foreclose 
the  mortgage.  On  June  14, 1914,  pursuant  to  motion,  the 
district  court  set  aside  and  discharged  the  attachment  as 
to  certain  mentioned  articles  of  machinery  and  equip- 
ment used  by  Hooper  in  his  regular  vocation,  which  said 
articles  were  included  in  the  mortgage  given  by  the 
Hoopers  to  Green.  On  the  same  day  on  which  the  order 
discharging  and  dissolving  the  judgment  was  entered,  to 
wit,  June  14, 1914,  the  property  was  delivered  to  Hooper  by 
the  sheriff  of  Washoe  County,  the  attaching  officer.  The 
sheriff  demanded  and  received  a  receipt  for  the  property 
from  Hooper,  and  never  again  attempted  to  take  control 
or  possession  of  the  property  or  to  exercise  any  control 
over  it.  From  that  time  until  the  property  was  taken  in 
charge  by  the  referee  in  bankruptcy  it  remained  in  the 
possession,  custody,  and  control  of  Hooper.  On  July  25, 
1914,  Hooper  filed  a  petition  in  voluntary  bankruptcy, 
and  on  the  same  day  he  was  adjudged  a  bankrupt.  On 
July  18,  1914,  C.  G.  Pierson  perfected  his  appeal  from 
the  latter  order  of  the  district  court  dissolving  and  dis- 
charging the  writ  of  attachment,  and  at  the  same  time 
secured  an  order  of  the  district  court,  made  by  the  same 
judge  who  had  made  the  order  dissolving  the  attachment. 
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Staying  the  operation  of  said  order  dissolving  the  said 
attachment  and  fixing  the  amount  of  a  stay  bond  in  the 
sum  of  $3,000.  which  bond  was  given  and  approved. 

Section  405  of  our  code  of  civil  procedure,  as  amended 
by  the  legislature  of  1915,  provides: 

"If  the  appeal  be  from  a  judgment  or  order  directing 
the  payment  of  money,  or  from  an  order  dissolving  or 
refusing  to  dissolve  an  attachment,  it  shall  not  stay  the 
execution  of  the  judgment  or  order  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant,  by 
two  or  more  sufficient  sureties,  stating  their  place  of 
residence  and  occupation,  to  the  effect  that  they  are 
bound  in  double  the  amount  named  in  the  judgment  or 
order,  or  double  the  sum  of  the  value  of  the  property 
attached,  as  the  case  may  be;  that  if  the  judgment  or 
order  appealed  from,  or  any  part  thereof,  be  affirmed,  or 
such  appeal  be  dismissed,  the  appellant  shall  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order,  or 
the  part  of  such  amount  as  to  which  the  judgment  or 
order  shall  be  affirmed,  if  affirmed  only  in  part,  and  all 
damages  and  costs  which  shall  be  awarded  against  the 
appellant  upon  the  appeal,  and  that  if  the  appellant  does 
not  make  such  payment  within  thirty  days  after  the 
filing  of  the  remittitur  from  the  supreme  court,  in  the 
court  in  which  the  appeal  is  taken,  judgment  may  be 
entered  on  motion  of  the  respondent,  in  his  favor  against 
the  sureties  for  such  amount,  together  with  the  interest 
that  may  be  due  thereon  and  the  damages  and  costs 
which  may  be  awarded  against  the  appellant  upon  the 
appeal.  When  the  judgment  or  order  appealed  from  is 
made  payable  in  a  specified  kind  of  money  or  currency, 
the  undertaking  required  by  this  section  shall  be  drawn 
and  made  payable  in  the  same  kind  of  money  or  currency 
specified  in  said  judgment  or  order,  and  in  case  of  any 
appeal  from  an  order  dissolving  or  refusing  to  dissolve 
an  attachment,  such  undertaking  shall  be  conditioned 
that  if  the  order  appealed  from  or  any  part  thereof  be 
affirmed,  the  appellant  shall  pay  to  the  opposing  party. 
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on  such  appeal,  all  damages  and  costs  caused  by  him  by 
reason  of  said  appeal  and  the  stay  of  execution  thereon." 
(Stats.  1915,  p.  219.) 

The  trial  court  held  that  the  mortsage,  in  so  far  as  the 
personal  property  therein  described  is  concerned,  as 
against  the  creditors  of  E.  U.  Hooper,  is  invalid  for  any 
purpose,  void,  and  of  no  effect;  that  plaintiif  George  S. 
Green,  appellant  here,  has  no  right,  title  or  interest  in  or 
to  or  lien  upon  said  property. 

Of  the  several  contentions  relied  upon  by  appellant  for 
a  reversal  of  this  judgment,  we  shall  confine  ourselves  to 
but  one. 

The  trial  court  took  the  position,  and  by  reason  of  such 
position  the  judgment  followed,  that  notwithstanding  the 
order  of  the  district  court  made  June  14, 1914,  dissolving 
the  attachment  and  discharging  the  property  from  the 
lien,  and  notwithstanding  the  delivery  of  the  property  by 
the  attaching  officer  to  the  defendant  in  that  case,  never- 
theless the  property  was  at  all  times,  after  the  levy  of 
the  attachment  by  the  sheriff,  in  cuslodia  legie  and  at  all 
times  subject  to  the  attachment  lien;  that  the  latter  took 
precedence  over  the  mortgage  and  that  the  referee  in 
bankruptcy  was  subrogated  to  the  rights  of  the  attaching 
officer. 

It  is  the  contention  of  appellant  here  that  on  the  making 
of  the  order  dissolving  the  attachment  and  on  the  delivery 
of  the  property  by  the  sheriff  to  the  respondent  Hooper, 
the  chattel  mortgage  made  by  Hooper  and  his  wife  to 
appellant,  having  been  recorded  in  the  interim,  became 
immediately  effective.  On  the  other  hand,  it  is  the  con- 
tention of  respondents  that  the  referee  in  bankruptcy 
became  subrogated  to  the  rights  of  the  attaching  officer, 
and  the  property  should  be  retained  in  the  estate  of  the 
bankrupt  and  disposed  of  for  the  benefit  of  his  creditors. 

1.  While  the  remedy  by  attachment  as  it  now  exists  in 
many  of  the  jurisdictions  of  the  United  States  was  not  of 
common-law  origin,  a  somewhat  similar  process,  whereby 
a  creditor  under  some  circumstances  might  attach  his 
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debtor's  property  as  security  for  the  obligation,  was  of 
ancient  usage  in  the  English  law.  (Barber  v.  Morgan, 
Ann.Cas.  1912d,951;  FranklinBankv.  Baehdder,^  Am. 
Dec.  606.) 

The  remedy  as  now  recognized  in  the  states  of  the 
union  is  of  comparatively  recent  origin  and  is  dependent 
upon  statute. 

2.  In  the  first  place,  it  may  be  observed  that  in  order 
to  effect  an  attachment  of  personal  property,  it  must  be 
taken  into  the  custody  of  the  officer  serving  the  writ 
Until  this  is  done,  no  attachment  can  be  said  to  exist. 
(Freeman  on  Executions,  see.  262;  Wade  on  Attachment, 
vol.  1,  sec.  129;  Drake  on  Attachment,  sec.  292. ) 

3.  The  statute  of  Nevada  (Rev.  Laws,  6162),  as  to  how 
an  attachment  may  be  executod,  prescribes: 

"2.  Personal  property  capable  of  manual  delivery  shall 
be  attached  by  taking  it  into  custody." 

As  to  the  nature  of  the  custody  required  of  an  attaching 
officer  in  order  to  continue  the  lien  in  effect,  the  rule  has 
been  variously  stated,  but  we  think  it  may  be  asserted  as 
a  general  rule  that  the  custody  required  of  the  attaching 
officer  should  be  such  as  to  enable  the  officer  to  retain 
and  assert  his  power  and  control  over  the  property  so 
that  it  cannot  probably  be  withdrawn  or  taken  by  another 
without  his  knowing  it 

4.  It  has  been  stated  as  a  proposition  of  law,  and  such 
is  well  supported  by  authority,  that  it  is  the  duty  of  the 
attaching  officer  to  take  the  property  attached  into  his 
possession;  and  the  lien  of  such  attachment,  so  far  as 
subsequent  purchasers  and  other  creditors  are  concerned, 
is  dependent  upon  the  continuance  of  such  possession. 
If,  therefore,  the  officer  abandons  his  possession,  the  lien 
will  be  ineffective  as  against  such.  {Ckadhoume  v. 
Sumner,  16  N.  H.  129;  Sanford  v.  B<yring.  12  Cal.  539; 
Taintor  v.  WiUmms,  7  Conn.  271;  Nichols  v.  Patten,  18 
Me.  231;  Baldwin  v.  Jackson,  12  Mass.  131;  Sanderson  v. 
Edwards,  16  Pick.  144.) 

,  In  the  case -of  Gower  v.  Stevens,  19  Me.  92,  the  rule  is 
stated  that; 
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"To  constitute  and  preserve  an  attachment  of  personal 
property,  by  process  of  law,  the  officer  serving  such  pro- 
cess must  take  the  property  and  continue  in  possession 
of  it  either  by  himself,  or  by  a  keeper  by  him  appointed 
for  this  purpose.  It  has  never  been  understood  that  he 
could,  consistently  with  the  preservation  of  the  lien,  con- 
stitute the  debtor  his  a^nt  to  keep  the  chattels  attached. 
Except  so  far  as  authorized  by  special  statute  provision, 
he  cannot  leave  such  property  with  the  debtor,  without 
dissolving  the  attachment." 

To  the  same  effect  are  the  cases  of  Becker  v.  Steele,  41 
Kan.  173,  and  LoveUmd  v.  Alvord  Con.  Quartz  M.  Co,, 
76  Cal.  562. 

5.  On  the  question  of  abandonment  or  dischar^  of  the 
attachment,  the  courts  are  not  altogether  uniform  in  the 
interpretation  of  the  law  as  to  the  effect  of  such  an  act 
But  the  rule  supported  by  the  greater  weight  of  authority, 
and  which  we  will  assert  here,  is  that  when  the  personal 
property  on  which  a  levy  of  attachment  has  been  made 
is  left  by  the  attaching  officer  in  possession  of  the  debtor, 
the  property  ceases  to  be  in  eustodia  legis  and  may  be 
taken  by  other  creditors.  {Root  v.  Railroad  Company, 
45  Ohio  St  228:  JWes  Lumber  Co.  v.  FarU,  55  Am.  St 
Rep.  814.) 

In  Root  V.  Railroad  Company,  supra,  the  court  says: 
"A  different  holding  would  be  lacking  in  principle,  as 
all  the  authorities  agree  that  the  property  must  be  seized 
in  attachment  or  the  court  acquires  no  jurisdiction  over 
it;  and  that  no  seizure  can  be  effected  unless  the  officer 
takes  it  into  his  custody;  and  if  he  voluntarily  abandons 
its  custody  to  the  debtor  or  his  agent  the  attachment 
ceases  to  exist" 

See,  also,  Ruling  Case  Law,  vol.  17,  p.  235,  et  seq.,  and 
Ruling  Case  Law,  vol.  2,  p.  866,  et  seq. 

6.  The  entire  question  here  turns  upon  the  act  of  the 
attaching  officer  in  delivering  the  property  to  Hooper  the 
day  following  the  entry  of  the  order  of  the  district  court 
dissolving  the  attachment  It  will  be  observed  that  not 
only  did  the  officer  deliver  the  property  over  to  Hooper, 
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but  required  that  the  latter  give  him  a  receipt  for  the 
same.  The  court  had  set  the  property  free  from  the 
attachment;  the  attaching  officer,  pursuant  to  the  order 
of  the  court,  had  delivered  the  property  to  the  defendant 
in  that  action.  It  was  not  until  some  days  later  that  the 
plaintiff  Pierson  filed  his  notice  of  appeal  and  bond 
staying  the  execution  of  the  order.  But  the  order  had 
already  been  executed. 

It  will  be  noted  that  the  statute  prescribes  no  time  at 
which  such  stay  of  execution  may  be  effected.  Presum- 
edly the  execution  may  be  stayed  at  any  time  within 
which  the  appeal  might  be  taken;  but  what  is  the  condi- 
tion of  the  property  attached  in  the  meantime?  Who  is 
in  custody  of  that  property?  Who  is  in  control?  The 
attaching  officer  had  been  ordered  by  the  district  court 
to  release  the  same,  and  when  that  order  was  filed  it 
became  immediately  effective.  By  what  authority  would 
the  attaching  officer  refuse  to  obey  the  mandate  of  the 
district  court  whereby  the  writ  of  attachment  wafl  dis- 
solved? And  when  that  officer,  in  obedience  to  the  order 
of  the  district  court,  released  the  property  from  his  cus- 
tody and  control,  turned  the  same  over  to  the  defendant, 
there  was  then  nothing  effective  to  prevent  the  defen- 
dant from  disposing  of  the  property  as  he  might  see  fit. 
{Ranft  V.  Young,  21  Nev.  401;  Hackett  v.  Manlove,  14 
Cal.  85.) 

7.  On  the  delivery  of  the  property  to  the  defendant 
Hooper  by  the  attaching  officer,  the  chattel  mortgage 
theretofore  filed,  and  which  covered  the  property  released 
from  the  writ  of  attachment,  must  in  the  very  nature  of 
things  have  become  immediately  effective,  and  in  fact  the 
mortgagee  might  have  taken  possession  of  the  same. 

Drake  on  Attachments,  7th  ed.,  sec.  426,  resolves  the 
question  thus: 

"When  an  attachment  has  been  dissolved,  by  reason  of 
a  judgment  in  favor  of  the  defendant,  or  otherwise,  the 
special  property  of  the  officer  in  the  attached  effects  is  at 
an  end,  and  he  is  bwund  to  restore  them  to  the  defendant, 
if  he  is  still  the  owner  of  them,  or  if  not,  to  the  owner. 
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•  '  *  If  he  fail  to  make  such  return,  he  is  liable  for 
the  property.  His  informing  the  defendant  that  he  has 
relinquished  the  attachment,  while  he  keeps  the  property 
locked  up  in  the  house  in  which  it  was  attached,  is  no 
return  of  the  property.  And  he  cannot  screen  himself 
from  this  liability  by  delivering  the  property  to  the  plain- 
tiff. It  is  not  his  duty — indeed  it  would  be  contrary  to 
his  duty— to  make  such  a  delivery  to  the  creditor,  even 
after  his  demand  is  ascertained  and  sanctioned  by  a  judg- 
ment Goods  attached  are  in  the  legal  custody  of  the 
officer,  and  he  is  accountable  for  them,  no  less  to  the 
defendant  than  to  the  plaintiff  in  the  attachment;  and 
the  general  property  in  the  goods  is  not  changed,  until  a 
levy  and  sale  under  execution." 

The  Supreme  Court  of  Minnesota  had  presented  to  it 
the  identical  question  under  consideration  here  and  under 
circumstances  and  conditions  most  analagoua  to  those  pre- 
sented in  this  record,  and  in  view  of  the  similarity  of  the 
facts,  as  well  as  of  the  statutes,  and  inasmuch  as  the 
reasoning  there  is  in  our  judgment  correct,  we  quote  from 
the  opinion  in  that  case  which,  after  adopting  the  fore- 
going excerpt  from  Drake  on  Attachments,  proceeds  as 
follows: 

"This  is  certainly  the  logical  rule,  for,  the  writ  being 
his  only  authority  for  keeping  the  property  from  the 
owner,  such  authority  is  gone  when  the  writ  is  dissolved. 
It  is  true  that  under  our  practice  the  plaintiff  may,  by 
appealing  from  the  order  dissolving  the  writ  and  giving 
the  bond  for  a  stay,  suspend  the  operation  of  the  order, 
and  that  such  suspension  will  relate  back  to  the  date  of 
the  order,  so  that,  if  the  officer  still  has  the  property,  his 
right  to  hold  it  is  restored;  and  it  may  also  be,  as  between 
the  parties  to  the  writ,  that  if  between  the  date  of  the 
order  and  the  appeal  with  a  stay,  the  sheriff  has  returned 
the  property  to  the  defendant,  the  appeal  and  stay  rein- 
states the  lien  so  that  the  plaintiff  may  require  the 
sheriff  to  retake  the  property.  Neither  of  these,  how- 
ever, is  this  case.  Here  the  question  is.  Is  it  the  duty  of 
the  sheriff  to  retain  the  property  after  the  dissolution  of 
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the  writ,  which  is  his  only  warrant  for  holding  it,  to 
enable  the  plaintiff  to  determine  whether  he  will  appeal, 
and  to  perfect  the  appeal  and  stay,  if  he  decides  to  take 
that  course?  The  statute  is  silent  on  the  point.  If  it  be 
his  duty  to  still  hold  the  property,  for  how  long  must  he 
hold  it?  Some  authorities  suggest  that  he  should  hold  it 
for  a  reasonable  time.  But  who  is  to  determine  what  is 
a  reasonable  time?  If  that  be  the  rule,  the  officer  will  be 
liable  to  the  plaintiff  in  case  he  return  the  property  to 
the  defendant  before  the  end  of  a  reasonable  time,  and 
to  the  defendant  in  case  he  refuse  to  return  it  on  demand 
after  such  reasonable  time.  The  position  of  the  officer 
would  be  a  hard  one  if  he  must  take  the  risk  of  the  court 
or  jury  trying  the  action  against  him,  t^reeing  with  him 
as  to  what  is  a  reasonable  time.  We  think  it  is  for  the 
plaintiff,  and  not  the  sheriff,  to  do  what  may  be  neces- 
sary to  preserve  the  interest  of  the  former  in  case  of  a 
dissolution  of  the  writ."  {Ryan  Drug  Co.  v.  Peacock,  40 
Minn.  470,  42  N.W.  298.) 

Following  the  rule  of  law  that  we  have  attempted  to 
set  forth,  it  appears  to  us  conclusive  that  upon  the 
delivery  of  the  property  by  the  sheriff  to  the  defendant 
Hooper  it  was  no  longer  in  custodia  legis,  nor  was  the 
writ  of  attachment  in  any  wise  effective  as  a  levy  on 
that  particular  property,  nor  did  the  stay  of  execution 
either  revive  the  writ  or  retake  the  property.  The  chat- 
tel mortgage  given  by  the  defendant  in  that  action  to  the 
appellant  here  having  been  recorded  and  the  action  in 
foreclosure  having  been  instituted,  the  property  thus 
released  from  the  effect  of  the  writ  of  attachment  was 
immediately  subject  to  the  mortgage  and  subject  to  the 
foreclosure  proceedings. 

8.  After  releasing  the  property  subject  to  the  order  of 
the  district  court,  the  attaching  officer  had  no  right  or 
special  property  therein.  This  being  true,  there  were 
no  rights  to  which  the  referee  in  bankruptcy  could  be 
subrogated. 

9.  Respondents  here  contend  that  the  notice  of  motion 
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of  intention  to  move  for  a  new  trial  was  not  filed  or 
or  served  within  the  time  prescribed  by  law,  and  hence 
contend  that  the  trial  court  was  without  jurisdiction  to 
hear  and  determine  the  motion  for  a  new  trial.  What- 
ever merit  there  misht  be  in  the  contention  of  respon- 
dents, it  appears  to  us  that  they  became  a  party  to  the 
order  of  the  trial  court  extending  time  in  which  for 
appellant  to  file  his  notice  of  intention  to  move  for  a  new 
trial.  The  record  of  the  proceedings  in  open  court  on  the 
day  on  which  the  judgment  was  rendered  discloses  the 
following: 

"Mr.  Green — If  the  court  please,  we  desire  at  this  time 
to  apply  to  the  court  for  thirty-days'  stay  of  any  execu- 
tion of  the  judgment.  Of  course,  we  cannot  accept  any 
pa3*t  of  the  judgment,  as  we  intend  to  appeal  from  the 
judgment,  the  entire  judgment,  and  we  would  tike  to 
have  thirty-days'  stay  of  execution  in  which  to  prepare 
our  record  and  serve. 

"The  Court— You  mean— 

"Mr.  Green— Expect  to  make  a  motion  for  a  new  trial. 

"The  Court— You  mean  time  to  make  a  motion  for  a 
new  trial? 

"Mr.  Green— Well,  we  will  have  to  have  thirty  days  to 
get  the  record. 

"Mr.  Hawkins— You  don't  have  to  have  any  record  for 
a  motion  for  a  new  trial. 

"Mr.  Green— We  want  thirty  days,  because  I  will  be  busy 
with  other  matters,  in  that  other  proceeding,  and  let  that 
thirty  days  cover  the  period  for  us  to  give  notice  of 
intention  to  move  for  a  new  trial. 

"The  Court— Let  me  see— it  is  ordered  that  the  plaintiff 
have  up  to  and  including  the  17th  day  of  April  in  which 
to  serve  notice  of  intention  to  move  for  a  new  trial. 
Now  what  else  do  you  want? 

"Mr.  Green— And  a  stay  of  execution  of  the  judgment 
during  that  time. 

"The  Court— Can  I  grant  that  without  a  bond? 

"  Mr.  Green— Well,  it  can  be  granted,  but  we  can  give  a 
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bond  if  it  is  necessary.  The  execution  of  this  judgment 
can  be  stayed  without  bond. 

"The  Court— Maybe  it  will  not  be  necessary  to  do  that, 
if  counsel  will  stipulate  with  you  that  there  will  be  no 
execution  issued  for  that  period. 

"Mr.  Hawkins— I  don't  object  to  that 

"The  Court — It  is  stipulated  that  no  execution  shall 
issue  for  thirty  days — now,  you  want  also  included  in  this 
order  that  you— what  other  papers  do  you  want  filed? 
This  only  stays  the  suit  as  to  the  notice  of  intention  to 
move  for  a  new  trial.     Now  what  else— 

"Mr,  Green— Don't  want  anything.  Pile  a  notice  of 
intention  to  move  for  a  new  trial. 

"The  Court— You  want  thirty  days  in  which  to  do  that? 

"  Mr.  Green— Yes,  thirty  days'  stay  of  execution. 

"The  Court— Well,  he  has  stipulated  there  will  be  no 
execution  for  thirty  days." 

While  we  might  with  propriety  regard  the  conduct  and 
utterance  of  counsel  for  respondents  in  open  court  at  the 
time  at  which  the  order  extending  time  was  entered  as 
tantamount  to  a  stipulation,  it  will  in  this  instance  be 
unnecessary,  inasmuch  as  counsel's  conduct  and  action  in 
that  instance  and  on  that  occasion,  in  our  judgment,  con- 
stituted a  waiver  of  any  objection  that  he  might  have  to 
the  trial  court  entertaining  the  motion  for  a  new  trial  at 
or  within  the  time  embraced  within  the  order. 

10.  It  will  not,  in  our  judgment,  be  seriously  denied 
that  a  party  may  waive  his  right  to  object  to  any  or  all  of 
the  proceedings  preliminary  to  a  motion  for  a  new  trial, 
or  that  the  same  have  not  been  taken,  filed,  or  served 
within  the  time  prescribed  by  rule  or  statute.  If  these 
statutory  times  and  conditions  may  be  waived  by  silence, 
much  more  so  may  they  be  waived  by  stipulation  or 
affirmative  acquiescence. 

Other  matters  set  up  in  respondents'  motion  to  dismiss 
appear  to  us  to  be  without  merit. 

The  judgment  and  order  appealed  from  is  reversed, 
with  instructions  to  the  trial  court  to  reframe  the  decree 
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and  judgment  so  as  to  make  the  same  effective  as  to  the 
persona]  property  here  in  question. 
It  is  so  ordered. 

On  Petition  fob  Rehearing 
Per  Curiam: 
Rehearing  denied. 


[No.  2256] 

J.  SHEEHAN  AND  JOHN  G.  TAYLOR,  Copartnbbs. 
Doing  Business  Under  the  Name  and  Style 
OF  TAYLOR  &  SHEEHAN.  Respondents,  v.  S.  B. 
KASPER.  Appellant. 

[165Pac.«331 

1.  Watebs  and  Watebcovbses — Canal — ItESTRAiNiNO  of  Destbuc- 

To  entitle  plalntlfls  to  judgment  restraining  defendant  from 
destroylug  a  canal,  ditch,  and  power  line,  the  canal  must  have 
bad  a  valid  existence,  must  have  been  on'ued  by  plaintiffs,  who 
must  have  acquired  a  license  to  construct.  malntaiD.  and  oper- 
ate tbe  brancti  dltcb  aod  power  line  irrevocable  at  defendant's 
will,  and  defendant  must  have  been  threatening  to  fill  In  and 
destroy  tbe  ditch  and  power  Hue. 

2.  TVatebs  and  Watebcoubses — Cosvetance  of  Rioht  of  Wav. 

The  federal  government,  having  passed  title  to  plaintltF  to  a 
right  of  way  for  a  canal  by  statnte,  could  convey  no  title 
thereto  when  it  conveyed  title  to  a  mill  site;  and  the  patentee 
ot  the  land  embraced  in  the  mill  site  took  title  subject  to  the 
right  of  way  for  the  canal,  and  the  purchaser  of  the  mill  site 
acquired  no  greater  right. 

3.  COBPOBATIONa RATIFICATIOS  OF  ACTS  OF  AOENT. 

Tbe  unauthorized  act  of  tbe  managing  director  of  a  company 
In  granting  a  license  became  effectual  wben  ratlfled  by  the 
company, 

4.  Watebs  asd  Watebcoubses— Licenses — Pbesuuption  of  Exib- 

In  suit  to  restrain  defeudant  from  destroying  a  canal,  ditch, 
and  power  line,  where  the  superintendent  of  the  exploration 
company  from  which  plaintiffs  claimed  a  license  to  construct 
tbe  ditch  and  power  line  knew  of  the  construction  from  the 
beginning  of  operations,  and  no  protest  was  made,  tbe  court  will 
presume  that  plaintiffs  had  a  license  from  the  exploration 
company. 
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B.  Licenses — Patbol  License  Without  Considbkatiob — Irrevoca- 
ble Chabacteb. 

An  executed  parol  license,  thougb  without  consideration,  is 
Irrevocable. 

6.  Waters  and  Watebcoubseb — Mill  Site — Bona  Fide  Pdrchaber 
— Notice. 

Wbere  a  Arm  was  In  open  and  notorious  possession  and 
enjoyment  of  a  ditch  and  power  line  for  tbree  or  four  years 
before  defendant,  who  had  lived  In  the  vicinity  of  the  propertj' 
off  and  on  for  ten  years,  and  continuously  for  one  year,  bought 
a  mill  site  tbrough  wblcb  the  right  of  way  for  the  ditch  passed, 
the  firm's  poBBesalon  was  sufficient  to  put  defendant  on  notice. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  E.  A.  Ducker,  Judge. 

Action  by  J.  Sheehan  and  John  G.  Taylor,  copartners, 
doing  business  under  the  name  and  style  of  Taylor  & 
Sheehan,  against  S.  B.  Kasper.  From  judgment  for 
plaintiffs,  and  an  order  denying  his  motion  for  a  new 
trial,  defendant  appeals.    Aflinned. 

Salter  &  Robins,  for  Appellant: 

In  this  case,  there  having  been  no  express  oral  consent 
nor  written  consent  given  to  the  respondents  or  their 
grantors  for  the  building  of  the  ditch  in  the  first  instance, 
their  right  to  maintain  the  ditch  was  merely  a  license, 
and  not  an  irrevocable  license  or  easement.  Being  such 
a  license,  it  was  personal,  and  not  an  irrevocable  right  in 
and  to  the  freehold,  and  could  not  pass  from  the  licensees, 
to  whom  the  license  was  originally  given,  to  their  sue- 
cessors.  I  Eioing  v.  Rhea,  62  Pac.  790;  Levery  v.  Amald, 
36  Or.  84,  57  Pac.  906;  Hallock  v.  Suitor,  60  Pac.  384.) 

It  may  be  conceded  that  a  mere  naked  license,  by 
acquiescence,  may  be  created  in  favor  of  a  person,  or  the 
public,  by  his  or  its  use  of  real  property,  or  an  easement 
therein  without  the  owner's  objection;  but  a  license  of 
that  character,  unless  enjoyed  for  such  a  time  as  to  bar 
the  statute  of  limitations,  may  be  revoked  at  any  time  by 
the  licensor.  {Carskaddon  v.  Mills,  5  Ind.  App.  22,  31 
N.  E.  559;  Parrish  v.  Kaspare,  109  Ind.  22;  Simpson  v. 
Wright,  21  111.  App.  67;  Pitzman  v.  Boyce,  HI  Mo.  387, 
19S.W.1104.) 
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The  license  is  revocable,  res^ardless  of  whether  it  might 
be  called  a  license  by  acquiescence  or  not,  and  at  the  will 
of  the  licensor,  regardless  of  whatever  expenditure  the 
licensee  may  have  made,  provided  the  licensee  has  reason- 
able notice  and  opportunity  to  remove  his  fixture;  nor 
does  the  case  involve  in  any  way  an  estoppel  in  pais 
^unst  the  licensor,  or  render  him  liable  in  an  action 
for  damages.  {House  v.  Barman,  81  Pac.  48;  Great  FaUs 
W.  W.  Co.  v.  Great  Northern  Ry.  Co.,  21  Mont.  487,  54 
Pac  963;  Yeager  v.  Woodruff,  17  Utah,  361,  53  Pac.  1045.) 

A  mere  license  is  nothing  more  than  a  personal  privi- 
lege and  is  revocable  at  the  pleasure  of  the  licensor.  A 
license  is  founded  in  personal  confidence,  a  mere  personal 
privilege,  extending  only  to  the  person  to  whom  it  is 
given,  and  is  therefore  not  assignable.  An  attempted 
assignment  terminates  the  privilege.  (25  Cyc.  644-646, 
notes  39-44.) 

The  assumed  consent  supposed  to  have  been  given  by 
the  Glasgow  and  Western  Exploration  Company,  through 
its  general  manager,  was  rdtra  vires,  and  did  not  bind  the 
corporation.  The  managing  agent  of  a  corporation  has 
no  incidental  or  implied  power,  by  virtue  of  his  office,  to 
transfer  the  real  estate  of  the  corporation  by  deed.  (Stow 
V,  Wise,  7  Conn.  214, 18  Am.  Dec  99. )  A  general  agent 
of  a  corporation,  even  though  his  authority  in  this  respect 
is  not  limited  either  by  common  usage  or  the  by-laws  of 
the  company,  has  no  power  as  such  to  convey  the  real 
estate  of  the  company,  but  special  power  is  necessary. 
{Leggett  v.  New  Jersey  Mfg.  Co.,  1  N.  J.  Eq.  541,  23  Am. 
Dec.  728.)  The  general  agent  of  a  corporation  cannot 
make  a  lease  of  its  lands  without  special  authority.  {Gillis 
V.  Bailey,  17  N.  H.  18. ) 

The  owner  of  a  dominant  estate  in  an  easement  cannot 
in  any  way  enlarge  his  easement  or  put  it  to  uses  for 
which  it  was  not  originally  intended,  and  thus  impose 
additional  burdens  upon  the  owner  of  the  servient  estate. 
Any  action  on  the  part  of  the  owner  of  the  dominant 
estate  which  increased  the  burdens  upon  the  servient 
estate  will  operate  as  a  discharge  of  the  servient  estate 
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from  the  burdens  of  the  easement.  (Blanchard  v.  Burgeaa, 
2  A.  &  E.  258;  BvMen  v.  Eunnells,  2  N.  H.  255;  Jackway 
V.  Johnson,  27  N.  J.  Eq.  552.) 

If  the  condition  and  character  of  the  dominant  estate 
are  substantially  altered,  the  right  of  way  cannot  be  used 
for  new  purposes  required  by  the  altered  condition  of 
the  property,  and  imposing  a  greater  burden  upon  the 
servient  estate.  (Ports  v.  Bishop,  120  Mass.  340,  21  Am. 
Rep.  519. )  The  owner  of  a  right  of  way  over  the  land  of 
another  is  limited  in  its  use  to  the  terms  of  the  grant 
from  which  the  way  is  derived.  (Chandler  v.  Goodridge, 
23  Me. 78;  Abbott  v.  Butler,  59  N.  H.  317;  WeUs  v.  ToUman, 
156  N.  Y.  636,  51  N.  E.  271. )  If  the  owner  of  an  easement 
exceeds  his  rights,  either  in  the  manner  or  the  extent  of 
its  use,  or  if  he  enters  upon  or  uses  the  land  of  the 
servient  estate  for  any  unathorized  purpose,  he  is  guilty 
of  a  trespass,  although  no  actual  damage  has  been  sus- 
tained. {Kaler  v.  Beaman,  49  Me.  207;  BrynMaicr  Hotel 
Co.  v.  Baldwin,  12  Mont.  145;  Dixien  v.  Clough,  24  Wend. 
188;  AppUion  v.  FtiUerton,  1  Gray,  186;  Ganly  v.  Looney, 
14  Allen,  40.) 

Callahan  &  BrandoTi,  for  Respondents: 

The  principal  contention  made  by  appellant  is  to  the 
effect  that  there  is  no  such  a  thing  known  to  the  prin-  ■ 
ciplea  of  the  law  as  a  parol  irrevocable  license,  arguing 
that  on  a  proper  construction  of  the  law  the  lower  court 
was  in  error  in  finding  that  the  license  in  the  case  at  bar  was 
irrevocable,  because  a  mere  parol  license  cannot  become 
irrevocable,  even  regardless  of  improvements  made  by 
the  licensee  in  reliance  thereon.  The  courts  are  about 
equally  divided  on  this  point.  In  25  Cyc.  p.  646,  note  46, 
and  cases  cited  thereunder,  it  is  held  that  an  executed 
oral  license  with  expenditure  of  money  or  labor  in  reli- 
ance thereon  makes  the  oral  license  irrevocable.  On  page 
646  of  the  same  authority,  note  48,  there  are  a  large 
number  of  cases  cited  which  hold  a  contrary  doctrine. 
(See,  also,  18  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  1146,  note 
8,  and  p.  1146,  same  authority,  note  7,  to  the  same  effect) 
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It  will  be  noted,  however,  from  theee  authorities  that  the 
great  majority  of  the  western  states  have  decided  the 
issue  in  favor  of  the  oral  irrevocable  license,  particularly 
the  State  of  Nevada,  in  the  case  of  Lee  v.  McLeod,  12 
Nev.  280,  in  which  it  is  said:  "A  parol  license  to  erect  a 
dam  upon  another's  land  for  the  purpose  of  running  a 
flouring  mill  is  irrevocable,  if  the  party  to  whom  the 
license  is  given  has  executed  it  by  erecting  the  mill  or 
otherwise  expending  money  upon  the  faith  of  the  license." 
The  decision  in  the  case  of  Lee  v.  McLeod  has  become  the 
settled  policy  in  this  state  in  so  far  as  the  principles 
therein  laid  down  are  concerned. 

By  the  Court,  Coleman,  J. : 

Plaintiffs  brought  suit  to  restrain  the  defendant  from 
destroying  a  certain  canal,  ditch,  and  power  line.  From 
a  judgment  and  decree  as  prayed,  and  from  an  order 
denying  a  motion  for  a  new  trial,  an  appeal  is  taken. 

Plaintiffs  contend  that  they  were,  and  at  the  time  the 
suit  was  instituted,  and  for  about  fifty  years  prior 
thereto  they  and  their  predecessors  in  interest  had  been, 
the  owners  of  land  in  possession  of  a  large  tract  of  land 
known  as  the  Taylor  &  Sheehan  Ranch,  and  a  certain 
canal  commonly  known  and  called  "the  Humboldt 
Canal,"  together  with  a  strip  of  land  100  feet  in  width, 
extending  50  feet  on  each  side  of  the  center  line  of  said 
canal,  all  situated  in  Humboldt  County,  Nevada,  during 
which  time  they  had  paid  all  taxes  assessed  thereon; 
that  the  Glasgow  Exploration  Company  was,  in  the  year 
1910,  the  owner  of  a  tract  of  land  consisting  of  about 
179  acres,  which  it  acquired  as  a  mill  site,  and  through 
which  "the  Humboldt  Canal"  flowed,  and  that  plaintiffs 
acquired  from  said  exploration  company  an  irrevocable 
license  to  construct,  maintain,  and  operate  a  certain 
branch  ditch  and  power  line  over,  upon,  and  across  said 
mill  site,  which  they  constructed  at  a  cost  of  about 
$45,000.  That  said  Humboldt  Canal,  ditch,  and  power 
line  were  being  used  to  divert  certain  waters  of  the 
Humboldt  River  that  had  been  appropriated  by  plaintiffs 
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with  which  to  irrigate  the  growing  crops  on  the  land 
so  owned  by  them,  of  the  alleged  value  of  $30,000 ;  that 
thereafter,  and  in  1915,  and  while  plaintiffs  were  in  the 
possession  of  all  the  property  mentioned,  the  defen- 
dant purchased  said  mill  site  and  took  a  quitclaim  deed 
thereto ;  that  defendant  threatened  to  fill  in  and  destroy 
said  canal  and  ditch  and  tear  down  and  destroy  said 
power  line,  and  if  not  restrained  would  fill  in  and 
destroy  the  same,  to  the  damage  of  plaintiffs;  that 
defendant  is  insolvent  and  unable  to'  respond  to  plain- 
tiffs in  damages.  They  also  contend  that  they  had  the 
right  to  use  "the  Humboldt  Canal"  through  which  to 
divert  the  waters  of  the  Humboldt  River  for  irrigation 
purposes. 

Defendant  contests  every  contention  of  the  plaintiffs, 
except  the  existence  of  their  partnership,  their  owner- 
ship of  the  Taylor  &  Sheehan  ranch,  and  their  right  to 
a  portion  of  the  waters  of  the  HumboMt  River  for  the 
irrigation  of  their  lands. 

1.  To  enable  the  trial  court  to  render  judgment  in 
favor  of  plaintiffs  as  prayed,  it  was  necessary  that  it 
find,  in  addition  to  the  admitted  allegations  of  the  com- 
plaint, that  "the  Humboldt  Canal"  had  a  valid  existence, 
and  that  it  was  owned  by  the  plaintiffs ;  that  the  plain- 
tiffs acquired  a  license  to  construct,  maintain,  and 
operate  the  branch  ditch  and  power  line;  that  the  same 
was  not  revocable  at  the  will  of  defendant;  and  that 
the  defendant  was  threatening  to  fill  in  and  destroy 
said  ditch  and  power  line. 

The  learned  judge  before  whom  the  case  was  tried  in 
the  district  court  filed  a  written  opinion  in  the  case,  in 
which  he  says  that  evidence  was  received  to  the  effect 
that  the  Humboldt  Canal  was  started  somewhere  about 
the  year  1862 ;  that  a  right  of  way,  as  claimed  by  plain- 
tiffs, was  granted  by  the  government  to  the  Humboldt 
Canal  Company  for  irrigation,  and  possibly  other  pur- 
poses, and  makes  his  finding  accordingly.  As  we  read 
the  record,  the  witness  who  testified  concerning  the 
grant  intended  to  convey  the  idea  that  there  was  a 
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Special  act  of  Congress  granting  the  canal  company  a 
right  of  way,  but  no  such  act  was  (^ered  in  evidence 
or  called  to  the  attention  of  this  or  the  trial  court. 

The  evidence  clearly  sustains  the  findings  and  con- 
clusions of  the  court;  in  fact,  we  do  not  think  this 
finding  is  seriously  questioned.  However,  the  proba- 
bility is  that  there  never  was  a  special  act  of  Congress 
granting  to  any  one  the  canal  in  question.  It  is  more 
likely  that  the  right  of  way  over  the  public  domain  for 
the  canal  was  confirmed  in  the  owners  thereof  under 
the  act  of  Congress  approved  July  26,  1866,  which 
provides  that: 

"Whenever,  by  priori^  of  possession,  rights  to  the 
use  of  water  for  mining,  agriculture,  manufacturing, 
or  other  purposes,  have  vested  and  accrued,  and  the 
same  are  recognized  and  acknowledged  by  the  local 
custcans,  laws,  and  the  decision  of  courts,  the  posses- 
sors and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same."  (U.  S.  Rev.  Stats. 
2339;  U.  S.  Comp.  Stats.  1916,  sec.  4647.) 

2.  But  no  matter  whether  the  right  of  way  for  the 
canal  became  vested  under  a  specific  grant  or  was  con- 
firmed under  that  portion  of  the  act  of  Congress  quoted, 
we  are  clearly  of  the  opinion  that  the  contention  of 
appellant  that  he  acquired  title  to  that  portion  of  the 
canal  which  lies  within  the  "mill  site"  under  his  deed 
from  the  exploration  company  is  unfounded.  The  gov- 
ernment, having  clearly  passed  title  to  the  right  of  way 
for  the  canal,  could  convey  no  title  thereto  when  it 
conveyed  title  to  the  mill  site.  The  patentee  to  the  land 
embraced  in  the  mill  site  took  title  subject  to  the  right 
of  way  for  the  canal,  and  the  defendant  could  and  did 
acquire  no  better  or  greater  right.  (Broder  v.  Water 
Co.,  101  U.  S.  274,  25  L.  Ed.  790;  Coffi.n  v.  Left  Hand 
Ditch  Co.,  6  Colo.  443;  Carson  v.  Centner,  33  Or.  512, 
52  Pac.  506,  43  L.  R.  A.  130 ;  Osgood  v.  El  Dorado  Water 
Co.,  56  Cal.  571-681.) 

We  come  now  to  the  question  of  the  license  from  the 
exploration  company  for  the  right  of  way  for  the  branch 
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ditch  and  power  line.  Mr.  Taylor,  one  of  the  plaintiffs, 
testified  concerning  a  conversation  which  he  had  with 
the  manasring  director  of  the  company,  who  was  in 
actual  char8:e  of  all  of  the  company's  affairs  in  1910, 
when  his  firm  was  Taylor  &  Edson,  at  which  time  that 
ofHcial  granted  permission  to  his  firm  for  the  construc- 
tion of  certain  works  across  the  mill  site,  to  be  used 
in  conducting:  the  water  for  irrigation  purposes.  No 
particular  line  was  contemplated  or  designated  in  the 
conversation  betw;een  Taylor  and  the  manager  of  the 
company  for  the  construction  of  the  works;  the  only 
restriction  which  was  imposed  being  that  the  then  exist- 
ing plant  and  railroad  should  in  no  way  be  impaired  or 
interfered  with.  Thereafter  Sheehan  purchased  the 
interest  of  Edson  in  the  then  partnership  of  Taylor  & 
Edson,  and  the  firm  became  Taylor  &  Sheehan,  the 
plaintiffs.  After  Sheehan  entered  the  firm,  the  plan 
of  irrigating  the  land  which  is  now  in  existance  was 
adopted. 

3.  It  is  contended  by  appellant  that  there  never  was  a 
license  granted  to  either  the  firm  of  Taylor  &  Edson  or 
Taylor  &  Sheehan,  and  that  if  such  a  license  was  granted 
to  Taylor  &  Edaon  it  was  forfeited  by  Edson's  sale  to 
Sheehan;  and  that  if,  in  any  event,  a  license  was 
granted,  it  was  revocable,  and  that  he  had  exercised 
the  right  of  revocation.  Appellant  urges  that  the 
managing  director  of  the  exploration  company  had  no 
power  to  grant  a  license.  We  do  not  deem  it  necessary 
that  this  question  be  determined,  for  the  reason  that, 
conceding  that  his  action  in  that  connection  was  in 
excess  of  his  authority,  we  are  of  the  view  that  the 
company  ratified  his  action. 

4.  As  to  the  point  that  the  sale  by  Edson  of  his 
interest  in  the  partnership  to  Sheehan  operated  to 
cancel  the  license,  we  need  only  to  say  that  under  the 
facts  and  circumstances  of  this  case  the  court  will  pre- 
sume that  that  firm  had  a  license  from  the  exploration 
company.  The  record  shows  that  the  superintendent  of 
the  exploration  company  knew  of  the  construction  by 


by  Google 


Sheehan  v.  Kasper 


Opinion  of  the  Court — Coleman,  J. 


Taylor  &  Sheehan,  at  a  cost  of  about  ^5,000,  of  their 
branch  ditch  and  power  line  and  system,  from  the  very 
beginning  of  the  operations,  and  that  the  managing 
director  was  upon  the  premises  several  times  and  was 
told  of  and  saw  what  was  being  done,  and  no  protest 
was  made.  Subsequent  to  the  construction  by  the 
respondent  of  the  works,  succeeding  representatives  of 
the  company  went  upon  the  premises,  knew  of  and  saw 
the  branch  ditch  and  power  line,  and  no  protest  was 
made.  Finally,  in  1913,  one  Joseph  Ralph  appeared 
upon  the  scene  with  a  power  of  attorney,  so  comprehen- 
sive in  its  terms  as  to  authorize  him  to  do  anything  that 
could  be  done  by  the  company.  One  of  the  provisions 
of  that  instrument  reads  as  follows : 

"To  complete  or  carry  out  or  vary  any  contracts  or 
engagements  which  the  company  has  already  approved 
of  or  agreed  to  or  entered  into,  either  verbally  or  in 
writing,  without  any  person  or  body  for  the  time  being 
concerned  being  in  any  way  obliged  or  permitted  to 
require  any  evidence  whatever  that  the  company  has 
either  approved  of  or  agreed  to  or  entered  into  any  such 
contract  or  agreement;  and  also  to  put  an  end  to  any 
contract  into  which  the  company  may  have  entered, 
and  if  thought  proper  to  enter  into  a  new  contract  in 
lieu  thereof." 

While  acting  under  this  power  of  attorney,  Mr.  Ralph 
was  upon  the  property  at  least  six  times,  in  company 
with  the  superintendent  of  the  exploration  company, 
and  saw  and  talked  with  the  superintendent  of  the  com- 
pany  about  the  branch  diteh  and  other  works  of  the 
respondents.  He  made  no  objection  to  what  had  been 
done  by  the  respondents,  notwithstanding  the  fact  that 
they  were  in  possession  of  and  operating  the  plant.  The 
uncontradicted  evidence  is  that  the  managing  director 
of  the  exploration  company,  at  some  time  after  respon- 
dents had  completed  their  branch  ditch  and  power  line, 
said  their  constructing  of  the  same  was  "all  right." 
The  authorities  hold  that  a  license  may  result  from 
approval  of  acte  of  the  licensee  after  they  are  done,  as 
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well  as  from  an  express  permission  granted  before  they 
are  done.  {Metctdf  v.  Hart.  3  Wyo.  513.  27  Pac.  900, 
905,  31  Pac.  407,  31  Am.  St.  Rep.  122;  Cumberland 
Valley  Railroad  Co.  v.  McLanahan,  59  Pa.  23-31; 
Walter  v.  Post,  13  N.  Y.  Super.  Ct.  371.) 

See,  also,  Occum  Co.  v,  Sprague,  35  Conn.  496 ; 
Hickox  V.  Parmelee,  21  Conn.  99 ;  Hansen  v.  Farmers' 
Coop.  Cr.,  106  Iowa,  167,  76  N.  W.  652. 

6.  But  appellant  contends  that,  conceding  that  a  parol 
license  was  granted  to  plaintiffs,  there  was  no  con- 
sideration therefor,  and  hence  it  is  revocable  at  his 
pleasure.  In  considering  this  contention,  there  must 
be  kept  in  mind  the  difference  between  an  executed  and 
an  executory  license.  As  to  the  latter  class,  so  far  as 
we  know,  the  authorities  are  practically  unanimous  in 
holding  that  they  may  be  revoked,  but  as  to  an  executed 
parol  license  the  authorities  are  divided.  See  25  Cyc. 
pp.  646,  647;  17  R.  C.  L.  p.  578;  note  to  Rerick  v.  Kern, 
16  Am.  Dec.  497. 

Persuasive  arguments  can  be  urged,  to  sustain  both 
views,  but  the  question  was  settled  in  this  state  in  the 
case  of  Lee  v.  McLeod,  12  Nev.  284,  contrary  to  appel- 
lant's contention,  and  no  reason  has  been  advanced 
which  inclines  us  to  overrule  that  case. 

It  is  contended  by  appellant  that  he  knew  nothing  of 
respondents'  claim  of  a  license  at  the  time  he  purchased 
the  mill  site,  and  that  consequently  he  ought  to  be  . 
treated  as  an  innocent  purchaser  without  notice. 
Appellant  had  lived  in  the  vicinity  of  the  property  oflf 
and  on  for -ten  years,  and  continuously  for  one  year. 
Respondents  were  in  open  and  notorious  possession  and 
enjoyment  of  the  ditch  and  power  line  at  and  for  three 
or  four  years  prior  to  the  time  appellant  bought  the  mill 
site.  This  court,  in  Patchen  v.  Keeley,  19  Nev.  on  page 
413,  14  Pac.  352,  quoting  from  Judge  Story's  opinion  in 
Ricard  v.  Williams,  7  Wheat.  105,  3  L.  Ed.  398,  says : 

"The  law  will  never  construe  a  possession  tortious 
unless  from  necessity.  On  the  other  hand,  it  will  con- 
sider every  possession  lawful,  the  commencement  and 
continuance  of  which  is  not  proved  to  be  wrongful." 


by  Google 


Oct.  10171    PiNCOLOJi  V.  Steamboat  Canal  Co.  87 

Argument  for  Appeilont 

See,  also.  Bank  of  Italy  v.  Bums,  39  Nev.  326,  156 
Pac.  932,  159  Pac.  863. 

6.  The  possession  of  plaintiffs  was  sufficient  to  put 
the  defendant  on  notice. 

Perceivinfi:  no  error  in  the  j  udgment,  it  is  ordered  that 
it  be  affirmed. 

On  Petition  foe  Reheaeing 
Per  Curiam: 
Rehearing  denied. 

[Xo.  225S] 

L.  PINCOLINI.  A.  PINCOLINI,  E.  PINCOLINI.  and 
D.  PINCOUNI.  Respondents,  v.  STEAMBOAT 
CANAL  COMPANY  {A  Corpoeation),  Appellant. 

[167  Pac.  314] 
1,  Wateb  AMD  WiTEBcouBSEB— I BwoATioK  — Action  fob  Dauaqes. 

Ill  a  BUlt  for  partial  1o8b  of  growing  rropn  ntleged  to  have 
been  occasioned  by  defendant's  refnsal  to  deliver  to  plalntlCfe 
tbe  amount  of  water  for  Irrigation  which  they  claimed,  and  to 
eHtabllsh  tbeir  rights,  evidence  held  not  to  establish  plaintiffs' 
(niitentions  ns  to  the  amount  of  water  claimed,  and  to  necessi- 
tate a  reversal  of  Judgment  In  their  favor  which  awarded  dam- 
ages and  provided  for  an  injunction. 

Appeal  from  Second  Judicial  District  Court,  Waahoe 
County;  R.  C.  Stoddard,  Judfre. 

Action  by  L.  Pincolini,  and  others,  against  the  Steam- 
boat Canal  Company,  a  corporation.  Therewas  a  judgment 
for  pliuntiff,  and  a  motion  for  a  new  trial  being  denied, 
defendant  appeals.    Revened.    Rehearing  denied. 

Summerfield  &  Richards,  for  Appellant: 

There  is  no  evidence  warranting  the  court  in  finding 
that  plaintiffs  ever  were  entitled  to,  had  used  upon  or 
demanded  of  plaintiff,  or  that  there  was  ever  appurtenant 
to  plaintiffs'  land,  145  inches  of  water  from  Steamboat 
Canal  for  the  irrigation  of  the  land  in  question,  or  for 
any  other  purpose  whatsoever.  The  judgment  and  order 
denying  the  motion  for  a  new  trial  should  be  reversed. 
The  evidence  is  insufficient  to  justify  the  verdict,  findings 
or  decision  and  judgment,  and  the  verdict,  findings  or 
decision  and  judgment  are  against  law. 
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The  alleged  conversations  between  plaintiffs  and  the 
representativeof  the  defendant  company  must  be  resrarded 
as  speculative  and  depending  on  future  contingencies,  and 
make  it  plain  that  the  findings  of  the  lower  court  in 
relation  to  the  145  inches  of  water  are  predicated  upon 
uncertain  testimony  and  the  mere  expectations  of  the 
plaintiffs.  Before  a  right  can  be  initiated  upon  the  con- 
duct of  a  party  induced  or  being  Induced  by  mere  state- 
ments on  account  of  which  it  is  sought  to  charge  or 
obligate  another  party,  as  in  this  case,  the  evidence  must 
be  clear,  not  open  to  question  or  doubt,  convincing  and 
satisfactory;  and  such  statements,  if  made  at  all,  and 
the  surrounding  circumstances  cannot  be  construed  or 
analyzed  with  the  clearness  and  certainty  of  a  definite 
understanding  for  additional  water.  The  expectations 
alleged  and  sought  to  be  construed  as  a  contract  are 
speculative,  and  such  that  no  prudent  man  would  make 
under  the  circumstancea  of  the  testimony  in  the  record 
on  appeal. 

The  settled  rules  of  evidence  will  not  be  gainsaid  or 
disturbed  by  testimony  so  indefinite,  uncert^n,  unsatis- 
factory, and  purely  speculative.  The  authorities  are 
numerous  and  uniform  supporting  the  proposition  of  law 
herein  announced.  The  rule  is  well  stated  in  the  case  of 
Davia  v.  Davis,  26  Cal.  23,  as  follows; 

"We  may  say  in  respect  to  parol  evidence  of  the 
declarations  and  admissions  of  persons  made  long  ante- 
rior to  the  trial,  upon  which  an  estoppel  in  pais  may  be 
sought  to  be  founded,  that  it  cannot  be  too  carefully 
scrutinized  by  courts  and  juries.  In  all  cases  it  is  the 
most  dangerous  species  of  evidence  that  can  be  admitted 
in  a  court  of  justice,  and  most  liable  to  abuse.  In  most 
cases  it  is  impossible,  however  honest  the  witness  may 
be,  for  him  to  give  the  exact  words  in  which  the  decla- 
ration or  admission  was  made.  Sometimes  even  the 
transposition  of  the  words  of  a  party  may  give  a  mean- 
ing entirely  different  from  that  which  was  intended  to  be 
conveyed.  The  slightest  mistake  or  failure  of  recollec- 
tion may  totally  alter  the  effect  of  the  declaration  or 
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admission.  And  more  than  this,  it  is  most  unsatisfactory 
evidence,  on  account  of  the  facility  with  which  it  may  be 
fabricated,  and  the  impossibility,  generally,  of  contra- 
dicting it  when  false." 

This  rule  is  supported  by  Law  v.  Men-iHe,  6  Wend.  277; 
Jackton  V.  Sherman,  6  John.  21;  Lench  v.  Lenck,  10  Ves. 
Jr.  517;  Cleavland  v.  Burton,  11  Vt  139;  Snelling  v. 
Utterbach,  1  Bidd.  611;  Miyrria  v.  Miyrris,  2  Bidd.  311; 
Bernard  v.  Floumoy,  4  J.  J.  Marsh.  102;  Ferry  v.  Gerbeau, 
5  Mart.  N.  S.  19. 

MeLck  &  Green  and  A.  A.  Heer,  for  Respondents: 
None  of  the  assignments  of  error  discussed  by  appellant 
in  its  brief  constitutes  any  ground  for  the  reversal  of  the 
judgment.  Primarily  this  is  a  direct  action  for  damages 
for  injury  to  growing  crops.  As  such,  it  is  an  action  at 
law,  and  the  fact  that  an  injunction  against  the  continu- 
ance of  the  wrong  complained  of  was  prayed  for  and 
granted,  does  not  change  the  nature  of  the  action.  A 
portion  of  the  remedies  sought  is  equitable  in  its  nature, 
but  the  action  does  not  for  that  reason  become  one  in 
equity.  It  is  not,  therefore,  an  action  in  which  the  verdict 
of  the  jury  was  advisory,  and  in  which  findings  were 
required  by  the  court  Every  issue  of  fact  was  submitted 
to  the  jury,  and  the  presumption  of  law  is  that  every 
material  issue  was  passed  upon  by  the  jury  and  deter- 
mined in  harmony  with  the  verdict.  The  verdict  alone 
is  all  that  is  necessary  to  sustain  the  judgment,  and  any 
finding  of  fact  by  the  court,  beyond  the  adoption  of  the 
verdict,  was  entirely  superfluous.  (8  Stand.  Proc  999; 
Morrison  v.  Stone,  103  Cal.  94;  Reiner  v.  Acroder,  146  Cal. 
411;  Hoyt  v.  HaH,  149  Cal.  722;  Cttshing-Wetmore  Co.  v. 
Gray,  152  Cal.  118;  Jenkins  v.  Commercial  Nat  Bank,  113 
Pac  463;  Jones  v.  Edwards,  152  S.  W.  727. ) 

The  question  of  abandonment  went  to  the  jury  under 
instruction  from  the  court.  The  jury  found  against  the 
defendant,  the  record  showing  that  the  question  of  aban- 
donment was  the  main  question,  aside  from  damages, 
I  upon  by  the  jury.    Therefore,  the  matter  having 
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been  fully  dealt  with,  we  believe  the  verdict  of  the  jury 
ought  not  to  be  disturbed. 

By  the  Court,  Coleman,  J. : 

Defendant,  being  dissatisfied  with  the  judgment  of  the 
trial  court  and  the  order  denying  its  motion  for  a  new 
trial,  has  appealed. 

This  was  a  suit  for  damages  for  partial  loss  of  growing 
crops  in  the  years  1909  to  1912,  inclusive,  alleged  to  have 
been  occasioned  to  respondents  by  appellant  because  of 
its  refusal  to  deliver  to  respondents  the  amount  of  water 
to  which  they  alleged  they  were  entitled  with  which  to 
irrigate  their  lands.  Damages  were  alleged  in  the  sum 
of  $5,870,  and  awarded  in  the  sum  of  $4,500. 

It  is  alleged  in  the  complaint  that  the  amount  of  water 
which  plaintiffs  received  from  the  ditch  of  appellant  each 
year  in  the  complaint  mentioned,  except  as  hereinafter 
stated,  was  a  flow  of  145  inches.  The  complaint  further 
alleges  that  for  many  years  prior  to  the  year  1909 
defendant,  appellant  herein,  had  conveyed  to  and  upon 
the  land  of  respondents  and  their  grantors,  and  there 
delivered  for  a  valuable  consideration,  a  flow  of  145 
inches  of  water.  This  case  was  apparently  tried  upon 
the  theory  that  the  plaintiffs  had  the  same  rights  to 
water  transported  in  the  ditch  owned  by  appellant,  by 
reason  of  prior  appropriation  in  themselves  and  their 
predecessors  in  interest,  as  would  be  the  case  were  they 
appropriators  direct  from  a  natural  stream.  Assuming 
for  the  purposes  of  the  case,  hereinafter  discussed,  that 
this  theory  is  applicable,  the  question  of  the  time  and  the 
amount  of  appropriation  becomes  of  prime  importance. 
The  respondents  are  the  owners  of  a  tract  of  land  which 
formerly  comprised  two  ranches,  one  known  as  the 
Sturges  ranch  and  the  other  as  the  Barney  ranch.  It 
is  their  contention  that  they  are  entitled  to  receive  from 
the  appellant  company  45  inches  of  water  for  the  Sturges 
ranch  and  100  inches  of  water  for  the  Barney  ranch. 

It  appears  from  the  evidence  that  the  ditch  known  as 
the  Steamboat  Canal  was  first  constructed  by  a  number 
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of  farmers  who  desired  to  take  water  therefrom,  among 
whom  was  one  Ephraim  Barney,  the  original  proprietor 
of  the  Barney  ranch.  The  witness  A.  M.  Lamb  testified 
that  the  ditch  in  its  original  form  was  completed  in  the 
year  1881,  and  that  for  two  years  thereafter  he  had 
charge  of  it;  that  during  the  6rst  year  he  was  in  charge 
thereof  the  Barney  ranch  took  40  inches  and  the  next 
year60  inches  of  water;  that  he  did  not  know  the  amount 
of  water  thereafter  taken  by  this  ranch.  It  appears  that 
about  this  time  litigation  was  instituted  on  account  of  the 
ditch  and  the  ownership  passed  to  one  Hampton,  and 
that  from  that  time  up  to  the  present  the  water  users 
were  not  owners  of  the  ditch  itself,  but  paid  to  the  ditch 
owner  a  certain  sum  annually  for  each  inch  of  water  used. 

L.  Prosole,  a  witness  for  the  respondents,  testified  that 
Barney  was  at  one  time  using  100  inches  of  water  from 
the  ditch  in  question.  How  long  a  time  this  continued 
does  not  appear.  In  the  year  1890  the  ranch  was  acquired 
by  one  Nick  Sorgi,  who  thereafter  held  it  until  the  year 
1904.  He  testified  that  he  took  80  inches  of  water  for  the 
period  that  he  held  the  ranch,  excepting  the  last  year, 
when  he  took  no  water.  He  also  testified  that  he  secured 
the  ranch  from  Mrs.  Barney,  and  that  she  informed  him 
at  that  time  that  she  was  taking  80  inches  of  water. 
This  witness  further  testiiied  that  he  had  paid  $400  a  year 
for  the  use  of  the  water,  at  the  rate  of  $5  per  inch,  S.  H. 
Wheeler,  manager  of  the  appellant  company,  testified  that 
this  was  the  amount  of  water  taken  by  Sorgi,  excepting 
the  year  that  he  took  no  water  for  the  ranch,  and  the 
books  of  the  company  show  that  $400  was  the  amount 
annually  paid  by  Sorgi  for  80  inches  of  water.  There  is 
also  testimony  to  the  effect  that  Sorgi's  measuring  box 
was  fixed  so  as  to  apportion  80  inches  to  the  ranch. 

The  witness  A.  G.  Pincolini,  who  purchased  the  Barney 
ranch  for  $2,750,  in  the  year  1904,  testified  that  before 
purchasing  the  ranch  he  had  heard  that  it  was  "short  of 
water,"  and  that  he  went  to  see  S.  H.  Wheeler  relative  to 
the  matter  of  water,  and  that  "he  [Wheeler]  said  at  first 
tbe  Barney  ranch  used  to  have  the  right  to  100  inches. 
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And  then  he  says  when  Mr.  Sorgi  came,  he  said  he  got 
80  inches  all  the  time.  He  says  now  it  went  down  to 
about  40, 1  think  40,  that  year. "  The  witness  Sor^  testi- 
fied that  in  the  year  1903  he  told  Mr.  Wheeler  to  "^ve 
the  water  to  anybody  who  wanted  it:  I  don't  want  any 
more  water  for  that  ranch,"  and  that  the  following  year 
he  took  no  water  for  the  ranch.  Sorgi  further  testified 
that  the  next  year  he  sold  the  ranch  to  Mrs.  Candler,  and 
that  at  the  time  he  sold  the  same  to  her  he  told  her, 
"Don't  have  no  more  water;  they  have  to  go  see  Mr. 
Sam  Wheeler  if  he  wants  to  get  any  more  water  or  not." 

The  Sturges  ranch  first  received  15  inches  of  water. 
That  was  about  the  year  1894  or  1895.  It  was  not  until 
the  year  1905  or  1906  that  the  Sturges  ranch  was  receiv- 
ing a  total  of  45  inches  of  water.  There  is  no  definite 
finding  as  to  when  the  water  rights  for  the  Sturges  and 
Barney  ranches,  respectively,  were  initiated,  but  it  is 
clear  that  30  of  the  46  inches  claimed  to  belong  to  the 
Sturges  ranch  did  not  date  back  more  than  about  ten 
years  prior  to  the  trial  of  the  case. 

1.  The  undisputed  evidence  shows  that  if  the  Barney 
ranch  was  ever  entitled  to  more  than  80  inches  of  water, 
the  right  to  such  excess  was  abandoned  prior  to  the 
acquisition  of  the  ranch  by  Sorgi,  and  continued  so  aban- 
doned up  to  the  time  of  the  purchase  by  respondents.  It 
is  also  urged  by  respondents  that  conceding  that  aban- 
donment is  shown,  appellant  is  estopped  from  urging  it 
As  to  this  contention  we  may  say:  (1)  Estoppel  is  not 
pleaded;  (2)  that  issue  was  not  determined  by  the  trial 
court;  and  (8)  we  do  not  think  the  evidence  is  clear  and 
strong  enough  to  sustain  the  contention. 

Upon  the  issue  of  damages,  the  questions  were 
propounded  to  the  witnesses  based  upon  the  theory 
that  plaintiffs  were  entitled,  as  a  matter  of  right,  supe- 
rior to  certain  others  receiving  water  from  the  ditch,  to 
water  in  the  amount  of  145  inches.  The  witness  Pincolini 
was  asked  the  question:  "Now,  how  much  would  you 
have  raised  if  you  had  water  amounting  to  145  inches?" 
All  of  the  testimony  relative  to  the  amount  of  damages 
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is  based  upon  the  theory  that  plaintifEs  were  entitled  to 
145  inches  of  water,  and  that  the  rights  of  plaintiffs  to 
this  water  were  prior  in  time  to  certain  other  later  water 
users.  The  instructions  given  to  the  jury  apparently 
allowed  no  discretion  to  determine  the  amount  of  water, 
if  any,  that  plaintiffs  were  entitled  to  over  other  prior 
appropriators.  For  example,  the  following  excerpt  is 
taken  from  instruction  No.  2: 

"If  the  jury  find  •  •  •  that  the  plaintiffs  had  for 
many  years  prior  to  the  year  1909  received  from  said 
Steamboat  Canal  145  inches  of  water  for  the  irrigation 
of  their  said  land  and  had  applied  the  same  to  that  pur- 
pose. •  •  •  the  jury  will  find  the  issues  in  favor  of 
the  plaintiffs." 

A  number  of  other  instructions  embodied  this  same 
feature.  There  is  not  in  the  entire  record  any  proof 
whatever  that  this  land  in  any  one  year  had  received 
from  said  ditch  the  amount  of  146  inches  of  water.  The 
Sturges  ranch  did  not  receive  45  inches  until  about  the 
year  1905  or  1906.  If  100  inches  of  water  was  ever  used 
upon  the  Barney  ranch,  it  must  have  been  for  a  short 
time  some  twenty  years  earlier  than  the  time  when  the 
Sturges  ranch  had  increased  the  amount  of  its  use  to  45 
inches.  Under  no  theory  of  the  case  can  it  be  said  that 
the  Barney  ranch,  as  a  matter  of  light,  is  entitled  to 
more  than  80  inches  of  water.  While  it  is  conceded  that 
the  Sturges  ranch  received  45  inches  of  water  one  year, 
the  use  of  such  amount  is  of  comparatively  recent  date 
with  reference  to  other  water  users.  While  an  attempt 
was  made  to  prove  that  the  appellant  company  had 
diverted  water  to  later  water  users,  so  as  to  affect  the 
rights  with  reference  to  the  Barney  ranch,  little,  if  any, 
attempt  was  made  to  establish  the  fact  that  these  later 
water  users  were  subsequent  in  time  when  compared 
with  the  Sturges  ranch. 

Assuming  that  the  evidence  shows  that  the  Barney 
ranch  is  entitled  to  80  inches  of  water  and  the  Sturges 
ranch  to  45  inches,  the  way  the  questions  relative  to 
damages  were  propounded,  it  is  impossible  for  this  court 
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to  say  what  the  amount  of  damages  would  have  been 
unless  we  should  resort  to  a  matter  of  pure  speculation 
or  attempt  to  exercise  the  functions  of  the  jury.  There 
is  no  proof  whatever  that  the  Barney  ranch  ever  took 
100  inches  of  water,  except  that  given  by  a  witness  who 
was  a  stranger  to  the  title  and  who  did  not  fix  the  time 
of  use.  In  order  to  recover  damages  for  the  deprivation 
of  water,  and  to  obtun  an  injunction  against  further 
interference  therewith,  there  must  be  established  an 
appropriation  prior  in  time  to  other  water  users,  and  a 
right  to  the  continuous  use  thereof. 

It  is  ordered  that  the  judgment  and  order  appealed 
from  be  reversed,  and  that  a  new  trial  be  granted. 

Sanders,  J.,  concurring : 

I  concur  in  the  conclusions  announced  by  niy  associate, 
but  upon  grounds  different  from  those  stated.  Because 
of  the  opposite  views  expressed  by  counsel  as  to  the 
character  of  this  action  it  is  made  necessary  to  deter- 
mine, in  the  first  instance,  the  respondents'  right  under 
the  pleadings,  and  what  were  the  issues  to  be  deter- 
mined upon  the  trial.  It  is  the  contention  of  appellant 
that  the  action  was  in  equity,  and  the  contention  of  the 
respondents  that  it  was  an  action  at  law  for  damages, 
and  for  an  injunction  to  prevent  further  injuries. 

This  action  was  a  mixed  action,  appealing  to  both  the 
equity  and  law  aide  of  the  court.  The  primary  object 
and  purpose  of  the  suit  was  to  establish  and  protect 
respondents'  right  to  the  use  and  enjoyment  of  145 
inches  of  water  for  the  irrigation  of  their  land,  flowing 
in  the  Steamboat  Canal,  a  water  ditch  used  and  operated 
for  many  years  by  the  appellant  company,  and  its  pre- 
decessors in  interest,  for  conveying  waters  appropriated 
from  the  Truckee  River  to  lands  situate  under  its  system, 
and  delivering  the  same  for  a  valuable  consideration. 
In  addition  to  the  equitable  relief  sought,  the  respon- 
dents, in  substance,  allege  that  their  crops  had  been 
greatly  damaged  during  the  years  1909,  1910,  1911,  and 
1912,  by  reason  of  the  appellant's  failure  or  refusal  to 
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deliver  to  respondents  the  specified  amount  of  water; 
that  the  appellant  threatens  to  and,  unless  restrained, 
will  divert,  and  continue  to  divert,  the  water  flowing  in 
said  canal  to  other  users  subsequent  in  ri^ht  to  that  of 
respondents,  to  their  irreparable  injury  and  damage. 
They  allege  damages  in  the  sum  of  $5,870;  and  pray 
judgment  for  said  sum,  and  for  an  injunction. 

Appellant  denies  the  averments  of  the  complaint,  and 
for  an  affirmative  defense  alleges,  that  the  land  of 
respondents,  being  situate  at  the  extreme  end  of  the 
canal,  approximately  thirty-two  miles  from  its  source, 
has  never  been  supplied  with  any  specified  amount  of 
water,  for  the  reason  that  it  was  impossible  so  to  do 
because  of  the  situation  of  the  land,  and  that  by  reason 
of  its  situation  it  was  always  understood  that  respon- 
dents should  receive  such  amount  of  water  as  appellant 
could  furnish,  and  should  pay  therefor  irrespective  of 
any  particular  or  specified  amount;  that  such  had  been 
the  entire  course  of  dealing,  and  that  at  no  time 
was  there  any  understanding,  contract  sr  agreement 
otherwise  or  different. 

Upon  this  averment  the  respondents  joined  issue,  and 
by  way  of  defense  alleged : 

"But  in  this  behalf  plaintiffs  allege,  that  defendant 
promised  and  agreed  to  supply  plaintiffs  with  145  inches 
of  water  through  its  ditch," 

The  manner  in  which  the  case  was  tried  is  not  to  be 
commended.  (Simpson  v,  Harris,  21  Nev.  375.)  The 
whole  case  was  submitted  to  a  jury  without  request  for 
special  findings.  Where  legal  and  equitable  issues  are 
raised  by  the  pleadings  the  latter  can  be  tried  with  or 
without  a  jury  (Treadway  v.  Wilder,  12  Nev.  108),  but 
it  is  conceded  to  be  proper  in  such  cases  to  in  some 
manner  keep  the  issues  separate.  (Low  v.  Crovm  Point 
M.  Co.,  2  Nev.  75.)  The  jury  returned  a  general  ver- 
dict in  favor  of  respondents  and  assessed  their  damage 
at  $4,500.  The  court  made  full  findings  of  fact,  and 
"established  and  sanctioned"  the  verdict  by  making  it 
a  part  of  its  findings  (Duffy  v.  Moran,  12  Nev.  94) ,  and 
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decreed  that  the  appellant  be  enjoined  from  diverting, 
or  permitting  to  be  diverted,  the  specified  amount  of 
water,  or  any  part  thereof,  so  that  the  same  shall  not 
flow  to  and  upon  respondents'  land  for  the  irrigation 
thereof. 

It  is  the  contention  of  the  appellant  that  the  cause 
being  one  in  equity  the  case  should  be  reversed  for 
want  of  findings,  or  for  the  failure  of  the  court  to  find 
upon  the  evidence  adduced  in  support  of  its  affirmative 
defense,  be  it  true  or  false.  (Warren  v.  Qmll,  9  Nev. 
259.)  I  am  impressed  that  this  defense  was  framed 
and  directed  to  meet  the  issue  of  damages.  It  was  cer- 
tainly no  defense  to  respondents'  right  to  an  injunction. 
If  the  understanding  between  the  parties,  at  the  time 
of  the  purchase  of  the  Barney  tract  in  1904,  be  con- 
sidered as  a  contract  binding  respondents  for  all  time 
because  of  the  situation  of  the  land  to  receive  such 
amount  of  water  as  appellant  could  furnish,  it  was 
without  consideration.  The  verdict  of  the  jury  and  the 
court's  adoption  thereof  was  a  sufficient  finding  against 
the  appellant  upon  this  issue,  and  it  was  not  prejudiced 
by  the  court's  failure  or  refusal  to  make  a  special  find- 
ing. Furthermore,  the  case  was  tried  by  a  jury.  (Rev. 
Laws,  5345.) 

I  concur  in  the  view  taken  by  my  associate  that  the 
record  fails  to  show  a  clear,  legal  right  in  the  respon- 
dents to  the  use  of  the  full  quantity  of  145  inches  of 
water  flowing  in  the  canal  at  the  periods  named  in  the 
complaint,  but  I  am  satisfied  that  the  record  does  show 
the  respondents  to  be  entitled  to  the  flow  of  125  inches 
of  water.  But  being  entitled  to  an  injunction  establish- 
ing a  right  to  the  use  of  125  inches  of  water,  it  does  not 
necessarily  follow  that  they  are  entitled,  as  a  matter  of 
law,  to  damages  for  past  injuries.  It  is  obvious  from 
the  testimony  of  A.  G.  Pincolini,  a  witness  for  respon- 
dents, and  from  the  testimony  of  A.  Pincolini,  one  of 
the  respondents,  that  the  origin  or  source  of  their 
damage  was  attributed  to  the  breach  or  nonperform- 
ance of  the  appellant's  agreement  or  promise  to  supply 
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respondents  with  145  inches  of  water,  and  not  the 
breach  of  a  duty  imposed  by  law.  The  cause  of  action 
being  for  breach  of  contract,  and  the  trial  being  in 
form  tort  for  appellant's  failure  to  perform  s  duty 
imposed  by  law,  such  error,  though  unas3igned,  requires 
reversal  of  the  judgment.  (Galveston  U.  &  S.  A.  Ry. 
Co.  V.  Hennigan,  76  S.  W.  452.)  But  I  do  not  reverse 
the  judgment  upon  this  ground,  for  the  reason  that  it 
appears  from  the  instructions  given  the  jury  at  the 
request  of  respondents,  that  the  trial  court  took  the 
view  that  the  action  was  a  breach  of  a  public  duty,  a 
duly  imposed  by  law,  though  involving  in  this  breach 
a  breach  of  contract  also.  (Central  R.  &  B.  Co.  v. 
Roberts,  18  S.  E.  315.)  But  it  appears  that  the  court 
was  called  upon  to  deal  with  another  state  of  facts 
before  it  could  instruct  that  the  appellant  was  liable 
for  such  damages  as  were  the  natural  consequence  of 
appellant's  failure  or  denial  to  deliver  the  water.  There 
was  much  evidence  adduced  which  clearly  tended  to 
show  that  respondents,  by  their  acts  and  conduct, 
waived  the  duty  imposed  by  law  upon  the  appellant  to 
supply  the  specified  amount  of  water.  This  court  in 
the  case  of  Prosole  against  the  appellant  company  (37 
Nev.  154)  declared  that  it  was  the  duty  of  the  diverting 
corporation  in  cases  of  this  kind,  where  a  consumer  has 
established  his  right  to  the  use  of  water,  to  continue  the 
service,  provided  the  consumer  has  never  waived  his 
rights  nor  forfeited  the  same.  It  is  a  maxim  of  juris- 
prudence "that  he  who  consents  to  an  act  is  not  wronged 
by  it,"  and  certainly  one  cannot  waive  a  tort  and  sue  for 
it  in  the  same  action. 

Judge  Cooley  says : 

"Consent  is  generally  a  full  and  perfect  shield  when 
that  is  complained  of  as  a  civil  injury  which  was  con- 
sented to  *  *  *.  A  man  may  not  even  complain  of 
the  adultery  of  his  wife,  which  he  connived  at  or  assented 
to.  If  he  concurs  in  the  dishonor  of  his  bed,  the  law 
will  not  give  him  redress,  because  he  is  not  wronged." 
(Cooley  on  Torts,  3d  ed.  p.  282.) 
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When  an  action  is  tried  as  an  action  at  law,  and  so 
treated  by  the  courts  and  parties,  it  should  at  least  be 
fairly  submitted  to  the  jury  and  the  law  correctly  stated 
to  them.  This  was  not  done,  taking  into  consideration 
the  evidence  tending  to  show  that  the  respondents  by 
their  acts  and  conduct  waived  the  duty  imposed  by  law 
upon  the  appellant  to  supply  respondents  with  a  speci- 
fied amount  of  water  during  the  periods  named  in  the 
complaint. 

McCarean,  C.  J. : 

I  have  not  participated  in  the  foregoing  opinion,  nor 
in  the  consideration  of  the  case  as  it  stood  before  this 
tribunal,  for  the  reason  that  the  respondents  here  were 
at  one  time  parties  to  a  suit  involving  a  subject  some- 
what related  to  the  matter  at  bar  and  in  which  I 
appeared  as  attorney  for  the  parties.  This  matter 
being  brought  to  my  attention  by  the  learned  counsel 
for  the  appellant,  I  deemed  it  proper  to  refrain  from 
participation. 

On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 
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GEORGE  E.  Mccracken,  respondent,  v.  the 

STATE  OP  NEVADA,  Appellant. 

[107  Pac.  10011 

1.  Schools  and  School  Districts — Officeks — Compensation. 

Stata.  19]],  c.  1^3,  see.  13,  provides  tbat  claims  for  traveling 
Fxppuses  of  deputy  super  In  ten  dent  of  public  Instruction,  etc.. 
shall  he  paid  from  the  general  fund.  Stats.  1915,  c.  177,  sec. 
28,  provides  for  the  actual  traveling  and  olBce  expenses  of 
deputy  superintendent  of  public  instruction,  district  No.  3, 
fl.'iiO.  Held,  that  the  deputy  superintendent  of  public  lustruc- 
tlou  for  such  district  could  not  recover  under  the  first  net  cited 
for  traveling  expenses  incurred  during  the  year  1916 ;  such  act 
being  superseded  or  suspended  by  the  appropriation  of  the  act 
of  1915. 

2.  Schools  abd  School  DisTKic-rs  —  Officebs  —  Couprnbation  — 

Afpbopbi  ATio  N— Statutes — Suwiciency. 

ConsL  art.  4,  sec.  19,  provides:  "No  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made 
by  law."  Stats.  1915,  c.  76.  provides ;  "No  warrant  shall  be 
dron-n  on  the  treasury,  except  there  be  an  unexhausted  specific 
appropriation,  by  law,  to  meet  the  same."  Seld,  that  Stats. 
1911.  c.  Ivt-S.  sec.  13,  was  siifilcient  to  make  appropriation  for 
claims  arising  under  it.  and  that,  as  the  legislature  made  no 
appropriation  In  1917.  respondent's  deputy  superintendent  of 
public  instruction  could  recover  under  section  13  for  expenses 
for  the  year  1917. 

3.  States — Appropriatioss— Sufficiency  of  Statcte. 

No  particular  form  of  words  Is  necessary  for  the  purpose 
of  an  appropriation,  and  an  appropriation  may  be  made  in 
one  year  of  the  revenues  to  accrue  In  another  or  future  year. 

Appeial  from  the  First  Judicial  District  Court,  Ormsby 
County;  Frank  P.  Langan,  Judge. 

Suit  by  George  E.  McCracken  against  the  State.  From 
an  order  overruling  its  demurrer,  and  from  a  judgment 
for  plaintiff  for  the  amount  sued  for,  the  State  appeals. 
Jnd^fment  modified  and  affirmed. 

Geo.  B.  Thatcher,  Attorney-General,  and  Wm.  McKnight, 
Deputy  Attorney-General,  for  Appellant: 

The  demurrer  should  have  been  sustained,  because  there 
is  no  allegation  of  an  unexhausted  specific  appropriation, 
and  section  13  of  the  school  law  does  not  make  an  appro- 
priation for  the  traveling  and  office  expenses  of  deputy 
superintendents.     The  state  controller  is  forbidden  to 
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draw  any  warrant  on  the  treasury  except  there  be  an 
unexhausted  specific  appropriation  by  law  to  meet  the 
same.  (Stats.  1915,  94;  State  ex  rel.  Pyne  v.  LaGrave,  23 
Nev.  27;  State  ex  rel.  Davis  v.  Eggers,  29  Nev.  469,  486. ) 

There  is  avast  difference  between  having  money  in  the 
general  fund,  or  in  any  other  fund,  and  having  an  unex- 
hausted specific  appropriation.  "Fund"  and  "appropria- 
tion" are  not  synonymous  terms;  a  distinction  is  of 
necessity  made  between  them  in  the  statutes.  (Stats. 
1915,  95;  MaratiaU  v.  Dunn,  69  Cal.  223.) 

However,  it  seems  unnecessary  to  rely  entirely  upon 
this  point,  or  upon  the  fact  that  no  allegation  is  made,  to 
indicate  that  the  claims  for  the  1916  traveling  expenses 
were  allowed  by  the  board  of  examiners  during  the  year 
1916  and  previous  to  the  time  any  unexpended  balance  in 
the  appropriation  had  reverted.  (Stats.  1916,  95;  Staie 
ex  rel.  WU.kin8  v.  HaMeck,  20  Nev.  73,  74;  State  ex  rel. 
Cvtting  v.  LaGrave,  23  Nev.  120,  126;  State  ex  rel. 
Fmvler  v.  Eggers,  33  Nev.  535,  539) ;  nor  upon  the  fact 
that  no  allegation  is  made  to  indicate  that  the  claims  in 
question  were  presented  to  the  state  controller  for  his 
allowance  {State  v.  Doron,  5  Nev,  399) ;  nor  upon  any  of 
the  many  other  objections  which  might  be  raised,  because 
of  the  fact  that  we  believe  section  13  does  not  make  an 
appropriation  for  the  payment  of  the  traveling  and  office 
expenses  of  the  deputy  superintendents. 

The  main  question  now  before  the  court  is  whether  the 
language  used  in  section  3251,  Revised  Laws,  applicable 
to  the  present  case,  is  sufficient,  in  and  by  itself,  to  con- 
stitute an  appropriation  for  the  payment  of  the  traveling 
and  office  expenses  of  the  deputy  superintendents.  In 
every  case  where  an  appropriation  is  concerned  it  is  a 
question  of  legislative  intent,  to  be  ascertained  under 
settled  rules  of  construction  from  the  language  used,  the 
context,  the  necessities  and  purposes  to  be  accomplished, 
in  the  light  of  contemporaneous  circumstances.  {Men^ee 
V.  Askew,  107  Pac,  159,  27  L.  R.  A.  n.  s.  537,  540;  Shattuck 
V.  Kincaid,  49  Pac.  758,  760.)  The  leading  rule  for  the 
construction  of  statutes  is  to  ascertain  the  intention  of' 
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the  legislature  in  enacting  the  statute;  and  the  intent, 
when  ascertained,  will  prevail  over  the  literal  sense. 
(State  V.  Ross,  20  Nev.  61.)  It  is  always  the  first  great 
object  of  the  courts  in  interpreting  statutes  to  place  such 
construction  upon  them  as  will  carry  out  the  manifest 
purpose  of  the  legislature,  and  this  has  been  done  in 
opposition  to  the  very  words  of  an  act.  (Gibson  v.  Mason, 
5  Nev.  283,  311 ;  Abel  v.  Eggers,  36  Nev.  372,  381. ) 

A.  L.  Haight  and  Mack  &  Green,  for  Respondent: 

The  general  demurrer  was  properly  overruled  by  the 
lower  court,  and  its  judgment  should  be  affirmed.  The 
only  question  involved  is  whether  or  not  section  13  of 
"An  act  concerning  public  schools,  and  repealing  certain 
acts  in  relation  thereto,"  approved  March  20, 1911  (State. 
1911,  189,  Rev,  I^aws,  3261),  made  an  appropriation  of 
moneys  to  be  used  as  traveling  expenses  of  deputy  state 
superintendents.  There  are  two  assignmente  or  speci- 
fications of  error  to  the  overruling  of  the  demurrer,  the 
first  being  that  the  court  erred  in  finding  that  section  13 
provided  an  appropriation  for  "traveling  expenses,  cost 
of  transportation,  and  cost  of  living";  and,  second,  it  is 
claimed  that  there  is  no  allegation  in  the  complaint  that 
there  was  an  unexhausted  balance  in  the  general  fund  of 
the  state. 

Inasmuch  as  the  salary  and  expenses  of  the  deputy 
school  superintendents  are  payable  from  the  "general 
fund,"  a  specific  appropriation  would  be  a  fruitless  and 
abortive  proceeding,  unless  intended  to  increase  or 
decrease  the  amounte  provided  for  these  purposes  by 
section  13;  and,  ^^n,  section  13  specifically  provides 
that  traveling  and  other  expenses  of  deputy  superin- 
tendents shall  be  payable  out  of  the  "general  fund,"  but, 
if  no  fund  were  designated,  the  section  would  be  deemed 
and  construed  as  making  an  appropriation  from  the 
"general  fund."  {State  v.  Eggers,  29  Nev.  475.) 

The  claim  that  the  complaint  does  not  allege  an 
unexhausted  fund  out  of  which  the  claim  may  be  paid 
is  without  merit.    The  court  will  presume  that  there 
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were  moneys  in  the  "general  fund"  of  the  state,  that 
being  the  fund  out  of  which  most  all,  if  not  all,  appropri- 
ations are  made.  If  there  were  no  moneys  in  the  "  general 
fund"  at  the  time  the  claim  was  presented  to  the  state 
controller  for  his  warrant,  which  was  not  a  fact,  it  con- 
stituted a  special  and  affirmative  defense,  which  has 
not  been  pleaded.  Moreover,  the  amended  complaint 
expressly  alleges  "that  there  are  sufficient  moneys  in  the 
general  fund  of  the  treasury  of  the  State  of  Nevada,  not 
otherwise  appropriated,  to  pay  the  same."  This  is  a  clear 
and  concise  allegation  of  the  existence  in  the  "general 
fund"  of  sufficient  moneys  to  pay  the  claim,  and  must  be 
held  sufficient,  at  least  on  general  demurrer.  The  com- 
plwnt  also  cleEtrly  alleges  that  the  claim  was  presented 
to  the  state  controller. 

The  real  question  to  be  determined,  and  which  the 
court  is  here  asked  by  respondent  to  decide,  is  whether 
or  not  section  13  of  the  act  of  1911  provides  an  appropri- 
ation for  the  payment  of  traveling  expenses,  cost  of 
transportation  and  cost  of  living  of  deputy  superinten- 
dents. It  is  unnecessary  to  go  to  the  decisions  of  the 
courts  of  other  states,  as  we  find  that  this  court  has  ren- 
dered the  clearest  exposition  of  the  law  involved  in  the 
case  at  bar  that  we  are  able  to  find  in  the  books.  Every 
question  required  to  be  determined  in  this  case  is  decided 
in  the  case  of  State  ex  rel.  Davis  v.  Eggers,  29  Nev,  469. 
This  case  is  certainly  the  law  of  the  state,  having  been 
decided  by  a  unanimous  court,  and  having  been  cited 
with  approval.  {State  ex  rel.  Fowler  v.  Eggers,  33  Nev. 
536;  State  ex  rel.  Norcross  v.  Eggers,  35  Nev.  250;  State 
ex  rel.  BirdzeU  v.  Jorgensen,  142  N.  W.  457. ) 

By  the  Court,  Sanders,  J. : 

George  E.  McCracken  brought  his  suit  in  the  district 
court  of  the  First  judicial  district  of  the  State  of 
Nevada,  in  and  for  the  county  of  Ormsby,  to  recover 
from  the  defendant  the  sum  of  $417.78.  His  com- 
plaint, in  substance,  avers  that  the  plaintiff  was,  and 
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ever  since  September  15,  1915,  has  been,  a  duly 
appointed,  qualified,  and  acting  deputy  superinten- 
dent of  public  instruction,  in  and  for  supervision  dis- 
trict No.  3  of  the  State  of  Nevada;  that  during  the 
year  1916,  in  his  capacity  as  said  official,  It  became 
necessary  that  he  advance,  for  and  on  account  of  the 
defendant,  certain  sums  as  traveling  expenses;  that 
the  total  amount  of  money  so  advanced  during  said 
year  was  the  sum  of  $658.85 ;  that  claims  for  advances 
so  made  during  the  said  year  on  account  of  said 
expenses,  amounting  in  all  to  the  sum  of  $373.23,  have 
been  audited  and  paid;  that  claims  for  advances  so 
made  during  the  said  year  on  account  of  said  expenses, 
amounting  to  the  sum  of  $285.62,  were  presented  to 
the  board  of  examiners,  audited  and  allowed  by  said 
board,  but  the  state  controller  refused,  and  still 
refuses,  to  draw  warrants  therefor  on  the  treasurer; 
that  plaintiff  has  not  received  payment  of  said  claims, 
or  any  part  thereof.  For  a  second  cause  of  action  the 
complaint  alleges  that  during  the  year  1917  the  plain- 
tiff advanced  for  and  on  account  of  the  defendant,  for 
his  traveling  expenses,  the  sum  of  $76.07.  For  a  third 
cause  of  action  the  complaint  alleges  that  the  plaintiff 
advanced  for  and  on  account  of  defendant,  for  his  office 
expenses  during  the  year  1917,  the  sum  of  $56.09. 

Each  cause  of  action  was  amended,  as  stipulated,  by 
the  insertion  of  this  clause : 

"That  an  appropriation  for  the  payment  of  the 
expenses  above  mentioned  was  made  by  the  legislature 
of  the  State  of  Nevada  under  and  by  virtue  of  section 
13  of  an  act  entitled  'An  act  concerning  public  schools 
and  repealing  certain  acts  relating  thereto,'  approved 
March  20,  1911,  and  that  there  are  sufficient  moneys  in 
the  genera]  fund  of  the  treasury  of  the  State  of  Nevada, 
not  otherwise  appropriated,  to  pay  the  same." 

The  defendant  interposed  a  general  demurrer  to  the 
amended  complaint,  and  for  demurrer  alleged  that  the 
said  amended  complaint  does  not  state  facts  sufficient 
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to  constitute  a  cause  of  action  against  this  defendant, 
which  was  overruled  by  the  district  court.  The  defen- 
dant declined  to  plead  further,  whereupon  a  default 
was  entered,  and  judgment  rendered  for  the  amount 
sued  for.  From  the  order  overruling  the  demurrer,  and 
from  the  judgment,  defendant  has  appealed. 

In  1911  the  legislature  enacted  a  complete  revision  of 
the  school  laws.     (Stats.  1911,  p.  189.) 

Section  13  of  the  act  (Rev.  Laws,  3251)  in  part 
provides : 

"All  claims  for  the  traveling  expenses,  including  the 
cost  of  transportation  and  the  cost  of  living,  of  each 
deputy  superintendent  of  public  instruction  while 
absent  from  their  places  of  residence,  together  with 
necessary  office  expenses,  shall  be  paid  from  the  gen- 
eral fund  of  the  state,  whenever  such  claims  shall  be 
allowed  by  the  state  board  of  examiners;  provided, 
that  not  more  than  eight  hundred  dollars  shall  be  paid 
from  the  general  fund  of  the .  state  in  settlement  of 
claims  for  such  traveling  expenses  of  any  deputy  super- 
intendent of  public  instruction  during  any  one  year, 
and  not  more  than  three  hundred  and  fifty  dollars  shall 
be  paid  from  the  general  fund  of  the  state  in  settlement 
of  claims  for  such  office  expenses  of  any  deputy  super- 
intendent of  public  instruction  for  any  one  year." 

Article  4,  section  19,  of  the  constitution  provides : 

"No  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  appropriations  made  by  law." 

This  inhibition  is  supplemented  by  section  3  of  an  act 
defining  the  duties  of  the  state  controller  (Stats.  1866, 
p.  96 ;  Stats.  1915,  p.  94) ,  which  reads  in  part  as  follows : 

"He  shall  draw  all  warrants  upon  the  treasury  for 
money,  and  each  warrant  shall  express,  in  the  body 
thereof,  the  particular  fund  out  of  which  the  same  is  to 
be  paid,  the  appropriation  under  which  the  same  is 
drawn,  and  the  nature  of  the  service  to  be  paid,  and 
no  warrant  shall  be  drawn  on  the  treasury,  except 
there  be  an  unexhausted  specific  appropriation,  by  taw, 
to  meet  the  same." 
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It  appears  that  the  legislature,  at  its  session  in  1911 
(Stats.  1911,  p.  78),  and  at  each  subsequent  session  up 
to  the  session  of  1917  (Stata.  1913,  p.  183;  Stats.  1915, 
p.  227) ,  by  what  is  styled  "general  appropriation  acts," 
reduced  the  maximum  sum  as  stated  in  section  13  of 
the  school  law  for  the  payment  of  the  traveling  and 
office  expenses  of  deputy  superintendents  of  public 
instruction  to  $1,000  for  traveling  expenses,  and  to  $650 
for  office  expenses,  for  the  period  of  two  years — the  life 
of  each  act.    The  act  of  1915  was  an  act  entitled : 

"An  act  maldng  appropriations  for  the  support  of  the 
civil  government  of  the  State  of  Nevada  for  the  years 
1915-1916." 

Section  1  of  the  act  provided  that : 

"The  following  sums  [of  money]  are  hereby  appropri- 
ated for  the  purpose  hereinafter  expressed,  and  for  the 
support  of  the  government  of  the  State  of  Nevada  for 
the  years  1915-1916." 

Section  28  of  said  act  provided : 

"For  actual  traveling  expenses  of  deputy  superinten- 
dent of  public  instruction,  district  No.  3,  $1,000.00." 

"For  office  expenses  of  deputy  superintendent  of  pub- 
lic instruction,  district  No.  3,  $650.00." 

We  have  thus  endeavored  to  point  out  the  statute 
law  bearing  upon  and  involved  in  the  proper  solution 
of  the  issues  of  law  raised  by  the  demurrer. 

1.  Before  discussing  the  principal  objection  made  to 
the  complaint,  we  shall,  in  limine,  advert  to  the  first 
cause  of  action,  whereby  the  respondent  demands  judg- 
ment for  his  traveling  expenses  incurred  and  advanced 
during  the  year  1916  in  the  performance  of  his  official 
duties.  In  the  case  at  hand  we  concede  that  the  facts 
studiously  alleged  in  the  first  cause  of  action  show  a 
statutory  right  to  recover  under  section  13  of  the  gen- 
eral school  law  of  1911 ;  but  in  view  of  the  general 
appropriation  act  of  1915,  which  specifically  appropri- 
ated ijie  maximum  sum  of  $1,000  of  the  general  fund 
for  the  express  purpose  of  paying  the  respondent's 
traveling  expenses  for  the  years  1915-1916,  we  are 


by  Google 


Mccracken  v.  State 


OpinloD  of  the  Court— Sanders.  J. 


impelled  to  take  judicial  notice  that  the  facts  stated 
in  the  first  cause  of  action  are  not  true.  The  act  of 
1915  was  binding  upon  the  parties  for  the  period  of  its 
life — ^two  years.  The  expenses  for  the  year  1916  were 
incurred  under  it,  limited  by  it,  and  the  obligation  of 
the  state  to  pay  was  imposed  by  it.  Just  why  respon- 
dent sought  to  recover  under  section  13  of  the  school 
law,  which  was  manifestly  superseded  or  suspended  by 
the  appropriation  act  of  1915,  does  not  appear  upon 
the  face  of  the  complaint.  With  nothing  before  us  to 
support  the  facts  alleged,  other  than  the  construction 
placed  upon  the  statute  by  the  pleader,  we  are  impelled 
to  hold  that  the  first  cause  of  action  does  not  state 
facts  sufficient  to  entitle  the  respondent  to  the  relief 
demanded. 

2.  An  entirely  different  question  is  presented  by  the 
respondent's  second  and  third  causes  of  action.  This 
leads  to  a  discussion  of  appellant's  principal  objection 
to  the  insufficiency  of  the  facts  stated  in  the  complaint 
to  constitute  a  cause  of  action.  It  is  the  contention  of 
appellant  that  section  13  of  the  general  school  law  of 
1911  makes  no  appropriation  for  the  payment  of  claims 
arising  under  it.  We  are  not  without  judicial  definition 
by  our  own  court  of  what  constitutes  an  appropriation 
in  the  sense  of  our  constitution.  The  cases  of  State  ex 
rel.  Abel  v.  Eggers,  36  Nev.  372,  136  Pac.  100,  State  ex 
rel.  Davis  v.  Eggers,  29  Nev.  469,  91  Pac.  819,  16  L.  R. 
A.  n.  s.  630,  and  State  v.  La  Grave,  23  Nev.  25,  41  Pac. 
1075,  62  Am.  St.  Rep,  764,  embrace  a  full  and  close  dis- 
cussion of  the  meaning  of  such  an  appropriation.  We 
are  impressed  that  the  section  in  question  was  so  framed 
as  to  conform  to  the  definition  of  an  appropriation,  as 
declared  by  these  cases.  It  specifically  fixes  the  maxi- 
mum amount  set  apart  from  the  general  fund  for  the 
payment  of  claims  arising  under  it;  it  names  the  per- 
son; it  designates  the  time;  it  specifies  the  fund,  and 
prescribes  the  condition  upon  which  warrants  shall  be 
drawn  for  the  payment  of  said  claims.  We  are  of  the 
opinion  that  the  section,  ex  propria  vigore,  makes  an 
appropriation,    and    no    further    legislative    act    was 
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required  to  give  it  force.  The  fact  that  the  legislature, 
at  the  same  session  and  at  subsequent  sessions,  by 
general  appropriation  acts,  fixed  and  set  apart  a  lesser 
maximum  sum  from  which  to  pay  the  traveling  and 
office  expenses  of  respondent,  does  not  show  or  indicate 
that  the  legislature  construed  section  13  of  the  school 
law  to  be  merely  a  limitation  upon  it  and  succeeding 
legislatures  above  which  an  appropriation  could  not  be 
made  for  the  purposes  named.  Such  would  be  to  con- 
strue the  act  as  being  an  organic  law,  not  subject  to 
repeal,  amendment,  or  suspension  by  the  same  or  any 
other  legislature.  The  appropriation  made  by  the  gen- 
eral law  is  no  more  indefinite  and  uncertain  than  the 
appropriation  made  by  general  appropriation  acts, 
which  are  conceded  to  be  valid.  The  amount  appro- 
priated in  one  is  no  more  specific  than  in  the  other. 
The  exact  amount  of  the  expenses  could  not  be  ascer- 
tained or  fixed  by  the  legislature  under  either  before 
they  were  incurred. 

3.  No  particular  form  of  words  is  necessary  for  the 
purpose  of  an  appropriation,  if  the  intention  to  appro- 
priate is  manifest.  (State  v.  La  Grave,  supra.)  This 
case  quotes  with  approval  this  language: 

"And  such  an  appropriation  may  be  prospective ;  that 
is,  it  may  be  made  in  one  year,  of  the  revenues  to  accrue 
in  another  or  future  years,  the  law  being  so  framed  as 
to  address  itself  to  such  future  revenues."  (Riatine  v. 
State,  20  Ind.  389.) 

And  in  the  case  of  State  ex  rel.  Davis  v.  Eggers,  supra, 
the  court  quotes  with  approval  this  language : 

"It  may  also  be  a  continuing  or  fixed  appropriation, 
as  well  as  one  for  a  temporary  purpose,  or  a  limited 
period.  The  use  of  technical  words  in  a  statute  mak- 
ing an  appropriation  is  not  necessary.  There  may  be 
an  appropriation  of  public  moneys  to  a  given  pur- 
pose without  in  any  manner  designating  the  act  as  an 
appropriation."  (Campbell  v.  Board,  115  Ind.  594,  18 
N.  E.  33.) 

It  is  true  the  legislative  branch  of  our  state  govern- 
ment has  adopted  the  policy  of  making  specific  appro- 
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priationa  for  carrying  on  the  civil  government  by  what 
is  known  as  a  general  appropriation  bill.  These  bills 
have  by  long  usage  come  to  be  regarded  by  fiscal  officers 
as  speaking  the  will  of  the  legislature,  and  therefore 
controlling  upon  them  in  the  performance  of  their 
duties.  But  it  appears  the  legislature  of  1917  made  no 
appropriation  for  the  payment  of  respondent's  traveling 
and  office  expenses  during  the  years  1917-1918.  From, 
this  failure  or  omission  it  is  contended  by  the  appellant 
that  it  was  the  intention  of  the  legislature  to  repeal  or 
suspend  the  appropriation  made  for  these  purposes  by 
the  general  school  law  of  1911.  This  court  has  ruled 
adversely  to  this  contention  in  the  case  of  State  ex  rel. 
Abel  V.  Eggers,  supra.  The  constitution  does  not  pro- 
vide that  the  public  funds  shall  be  annually  applied 
under  the  direction  of  the  legislature  through  general 
appropriation  acts.  Nor  is  it  necessary  that  all  expendi- 
tures for  the  carrying  on  of  the  civil  government  be 
authorized  by  such  acts.  (State  ex  rel.  Davis  v.  Eggers, 
supra.)  Section  13  of  the  general  school  law  now  stands 
alone,  unaffected  by  any  appropriation  bill  or  act,  and 
as  we  are  of  the  opinion  that  it  constitutes  an  appropri- 
ation in  the  sense  of  our  constitution  for  the  payment 
of  the  traveling  and  office  expenses  of  the  respwndent, 
we  conclude  that  the  respondent  is  entitled  to  judg- 
ment for  the  amount  of  said  expenses  sued  for  in  his 
second  and  third  causes  of  action.  But  as  we  are  of 
the  opinion,  as  hereinabove  stated,  that  the  facts  alleged 
in  respondent's  first  cause  of  action  are  not  true,  the 
judgment  appealed  from  will  be  modified,  by  reducing 
the  same  to  the  sum  of  $132.16,  and,  as  so  modified,  the 
judgment  is  affirmed. 
It  is  so  ordered. 

McCabran,  C.  J.,  dissenting: 

I  dissent. 

Respondent  in  this  case,  plaintiff  in  the  court  below, 
instituted  the  action  for  the  recovery  of  $417.87,  alleg- 
ing the  same  to  have  been  advanced  by  him  pursuant 


by  Google 


Mccracken  v.  State 


McCarrao.  C.  J„  dlssoitlng 


to  his  office  as  deputy  superintendent  of  public  instruc- 
tion for  the  Third  supervision  district  and  in  the  course 
of  his  duties. 

Respondent  sets  up  three  causes  of  action,  the  first  of 
which  involves  money  alleged  to  have  been  advanced 
during  the  year  1916,  and  the  second  and  third  involve 
money  advanced  during  the  year  1917.  Each  cause  of 
action  rests  upon  the  claim  of  an  appropriation  made 
by  section  13  of  the  school  law  (Rev.  Laws,  3251), 
which  is  as  follows : 

"The  compensation  of  each  deputy  superintendent  of 
public  instruction  is  hereby  fixed  at  two  thousand  dol- 
lars per  annum,  and  shall  be  paid  out  of  the  general 
fund  of  the  state  as  the  salaries  of  other  state  officers 
are  paid.  All  claims  for  the  traveling  expenses,  includ- 
ing the  cost  of  transportation  and  cost  of  living,  of 
each  deputy  superintendent  of  public  instruction  while 
absent  from  their  places  of  residence,  together  with 
necessary  office  expenses,  shall  be  paid  from  the  general 
fund  of  the  state,  whenever  such  claim  shall  be  allowed 
by  the  state  board  of  examiners ;  provided,  that  not  more 
than  eight  hundred  dollars  shall  be  paid  from  the  gen- 
eral fund  of  the  state  in  settlement  of  claims  for  such 
traveling  expenses  of  any  deputy  superintendent  of 
public  instruction  during  any  one  year,  and  not  more 
than  three  hundred  and  fifty  dollars  shall  i>e  paid  from 
the  general  fund  of  the  state  in  settlement  of  claims 
for  such  office  expenses  of  any  deputy  superintendent 
of  public  instruction  for  any  one  year," 

I  shall  deal  with  these'  causes  of  action  separately, 
inasmuch  as  that  which  in  my  judgment  may  apply  to 
the  first  cause  of  action  is  somewhat  different  to  the 
application  of  law  which  may  be  made  to  the  second 
and  third.  The  amended  complaint  establishing  the 
first  cause  of  action  alleges : 

"That  an  appropriation  for  the  payment  of  the 
expenses  above  mentioned  was  made  by  the  legislature 
of  the  State  of  Nevada  under  and  by  virtue  of  section 
13  of  an  act  entitled  'An  act  concerning  public  schools, 
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and  repealing  certain  acts  relating  thereto,'  approved 
March  20,  1911,  and  that  there  are  sufficient  moneys 
in  the  general  fund  of  the  treasury  of  the  State  of 
Nevada,  not  otherwise  appropriated,  to  pay  the  same." 

The  contention  of  respondent  here,  as  in  the  court 
below,  is  that  the  proviso  found  in  section  13  in  itself 
constitutes  an  appropriation.  It  will  be  noted  that  the 
proviso  is  as  follows: 

"Provided,  that  not  more  than  eight  hundred  dollars 
shall  be  paid  from  the  general  fund  of  the  state  in  set- 
tlement of  claims  for  such  traveling  expenses  of  any 
deputy  superintendent  of  public  instruction  during  any 
one  year,  and  not  more  than  three  hundred  and  fifty 
dollars  shall  be  paid  from  the  general  fund  of  the  state 
in  settlement  of  claims  for  such  office  expenses  of  any 
deputy  superintendent  of  public  instruction  for  any  one 
year." 

Respondent  here  relies  upon  the  former  decisions  of 
this  court  to  support  his  position,  and  claims  that  the 
language  of  this  proviso  in  itself  constitutes  an  appro- 
priation. (State  V.  La  Grave,  23  Nev.  25,  41  Pac.  1075, 
62  Am.  St.  Rep.  764 ;  State  ex  ret  Davis  v.  Eggere,  29 
Nev.  469,  91  Pac.  819,  16  L.  R.  A.  n.  s.  630.)  I  may  say 
here,  parenthetically,  that  the  position  which  I  shall 
take  as  to  the  second  and  third  causes  of  action  might 
be  taken  with  reference  to  the  first  cause  of  action,  and 
thereby  settle  the  entire  question ;  but,  as  I  have  already 
stated,  a  somewhat  different  consideration  may  be  given 
to  the  first  cause  of  action,  _  in  view  of  legislation  to 
which  I  shall  refer. 

Appellant,  having  challenged  the  complaint  on  the 
ground  of  insufficiency  of  the  facts  to  constitute  a 
cause  of  action,  appealed  from  the  order  overruling 
the  demurrer.  It  is  contended  that  the  demurrer  con- 
stituted an  admission  of  the  truth  of  the  facts  set  forth 
in  the  complaint,  and  that  the  court  cannot  go  beyond 
the  complaint  to  determine  as  to  whether  or  not  the 
facts  alleged  constitute  a  cause  of  action.  As  a  general 
rule,  the  submission  of  a  case  on  general  demurrer 


by  Google 


ort.i!>i7]  McCracken  V.  State  61 

McCarran,  C.  J.,  diaaenting 

means  that  the  facts  stated  in  the  pleadings  are  taken 
as  true.  In  other  words,  a  ^neral  demurrer  as  such 
admits  the  truth  of  the  facts  alleged  in  the  pleading. 
This  ^neral  rule  has  its  well-established  exceptions, 
two  of  which  are  directly  applicable  to  the  matter  here 
presented: 

First — Those  facts  stated  in  the  pleading  which  are 
necessary  to  allege  are  admitted  by  demurrer;  hence, 
facts  of  which  the  court  will  take  judicial  notice,  not 
being  necessary  allegations  in  a  pleading,  are  not 
admitted  by  demurrer.  An  allegation  in  a  pleading  is 
not  admitted  by  demurrer,  if  it  is  contrary  to  the  facts 
of  which  judicial  notice  is  taken.  {French  v.  Senate, 
146  Cal.  604,  80  Pac.  1031,  69  L.  R.  A.  556,  2  Ann.  Cas. 
756;  Goelet  v.  Cowdrey,  1  Duer,  N.  Y.  132;  People  v. 
Mahaney,  13  Mich.  481.) 

Second — The  truth  of  an  allegation  setting  forth  a 
legal  conclusion  is  not  admitted  by  demurrer.  (First 
Nat.  Bank  of  Albuquerque  v,  Lewinson,  12  N.  M.  147, 
76  Pac.  288;  Sutherland  on  Code  Pleading,  vol.  1,  c. 
10,  et  seq.) 

Here  in  the  averments  of  this  amended  complaint  is 
an  allegation  of  a  legal  conclusion.  If,  as  is  contended, 
this  court  were  bound  to  accept  this  as  a  fact  admitted, 
it  would  mean  that  the  court  was  precluded  from  the 
investigation  of  other  statutes  bearing  upon  the  same 
subject  or  the  observation  of  other  acts  of  coordinate 
branches  of  our  state  government  directly  affecting  the 
legislative  act  here  asserted  as  a  fact.  I  deem  it  scarcely 
necessary  to  add  citation  to  a  rule  of  almost  universal 
acceptation,  that  the  courts  of  a  state  will  take  judicial 
notice  of  the  statute  of  that  jurisdiction.  (Schwerdtle 
v.  Placer  County,  108  Cal.  589,  41  Pac.  448;  Bowen  v. 
Missouri  Pacific  Ry.  Co.,  118  Mo.  541,  24  S.  W.  436 
Holdridge  v.  Farmers  &  Mechanics  Bank,  16  Mich.  66 
In  Re  Division  of  Howard  County,  15  Kan.  194 ;  Madison 
Co.  Comm.  v.  Burford,  93  Ind.  383 ;  Lackey  v,  Richmond 
&  L.  Turnpike  Road  Co.,  17  B.  Mon.  43 ;  Pritchard  v. 
Woodruff,  36  Ark.  196;  Williams  v.  State,  37  Ark  463.) 


by  Google 


McCracken  v.  State 


McCarran.  C.  J.,  dlBsentlng 


Courts  are  charged  with  knowledge  of  whatever  is 
established  by  law.  (MvUan  v.  State,  114  Cal.  581,  46 
Pac.  670,  34  L.  R.  A.  262.)  In  many  states  statutes  are 
found  expressly  designating  the  subjects  of  which  courts 
will  take  judicial  notice.  However  this  may  be,  the 
principle  had  its  inception  in  the  very  early  stages  of 
the  common  law,  and  indeed  is  traceable  in  the  civil  law. 
The  principle  had  its  inception  in  the  idea  that  the 
administration  of  justice  was  carried  on  by  the  sov- 
ereign, and  that  which  was  within  the  knowledge  of  the 
sovereign  should  be  and  was  presumed  to  be  within  the 
knowledge  of  the  court.  The  more  modem  idea  is 
expressed  in  the  language  of  Mr.  Greenleaf  when  he 
says: 

"Courts  will  generally  take  notice  of  whatever  ought 
to  be  generally  known  within  the  limits  of  their  jurisdic- 
tion."   (1  Greenleaf  on  E)vidence,  sec.  6.) 

Again,  that  author  says : 

"Courts  will  also  judicially  recognize  the  political 
constitution  or  frame  of  their  own  government;  its 
essential  political  agents  or  public  officers,  sharing  in 
its  regular  administration ;  and  its  essential  and  regular 
political  operations,  powers,  and  action." 

Judicial  notice  may  be  taken  by  courts  of  the  accession 
of  the  chief  executive  of  the  nation  or  state;  under 
what  authority  he  acts ;  also,  the  convening  and  sitting 
of  the  legislative  body  {MUls  v.  Green,  159  U.  S.  651, 
16  Sup.  Ct.  132,  40  L.  Ed.  293)  and  its  established  and 
usual  course  of  proceeding  (Greenleaf  on  Evidence,  vol. 
1,  sec.  6).  The  doings  of  the  executive  and  legislative 
branches  of  our  government  are  matters  of  which 
judicial  knowledge  is  presumed.  {Prince  v.  SkiUin,  71 
Me.  361,  36  Am.  Rep.  325;  United  States  v.  Turner,  11 
How.  663,  13  L.  Ed.  857.)  Legislative  acts  and  official 
proceedings  are  matters  of  which  the  courts  may  and 
should  take  judicial  cognizance.  (City  of  Topeka  v. 
Tuttle,  5  Kan.  311;  Southern  Cotton  Press  &  Mfg.  Co. 
v.  Bradley,  52  Tex.  587 ;  French  v.  Senate,  146  Cal.  604, 
80  Pac.  1031,  69  L.  R.  A.  556,  2  Ann.  Cas.  756.) 
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Under  the  rule  frenerally  accepted  as  governing  mat^ 
ters  of  which  courts  will  take  judicial  notice  under  the 
rules  of  pleading  applicable  thereto,  I  hold  that  it  is  our 
duty  to  take  cognizance  of  other  statutes  and  legislative 
acts  bearing  directly  upon  the  statute  (section  13, 
School  Law;  Rev.  Laws,  3251),  and  the  subject-matter 
thereof,  upon  which  respondent  here  relies.  Hence  we 
may  and  should  refer  to  the  specific  appropriation  acta 
of  the  legislature  of  1911  and  subsequent  legislatures, 
and  also  to  the  action  of  the  legislature  of  1917,  as 
officially  recorded  in  the  legislative  journals.  The 
power  to  create  offices  other  than  those  created  by  our 
constitution  is  in  the  legislature.  That  body  has  the 
power  to  fix  and  regulate  the  emoluments  or  compensa- 
tion of  each  office  so  created,  as  well  as  to  prescribe  a 
limitation  to  the  expense  of  such  ofilce  chargeable  to 
the  state. 

Referring,  now,  specifically  to  the  first  cause  of  action 
here  alleged,  and  which  looks  to  the  expenditures  of 
the  office  of  the  deputy  superintendent  of  the  Third 
supervision  district  for  the  years  1915  and  1916,  let  us 
concede  for  the  time  that  section  13  of  the  school  law 
(Rev.  Laws,  3251)  was,  as  contended,  an  appropriation 
sufficient  for  the  purposes  of  this  case.  The  very 
language  of  the  proviso  incorporated  in  the  section  con- 
veys a  sense  of  uncertainty ;  the  phrase  "not  more 
than"  is  a  comparative,  which,  when  used  as  here,  con- 
veys the  sense  of  an  aggregate  undefined,  but  within 
the  limits  fixed  by  the  maximum  named.  The  legisla- 
ture of  1911  enacted  the  general  school  law,  of  which 
section  13  is  a  part.  In  the  general  appropriation  act 
of  1911  the  legislature  appropriated  for  the  traveling 
expenses  of  the  Third  supervision  district  for  the  years 
1911  and  1912  the  sum  of  |1,000.  (Stats.  1911,  p.  80.) 
The  legislature  of  1913  (Stats.  1913,  p.  186)  made  a 
similar  specific  appropriation  for  the  traveling  expenses 
connected  with  that  office;  and  the  legislature  of  1915 
(Stats.  1915,  p.  234)  did  the  same. 

The  legislative  body,  having  created  in  1911  the  office 
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of  deputy  superintendent  of  public  instruction  for  the 
several  supervision  districts,  had  the  right  to  limit  the 
expense  of  such  office  chargeable  to  the  state.  Being 
an  appointive  office,  it  was  within  the  power  of  the  legis- 
lature to  limit,  fix,  or  prohibit  the  expenses  chargeable 
to  the  state.  If  the  aggregate  of  the  expenses  charge- 
able to  the  state  were  by  the  act  which  created  the 
office  left  uncertain,  it  was  within  the  power  of  the 
legislature  to  define  this,  thus  to  make  it  certain.  To 
accomplish  this  certainty,  to  make  the  amount  definite, 
no  more  direct  way  could  have  been  pursued  by  the 
legislative  branch  than  to  specifically  appropriate  a 
given  and  definite  sum  equal  to  or  less  than  the  maxi- 
mum named  in  the  original  act.  If  the  proviso  of  sec- 
tion 13  of  the  school  law  stood  alone,  unaffected  by 
subsequent  legislation,  some  support  might  be  found 
for  the  assumption  that  it  was  the  legislative  intent 
that  it  should  constitute  an  appropriation  to  the  extent 
of  the  maximum  named ;  but  when  the  very  legislature 
that  created  the  office  of  deputy  superintendent  and 
enacted  the  provisions  of  section  13  later  by  s[»ecific 
appropriation  fixed  the  amount  that  should  be  paid  by 
the  state  for  expenses  for  the  years  1911  and  1912,  this 
was  final,  positive,  definite ;  and  the  same  applies  to  the 
specific  appropriation  of  1913  and  1915.  This  was  the 
appropriation  intended  by  the  legislative  body  to  be  the 
full  amount  of  the  traveling  expenses  of  the  office 
chargeable  to  the  state. 

Was  this  appropriation  of  $1,000,  made  by  the  legis- 
lature of  1916  for  the  traveling  expenses  of  the  deputy 
superintendent  of  the  Third  supervision  district  for  the 
years  1915  and  1916,  exhausted  when  the  claims  of  the 
respondent  constituting  the  first  cause  of  action  were 
presented  to  the  state  controller?  Our  law  requires  that 
the  state  controller  shall  publish  an  annual  report  (Rev. 
Laws,  4156),  and  specifically  prescribes  what  shall  be 
set  out  in  that  report  (Stats.  1915,  p.  94).  The  annual 
report  of  the  state  controller  for  the  year  1915  (page  25) 
shows  that  out  of  the  $1,000  appropriated  by  the  legis- 
lature of  that  year  for  the  traveling  expenses  of  the 
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deputy  for  the  Third  supervision  district,  $625.77  had 
been  expended,  and  there  remained  $373.23  in  the 
appropriation.  The  controller's  report  for  the  year  1916 
shows  that  the  entire  appropriation  had  been  expended. 
(Annual  Report  of  State  Controller  for  1916,  page  25.) 
This,  too,  is  admitted  by  respondent's  pleadings.  The 
appropriation  was  exhausted  when  the  claims  which 
constitute  the  basis  for  respondent's  first  cause  of  action 
were  presented  to  the  state  controller.  My  view  of  the 
law  as  to  the  traveling  expenses  sued  for  applies  also 
to  the  items  claimed  fbr  ofiice  expenses.  The  state  has 
discharged  its  obligation  to  respondent.  The  specific 
appropriation  having  been  exhausted,  the  state  con- 
troller could  not  honor  the  claims  of  respondent. 

The  second  and  third  causes  of  action  in  this  case 
are  based  on  claims  for  traveling  expenses  and  office 
expenses  for  the  year  1917.  The  legislature  made  no 
appropriation  in  the  general  appropriation  act  of  the 
year  1917  for  the  traveling  or  office  expenses  of  the 
deputy  superintendents  of  public  instruction.  The  con- 
tention of  respondent  as  to  his  second  and  third  causes 
of  action  rests  on  his  position  that  the  proviso  in  sec- 
tion 13  of  the  school  law  of  1911  was  of  itself  an  appro- 
priation to  the  extent  of  $800  per  annum  for  traveling 
expenses  and  $350  per  annum  for  office  expenses. 

Did  the  legislature  of  1911  intend  this  section  of  the 
school  law  to  be  an  appropriation  ?  The  most  that  can 
be  said  as  to  the  specific  language  of  the  section  is  that 
it  named  the  fund  out  of  which  the  traveling  expenses 
and  office  expenses  should  be  diverted,  and  named  the 
maximum  of  that  expense  chargeable  against  the  state 
for  any  one  year.  As  I  have  already  stated  in  my  con- 
sideration of  the  first  cause  of  action,  the  legislature, 
having  created  this  office,  had  the  power  to  limit  the 
traveling  expenses  of  the  officer  which  might  be  charge- 
able against  the  state.  Having  the  power  to  limit — and 
in  my  judgment  the  language  of  section  13  conveys  no 
other  idea  than  that  the  legislative  intent  was  that 
that  body  alone  should  specify  the  amount — it  follows 
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as  a  matter  of  course,  and  will,  I  apprehend,  not  be 
gainsaid,  that  it  had  the  power  to  eliminate. 

In  determining  as  to  whether  this  was  an  appropria- 
tion, we  must  look  to  the  legislative  intent,  if  such 
intent  can  be  ascertained.  The  legislature  that  enacted 
section  13  of  the  general  school  law  did  not  itself  regard' 
this  section  as  constituting  an  appropriation,  because 
in  that  very  session  (Stats.  1911,  p.  80)  it  made  a 
specific  appropriation  of  &  sum  different  from  that 
named  in  section  13.  Each  succeeding  legislature  has 
made  a  specific  appropriation  for  this  purpose.  (Stats. 
1913,  p.  186 ;  Stats.  1916,  p.  234.) 

Courts  in  construing  statutes  may  take  into  considera- 
tion the  construction  placed  upon  a  particular  statute 
by  the  legislature  that  enacted  the  same,  if  such  be 
ascertainable;  and  in  cases  of  this  character  the  gen- 
eral appropriation  act  may  be  considered  in  connection 
with  the  section  in  question  (Converse  v.  United  States, 
21  How.  [62  U.  S.]  463,  16  L.  Ed.  192),  and  continued 
construction  and  application  by  those  in  authority  or  by 
those  officially  affected  should  not  be  overlooked.  The 
respondent  here,  as  well  as  those  other  officers  of  our 
school  system,  have  made  manifest  their  construction  of 
this  section  of  the  school  law.  In  each  instance  the 
specific  appropriation  made  by  the  legislature  in  the 
general  appropriation  bill,  and  not  section  13  of  the 
school  law,  was  relied  upon. 

The  legislature  of  1915  specifically  appropriated 
$1,000  for  traveling  expenses  for  the  deputy  for  the 
Third  supervision  district.  This  sum  had  been 
exhausted.  (Annual  Reports  of  the  State  Controller. 
supra.)  We  observe  that  a  relief  bill  (Senate  Bill  No. 
50)  was  introduced  (Senate  Journal  1917,  page  83),  by 
which  it  was  proposed  to  have  the  legislature  appro- 
priate by  way  of  relief  to  respondent  the  exact  sum 
which  constitutes  the  basis  of  respondent's  first  cause 
of  action  here.  This  the  legislature  refused  to  do. 
(Senate  Journal  1917,  page  153.)  The  courts  are  here 
asked  by  this  proceeding  to  do  that  which  the  legislature 
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refused.  Moreover,  we  are  asked  to  now  construe  the 
provision  of  section  13  of  the  school  law  to  be  an  appro- 
priation in  itself,  when  for  years,  and  in  each  suceeeding 
session  of  our  legislature  since  the  passage  of  the  act, 
that  body  has  made  specific  appropriation.  Moreover, 
the  respondent  here  in  his  official  capacity  has  been 
ffovemed  by  the  specific  appropriation  rather  than  by 
section  13  of  the  school  law. 

Legislative  construction,  or  the  application  or  con- 
struction placed  upon  a  statute  by  administrative 
officers,  is  not  binding  upon  a  court.  The  power  is 
vested  in  the  judicial  branch  of  the  government  to 
finally  construe  statutes;  but  in  construing  and  inter- 
preting statutes  the  motive  of  the  lawmaking  body  may 
be  looked  for  and  ascertained  in  contemporaneous  his- 
tory and  in  contemporaneous  and  subsequent  legislation 
upon  cogent  matters.  (Steamboat  Co.  v.  Farmers  Co., 
18  N.  J.  Eq.  13 ;  State  ex  rel.  New  Orleans  Pacific  R.  Co. 
V.  NichoUs  et  al.,  30  La.  Ann.  980;  Edger  v.  Randolph 
Co.  Comm.,  70  Ind.  331.) 

Consideration  has  always  been  given  by  courts  to  the 
construction  given  to  a  statute  by  the  officers  appointed 
to  execute  it,  where  such  officers  have  acted  under  the 
law  for  a  considerable  length  of  time.  (Union  Ins.  Co.  v. 
Hoge,  21  How.  [62  U.  S.]  36,  16  L.  Ed.  61;  Scanlan  v. 
Childs,  33  Wis.  662;  Weatbrook  v.  Miller,  56  Mich.  148, 
22  N.  W.  256.) 

Basing  my  conclusion  upon  the  foregoing  reasoning, 
it  is  my  judgment  that  the  demurrer  should  have  been 
sustained  as  to  all  causes  of  action.  The  prevailing 
opinion  seems  to  be  in  accord  with  my  views  as  to  the 
respondent's  first  cause  of  action,  and,  if  I  understand 
it  correctly,  would  reverse  the  lower  court  on  its  decision 
in  overruling  the  demurrer  as  to  this.  The  order  of 
the  prevailing  opinion  in  effect  sustains  the  general 
demurrer  as  to  the  ftrst  cause  of  action,  and  overrules 
the  same  as  to  the  second  and  third  causes.  Following 
this,  the  prevailing  opinion  and  order  assumes  to  modify 
the  judgment  on  the  appeal  brought  to  this  court  from 
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an  order  overruling  a  general  demurrer.  I  am  at  a  loss 
to  know  how,  in  view  of  the  nature  of  this  demurrer, 
this  court  can  reconcile  its  action  in  this  respect,  in  face 
of  the  universal  rule  of  pleading  which  holds  that,  when 
a  complaint  sets  up  more  than  one  cause  of  action,  a 
general  demurrer  will  not  lie,  if  any  one  of  the  causes 
is  well  pleaded,  and  in  such  case  the  demurrer,  although 
good  as  to  one  of  the  causes,  must  be  overruled.  (Palmer 
V.  Breed,  5  Ariz.  16,  43  Pac.  219;  Blakeney  v.  Ferguson, 
18  Ark.  347;  Fleming  v.  Albeck.  67  Cal.  226,  7  Pac.  659; 
Stacey  v.  Baker,  1  Scam.  [2  111.]  417 ;  Baylesa  v.  Glenn, 
72  Ind.  5 ;  Jarvis  v.  Worick,  10  Iowa,  29 ;  Missouri  Pac, 
Ry.  Co.  V.  McLiney,  32  Mo.  App.  166;  Alexajider  v. 
Tkacker,  30  Neb.  614.  46  N.  W.  825;  Hudson  v.  Wins- 
low,  35  N.  J.  Law,  445 ;  Martin  v.  Williams,  13  Johns. 
N.  Y.  264 ;  Kent  v.  Bierce,  6  Ohio,  336 ;  Spicer  v.  Gisel- 
man,  15  Ohio,  338;  Shroyer  v.  Richmond,  16  Ohio  St. 
465 ;  Ketehum  v.  State,  2  Or.  103 ;  Simpson  v.  Pratker, 
5  Or.  86 ;  Carson  v.  Cock,  50  Tex.  325 ;  Standiford  v. 
Goudy,  6  W.  Va.  364 ;  Lockwood  v.  Rogers,  2  Pin.  [Wis.] 
90;  U.  S.  V.  Girault,  11  How.  22,  13  L.  Ed.  587;  Brown 
v.  Duchesne,  2  Curt  97,  Fed.  Gas.  No.  2003 ;  Vermont  v. 
Society,  2  Paine,  545,  Fed.  Cas.  No.  16,920;  Bliss  on 
Code  Pleading;  Maxwell  on  Code  Pleading,  375; 
Phillips  on  Code  Pleading,  sec.  294;  Sutherland  on 
Code  Pleading.) 

The  question  to  be  passed  upon  here  is  the  action  of 
the  lower  court  in  overruling  a  general  demurrer  to  a 
complaint  setting  up  several  causes  of  action.  Was  the 
general  demurrer  good  as  to  all  of  these  causes  of 
action?  If  it  was,  then  we  should  reverse  the  ruling 
of  the  lower  court.  Was  any  one  of  the  causes  of  action 
good  as  against  the  general  demurrer?  If  we  determine 
this  question  in  the  affirmative,  then  we  must  sustain  the 
ruling  made  below.  But  to  hold,  as  does  the  prevailing 
opinion,  that  the  first  cause  of  action  was  defective  as 
against  the  general  demurrer  and  the  second  was  not, 
and  then  to  sustain  the  lower  court  as  to  its  order 
overruling  the  general  demurrer,  and  yet  declare  the 
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demurrer  good  as  to  the  first  cause  of  action,  and  then 
to  sustain  the  lower  court  as  to  its  order  overruling  the 
general  demurrer  and  at  the  same  time  modify  the 
money  judgment  entered  by  that  court,  by  striking  out 
the  amount  of  the  first  cause  of  action,  because  the  same 
was  subject  to  the  general  demurrer — well,  if  precedent 
is  the  parent  of  law,  surely  this  is  the  whole  family. 


[So.  2244] 

THOMAS  NELSON,  Appellant,  v.  EDWARD 
REINHART,  Respondent. 

(167Pac.e90] 

1.  Abbitbatioh  asi>  Award — ErracT  op  Stipulation  fob  Arbitra- 

The  mere  fact  that  the  partlea  agree  to  Bubmit  to  arbitration 
did  not  work  dlsoont  I  nuance  and  dlsmlsBal  of  the  caae  In  the 
abnencc  of  manifest  Intention  of  the  partlea  to  accomplish  such 
result. 

2.  Arbitratior  and  Award— Fraud — RiQHT  TO  Relief. 

In  an  action  for  monej  loaned,  where  the  parties  agreed  and 
did  submit  to  arbitration  ittipulating  for  Judgment  entry  accord- 
ing to  the  result  of  the  arbitration,  the  court  bad  jurisdiction  to 
entertain  a  motion  to  Bet  aalde  the  award  upon  allegations  tbat 
the  arbitration  was  fraudulent  and  wrongful. 
n.  Appeal  and  Error — Scope  of  Review — Discretionary  Orders. 

If  the  trial  <x>urt  passes  on  a  motion  to  racate  an  allefsed 
fraudulent  award  of  arbitrators,  the  court  of  review  will  rarely 
disturb  such  a  discretionary  order. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Action  by  Thomas  Nelson  against  Edward  Reinhart. 
From  judgment  rendered,  plaintiff  appeals.  RoTersed, 
with  directions. 

Statement  op  Facts 
Thomas  Nelson,  the  appellant  here,  commenced  the 
action  in  the  lower  court  for  the  collection  of  money 
loaned.  Respondent  answered  by  admitting  the  allega- 
tions of  plaintiff's  complaint  and  by  setting  up  a 
counterclaim  by  way  of  defense.  The  basis  of  the 
counterclaim  was  that  in  June,  1918,  the  defendant. 
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respondent  here,  at  the  apecial  instance  and  request  of 
plaintiff,  performed  services  as  a  broker  for  the  plain- 
tiflf  in  procuring  a  purchaser  for  certain  ranches  in 
Humboldt  and  adjoining  counties  in  the  State  of 
Nevada,  together  with  the  live  stock,  implements, 
buildings,  and  other  property  in  connection  with  such 
ranches ;  that  by  and  through  the  efforts  and  services 
of  the  defendant  a  purchaser  was  procured  for  such 
property ;  that  the  price  paid  by  the  purchaser  for  the 
Nelson  ranches  was  approximately  $215,000 ;  that  a 
reasonable  commission  for  the  services  of  defendant 
was  the  sum  of  $21,600 ;  that  no  part  of  such  sum  has 
been  paid  excepting  $1,000,  which  was  paid  to  defendant 
by  plaintiff  on  or  about  the  1st  day  of  September,  1913, 
as  a  part  payment  of  his  commission  as  broker.  The 
prayer  of  the  counterclaim  was  for  $18,977.50.  The 
material  matter  of  the  counterclaim  was  denied  in  the 
replication  of  plaintiff.  The  case,  being  at  issue,  was 
continued  from  time  to  time,  as  appears  from  the 
several  minute  orders  of  the  district  court,  the  last  of 
which  orders  was  made  on  March  2,  1916. 

Without  the  knowledge  of  the  court,  and  without 
recourse  to  statutory  proceedings,  the  parties  entered 
into  a  written  agreement  to  submit  the  controversy  to 
arbitration.  By  the  agreement  each  of  the  parties  was 
to  select  an  arbitrator ;  the  two  arbitrators  thus  selected 
were  to  choose  a  third.  This  board  of  arbitration  volun- 
tarily constituted  were  to  meet  and  hear  the  testimony 
as  offered  by  the  several  parties,  and  when  they  arrived 
at  an  award  they  were  to  fill  in  blank  spaces  in  the 
stipulation  which  had  already  been  signed  by  the  attor- 
neys for  the  respective  parties,  and  the  stipulation  as 
thus  completed  was  to  be  filed  with  the  clerk  of  the 
court,  pursuant  to  which  judgment  was  to  be  entered. 
This  was  carried  out.  On  March  14,  1916,  there  was 
filed  with  the  clerk  of  the  court  the  following  instru- 
ment, designated  as  a  stipulation : 

"It  is  hereby  stipulated  and  agreed  by  and  between 
plaintiff  and    defendant   in   the  above-entitled   action 
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that  the  said  Edward  Reinhart  do  have  and  recover 
from  the  said  Thomas  Nelson  judgment  in  the  sum  of 
$8,108.50,  together  with  costs  and  disbursements  in  the 
sum  of  $193,  making  total  judgment,  including  both 
damages,  costs,  and  disbursements,  in  the  sum  of 
$8,301.60;  it  is  further  stipulated  and  agreed  between 
the  said  parties  that  judgment  be  entered  in  accordance 
herewith  by  the  court  upon  application  of  either  party 
without  notice  to  the  other  party. 

"Dated  this  14th  day  of  March,  A.  D.  1916.  Callahan 
&  Brandon,  Attorneys  for  PlaintiflF.  Salter  &  Robins  and 
L.  G.  Campbell,  Attorneys  for  Defendant." 

On  March  15,  the  following  day,  counsel  for  defen- 
dant, respondent  here,  requested  in  open  court  that 
judgment  be  entered  according  to  the  stipulation,  coun- 
sel for  appellant  requesting  time  in  which  to  present 
certain  facts  for  the  purpose  of  opposing  the  application 
for  judgment.  In  resisting  respondent's  motion  for 
judgment  on  the  stipulation,  appellant  assigned:  First, 
that  the  alleged  and  pretended  stipulation  for  judgment 
upon  which  the  said  motion  for  judgment  is  alleged 
and  pretended  to  be  based  is  not  in  fact  or  in  truth  a 
stipulation  for  judgment  in  any  respect;  second,  that 
the  court  had  no  jurisdiction  to  order  judgment  entered 
upon  said  alleged  pretended  stipulation,  for  the  reason 
that  the  submission  to  arbitration  mentioned  in  the 
exhibits  was  and  is  not  a  statutory  submission  to  arbitra- 
tion by  the  statutes  of  this  state,  inasmuch  as  there  was 
no  attempt  to  comply  with  the  requisites  as  set  forth  in 
the  statute  for  arbitration;  third,  that  the  stipulation 
for  judgment  and  the  amount  set  forth  therein  is  false, 
fraudulent,  wrongful,  and  illegal,  being  arrived  at  by 
an  award  made  by  certain  arbitrators,  which  award  was 
obtained  by  false,  fraudulent,  wrongful,  and  illegal  acts 
of  the  said  arbitrators ;  fourth,  that  the  arbitrators  by 
whose  award  the  sums  set  forth  in  the  stipulation  for 
judgment  were  made  were  prejudiced  against  plaintiff, 
appellant  here;  fifth,  that  said  arbitrators  exceeded 
their  power  as  such;    sixth,  that  the  authority  and 
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power  of  the  arbitrators  to  act  as  such  had  been  revoked 
by  plaintiff  prior  to  the  making  of  the  award ;  seventh, 
that  the  arbitrators  who  made  the  award  acted  with 
partiality  throughout  the  entire  course  of  the  proceed- 
ings; eighth,  that  the  arbitrators  had  agreed  to  dis- 
agree; ninth,  that  at  the  time  of  making  the  award 
only  two  of  the  arbitrators  were  present,  and  that  the 
meeting  of  said  two  arbitrators  was  secret,  without 
notice  to  or  the  consent  of  the  third  arbitrator,  and  in 
this  was  fraudulent  and  illegal ;  tenth,  that  at  the  time 
of  the  making  of  the  award  and  prior  thereto  two  of 
the  arbitrators  were  in  gross  error  as  to  the  facts 
proved  at  the  hearing. 

In  addition,  counsel  for  plaintiff  in  the  court  below 
objected  to  the  making  of  any  order  for  judgment  in 
the  proceedings  for  the  reason  that  the  court  was  with- 
out jurisdiction  to  make  such  order  inasmuch  as  the 
agreement  to  submit  to  arbitration  constituted  in  itself 
a  discontinuance  and  dismissal  of  the  case.  At  a  later 
date,  and  during  the  course  of  the  proceedings  with 
reference  to  the  entry  of  judgment,  appellant  appears 
to  have  filed  an  instrument  entitled  "Notice  of  Motion 
to  Set  Aside  and  Vacate  Pretended  Award."  This 
instrument  sets  forth  ten  different  grounds  for  the 
setting  aside  of  the  award  as  made  by  the  arbitrators 
pursuant  to  which  the  stipulation  for  judgment  was 
fUed. 

There  are  a  number  of  affidavits  in  the  record  filed 
in  support  of  the  several  charges  of  fraud  and  mis- 
conduct as  set  up  by  appellant  in  furtherance  of  his 
objection  to  the  entry  of  judgment.  An  offer  to  prove 
the  several  charges  of  fraud  and  misconduct,  as  well  as 
the  charge  of  bias  and  prejudice  with  reference  to 
the  arbitrators,  was  refused  by  the  trial  court.  The 
court  took  the  position  that  inasmuch  as  the  action  was 
one  at  law,  and  a  stipulation  had  been  filed  providing 
for  the  entry  of  judgment,  appellant  ought  not  to  be 
permitted  to  raise  the  question  as  to  the  arbitration  or 
as  to  the  award  or  its  illegality  or  as  to  fraud  surround- 
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ing  the  award  or  the  lack  of  authority  on  the  part  of 
counsel  for  plaintiff  to  sign  the  stipulation,  all  of  which 
the  court  held  to  be  properly  belonging  to  a  separate 
action  in  equity  which  might  be  instituted  by  the 
appellant  to  accomplish  the  end  sought,  namely,  the 
setting  aside  of  the  stipulation. 

CkLUahan  &  Brandon,  for  Appellant: 

The  lower  court  erred  in  entertaining  respondent's 
motion  for  judgment,  for  the  reason  that  the  court  had 
no  jurisdiction  to  entertain  the  motion  or  enter  judgment 
pursuant  thereto;  in  overruling  appellant's  objections  to 
the  motion  for  judgment,  and  in  sustaining  respondent's 
objections  to  appellant's  offers  of  proof  in  support  of  hia 
objections  to  said  motion;  in  overruling  and  denying 
appellant's  motion  to  vacate  and  set  aside  the  award  and 
stipulation  based  thereon,  and  in  sustaining  rrapondent's 
(Ejections  to  appellant's  offers  of  proof  in  support  of  said 
motion,  and  in  refusing  to  hear  or  entertain  any  testi- 
mony or  proof  of  any  kind  in  support  of  objections  to 
the  motion  for  judgment  and  the  motion  to  vacate  and 
set  aside. 

The  lower  court  was  without  jurisdiction  to  entertain, 
hear  or  determine  the  motion  for  judgment  for  the  reason 
that  the  action  pending  had  been  discontinued  by  the  sub- 
mission of  the  issues  to  arbitration,  and  for  the  further 
reason  that  said  submission  to  arbitration  was  not  a  statu- 
tory one.  (Gunter  v.  Sanchez,  1  Cal.  46;  Draghicevich  v. 
Vvlicemch.  18  Pac.  406;  Rev.  Laws,  52B5-5264;  SteeU  v. 
Steele,  1  Nev.  27;  Kreiss  v.  Hotaiing,  41  Pac.  740;  Ryan 
V.  Dougherty,  30  Cal.  218;  2  R.  C.  L.  352.) 

A  stipulation,  oral  or  written,  apparently  valid  on  its 
face,  may  be  attacked  by  motion.  (Richardaonv.  Musser, 
54  Cal.  196;  Wdak  v.  Noyea.  14  Pac  317;  Gerdtzen  v. 
CoekreU,  56  N.  W.  58;  Keens  v.  Robertson,  65  N.  W.  897.) 
The  arbitrators  exceeded  their  powers  by  acting  as  such 
after  they  had  finally  failed  to  agree.  (3  Cyc.  630.)  The 
award  having  been  made  in  the  absence  of  one  of  the 
arbitrators,  it  was  not  valid.    (2  Am.  &  Eng.  Ency.  Law, 
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2d  ed.  pp.  641-645;  3  Cyc.  651-654;  2  R.  C.  L.  388.)  The 
authority  of  the  arbitrators  had  been  revoked.  (2  Am.  & 
Eng.  Ency.  Law,  2d  ed.  pp.  594-696. ) 

L.  G.  Campbell  and  Salter  &  Robins,  for  Respondent: 

The  arbitration  waa  a  common-law  arbitration.  There 
is  provision  for  arbitration  under  the  statute.  The  fact 
that  the  statute  provides  a  method  of  arbitration  does 
not  preclude  the  parties  from  entering  into  an  agreement 
out  of  court  to  submit  the  controversy  to  arbitration, 
purely  as  a  common-law  arbitration.  {IMlie  v.  Tuttie, 
117  Pac.  896;  Ann.  Cas.  1913d,  196. )  "  Arbitration  proceed- 
ings, even  in  jurisdictions  where  the  matter  is  governed 
by  statute,  may  still  be  conducted  under  common-law 
rules,  the  only  penalty  for  failure  to  comply  with  the 
statute  l>eing  the  forfeiture  of  added  benefits  thereby 
extended."  (2  R.  C.  L.  353.) 

The  action  was  not  discontinued  by  the  agreement  to 
arbitrate.  "A  submission  to  arbitration  will  notoperate  as 
a  discontinuance  if  it  is  stipulated  therein  that  an  award 
shall  beenteredasa  judgment  of  the  court."  (3  Cyc.  605.) 
"Wherever  the  agreement  to  arbitrate  is  that  judgment 
shall  be  entered  in  a  pending  suit,  neither  the  submission 
nor  the  award  operates  as  a  discontinuance  thereof." 
(2  R.  C.  L.  360.) 

The  court  had  no  jurisdiction  to  set  aside  the  stipulation. 
The  agreement  of  arbitration  was  an  agreement  out  of 
court,  and  the  court  could  take  knowledge  of  tiie  stipula- 
tion for  judgment  only.  Fraud  and  misconduct,  even  if 
it  existed,  could  not  be  proven  under  a  motion  to  set  aside 
the  stipulation.  (2  R.  C.  L.  390;  Keys  v.  Warner,  45  Cal. 
60;  GuUd  V.  A.  T.  &  S.  F.  R.  Co.,  45  Pac.  82.)  "A  party 
injured  by  the  misconduct  of  arbitrators  may,  in  a  suit 
instituted  for  that  purpose,  procure  a  decree  setting  aside 
the  award."  {Cohn  v.  Wemme,  81  Pac.  981;  Hartford 
Fire  Ins.  Co.  v.  Bonner  Merc.  Co.,  44  Fed.  151;  Craft  v. 
Thtmjmn,  51  N.  H.  536;  Bumpasa  v.  Webb,  29  Am.  Dec. 
274;  Mvldro  v.  Norris,  2  Cal.  74.) 

"A  compromise  of  the  action  or  a  final  consent  order, 
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if  entered,  can  be  set  aside  only  in  a  fresh  action."  (36 
Cyc.  1296.) 

When  the  stipulation  was  called  to  the  attention  of  the 
court,  there  remained  nothing  to  do  except  the  mere 
ministerial  act  of  the  court  to  enter  judgment.  It  was  a 
mere  step  from  the  filing  of  the  stipulation  to  the  judg- 
ment,  and  rights  to  set  aside  the  stipulation  could,  if 
proper,  be  taken  against  the  judgment.  (People  v,  Davie, 
77  Pac.  651;  People  v.  Temple,  37  Pac.  414.) 

The  stipulation  filed  in  the  lower  court  was  a  contract 
between  the  parties,  and  could  not  be  set  aside  on  any 
less  grounds  or  for  any  less  potent  reason  than  that 
necessary  to  relieve  a  party  from  any  other  contract 
made  for  a  valuable  consideration.  (36  Cyc  1295. )  "  Rules 
applicable  to  construction  of  contracts  generally  govern 
courts  in  construing  stipulations."    (36  Cyc.  1291.) 

By  the  Court,  McCarran,  C.  J.  (after  stating  the  facts) : 
1.  As  to  the  contention  of  appellant  that  by  entering 
into  the  agreement  to  submit  the  controversy  to  arbitra- 
tion the  case  was  thereby  discontinued  and  dismissed, 
such  is  untenable  in  our  judgment.  It  is  not  to  say  that 
the  contention  of  appellant  in  this  respect  is  without 
support  in  the  way  of  authority,  but  it  would  appear  to 
us  tiiat  the  better  rule  is  that  the  intention  of  the  parties 
as  made  manifest  by  their  acts  and  conduct,  together 
with  their  intention  as  set  forth  in  their  agreement,  must 
govern  in  determining  the  question  as  to  whether  or  not 
the  case  was  to  be  discontinued  or  dismissed.  Where,  as 
here,  the  submission  provides  that  judgment  may  be 
entered  on  the  report  or  award,  such  has  been  regarded 
as  keeping  the  suit  alive  for  such  purpose.  (Ryan  v. 
Dougherty,  30  Cal.  218. )  Where,  from  the  agreement  for 
submission  or  from  the  acts  or  conduct  of  the  parties,  it 
appears  that  they  did  not  istend  that  the  cause  should 
be  discontinued,  no  discontinuance  or  dismissal  will  be 
presumed.  (Jacoby  v.  Johjtston,  IHun,  24Z.)  See,  also, 
Lawson's  Rights  and  Remedies,  sec.  3322. 
In  the  case  of  Wilkinson  v.  Prichard,  145  Iowa,  65, 123 
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N.  W.  964,  Ann.  Cas.  1912A,  1259,  this  very  question  was 
considered.  There,  as  here,  the  court  had  before  it  a 
stipulation  providing  for  the  submission  of  the  cause  to 
arbitration  while  the  case  was  pending  at  issue  in  the 
trial  court 

The  Supreme  Court  of  Iowa  said: 

"Where  such  an  agreement  has  been  entered  into,  and 
also  that  judgment  shall  be  entered  by  the  court  in  which 
the  action  is  pending,  the  only  fair  inference  is  that  the 
parties  intended  that  the  action  be  continued  for  the  filing 
of  the  award  and  the  entry  of  judgment  thereon.  True, 
there  was  no  order  or  reference,  nor  was  there  any  entry 
of  dismissal.  For  all  that  appeared  of  record  in  the  case, 
it  was  pending  up  to  the  entry  of  the  judgment  on 
the  award,  and  both  parties  so  treated  it  until  the  final 
hearing." 

Holding  to  the  effect  that  where  an  agreement  is  entered 
by  the  parties  to  a  pending  suit  directing  that  judgment 
may  be  entered  pursuant  to  arbitration  and  award,  neither 
the  submission  nor  the  award  operates  as  a  discontinuance 
of  the  suit.  (CcUlanan  v.  Port  Huron  Ry.  Co,,  61  Mich. 
15,  27  N.  W.  718;  Wilfson  v.  WiUiama,  66  Barb.  209.) 

In  the  case  of  Heame  v.  Brown,  67  Me.  156,  it  was  held 
that  submission  to  arbitration  would  not  be  treated  as  a 
discontinuance  of  a  pending  suit  where  by  necesssary 
implication  the  case  is  to  be  retained  on  the  docket  until 
the  arbitration  is  perfected  by  the  award. 

The  courts  generally  have  held  that  where  a  stipulation 
contains  a  provision  by  way  of  agreement  that  judgment 
may  be  entered  on  the  award,  it  will  be  inferred  that  the 
parties  to  the  agreement  intended  thereby  to  prevent  a 
discontinuance.  {Heame  v,  Broum,  supra;  Wilkinson  v. 
Prichard,  supra;  Monroe  Bank  v.  Widner,  11  Paige,  529, 
43  Am.  Dec.  768:  Wilson  v.  WiMiams,  supra;  Rogers  v. 
NaU,  6  Humph.  29;  McCarthy  v.  Swan,  145  Mass.  471,  14 
N.  E.635.) 

A  mere  unexecuted  agreement  to  submit  to  arbitration, 
made  during  the  pendency  of  a  suit,  has  been  held  as 
in  no  wise  operating  against  the  further  progress  of 
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the  pending  litigation.  {Wright  v.  Evans,  53  Ala.  108.) 
In  a  jurisdiction  having  a  statute  relating  to  arbitration, 
and  in  an  instance  where  the  parties  entered  into  an 
agreement  to  arbitrate,  which  agreement  did  not  conform 
to  the  statute,  it  was  held  that  the  agreement  to  arbitrate 
did  not  operate  as  a  discontinuance,  nor  did  it  divest  the 
court  of  jurisdiction.     (Cox  v.  Giddinga,  9  Tex.  44.) 

To  the  same  effect  will  be  found  the  cases  of  Net&eton 
V.  Gridley,  21  Conn.  531,  56  Am.  Dec.  378,  and  Dinsmore 
V.  Hanson,  48  N.  H.  413.  The  reasoning  in  the  case  of 
DinsjTiore  v.  Hanson,  supra^  is  especially  applicable  to 
the  question  here  presented  under  the  circumstances  of 
the  case. 

Commentators  in  viewing  the  question  here  dwelt  upon 
have  declared  that  the  majority  rule,  that  is,  the  rule 
supported  by  the  majority  of  the  decisions,  is  to  the 
effect  that  a  ground  for  the  discontinuance  of  a  pending 
suit  is  furnished  by  an  agreement  whereby  the  subject- 
matter  of  the  action  is  submitted  to  arbitration.  The 
rule  in  English  courts,  whatever  it- may  have  been  under 
the  very  early  practice,  was  reframed  at  a  later  date,  and 
we  find  it  expressed  by  a  text-writer  on  the  subject  as 
follows: 

"It  was  formerly  holden  that  a  reference  to  arbitration 
was  an  implied  stay  of  proceeding.  But,  in  the  begining 
of  Queen  Anne's  time,  a  rule  was  made  that  no  reference 
whatsoever,  of  any  cause  depending  in  the  King's  Bench, 
should  stay  the  proceedings,  unless  it  was  expressed  in 
the  rule  of  reference,  to  be  agreed,  and  all  proceedings 
in  this  court  should  be  stayed;  and  it  has  been  frequently 
decided  that  the  agreement  to  refer  all  matters  in  differ- 
ence to  arbitration  is  not  sufficient  to  oust  the  courts  of 
law  or  equity  of  their  jurisdiction.  When  a  reference  is 
pending,  and  it  has  been  agreed  that  it  shall  operate  as  a 
stay  of  proceedings,  it  may  be  made  the  subject  of  an 
application  to  the  court  for  staying  the  proceedings  until 
an  award  be  made."  (Tidd  on  Practice  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  821, ) 

As  will  be  seen  by  reference  to  the  authorities  we  have 
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cited,  a  strong  line  of  decisions,  and  indeed,  as  we  view 
it,  the  better  reason,  supports  the  rule  that  where  it  is 
expressly  declared  in  or  may  be  inferred  from  the  agree* 
ment  to  refer  that  the  parties  did  not  intend,  by  referring 
their  differences  to  arbitration,  to  effect  a  discontinuance 
or  dismissal  of  the  pending  suit,  such  reference  will  not 
be  construed  by  the  court  to  effect  a  discontinuance  or 
ouster  of  jurisdiction.  Whatever  diversity  of  opinion 
there  may  be  as  to  the  proper  rule  applicable  to  cases 
where  the  agreement  to  refer  makes  no  mention  as  to 
the  entry  of  judgment,  the  great  trend  of  opinion  will  be 
found  to  support  the  rule  that  where  the  agreement  to 
refer  contains  a  provision  to  the  effect  that  judgment 
shall  be  entered  in  the  pending  suit  pursuant  to  the  arbi- 
tration, neither  the  submission  nor  the  award  operates  as 
a  discontinuance.    (2  R.  C.  L.  360.) 

2.  The  one  central  question  here  involved,  and  the 
most  important,  inasmuch  as  it  entails  a  reversal  of  the 
order  and  judgment  of  the  lower  court,  is  the  right  and 
duty  of  that  court  to  entertain  a  motion  to  relieve  one  of 
the  parties  of  the  effect  of  a  stipulation  duly  entered  into. 
The  stipulation  was  one  which  provided  for  the  entry  of 
judgment  following  submission  to  arbitration.  The  suit 
being  one  at  law,  the  court  held  that  nothing  less  than 
an  independent  proceeding  in  equity  could  relieve  the 
appellant  of  the  effect  of  his  stipulation.  In  this  we 
must  conclude  the  court  erred. 

In  the  case  of  Adams  v.  Hartzell,  18  N.  D.  221.  119 
N.  W.  635,  it  appears  that  a  stipulation  was  entered  by 
the  parties  establishing  an  agreed  statement  of  facts. 
The  case  being  submitted  upon  this  speculation,  subse- 
quently one  of  the  parties  gave  notice  of  motion  for  an 
order  permitting  him  to  present  further  testimony  in  his 
objection.  His  motion  was  supported  by  affidavit  The 
court  overruled  objection  and  granted  the  motion.  There 
the  court  held  that  while  the  action  of  the  lower  court  was 
erroneous  in  relieving  one  party  of  the  force  and  effect 
of  the  stipulation  while  the  other  remained  bound,  it 
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declared,  nevertheless,  that  under  some  circumstances 
such  stipulation  might  be  effected  in  the  exercise  of  a 
wise  discretion  and  additional  evidence  be  received. 

In  the  case  of  Gerdtzen  v.  Cockrell,  62  Minn.  501,  55 
N.  W.  58,  it  appears  that  the  parties  had  stipulated  the 
terms  of  a  compromise  and  settlement  of  their  mutual 
claims  as  involved  in  the  action  and  authorized  judgment 
to  be  entered  in  pursuance  of  such  stipulation.  The  court 
held  that  it  was  within  the  power  of  the  trial  court  to  set 
aside  such  agreement  and  upon  a  proper  showing  place 
the  parties  in  statu  quo  upon  motion.  Replying  to  the 
contention  that  the  agreement  and  stipulation  constituted 
a  contract  and  therefore  could  not  be  set  aside  summarily 
upon  motion,  but  could  only  be  determined  by  a  proceeding 
in  equity,  the  court  said: 

"The  mere  form  of  the  instrument  sought  to  be  set 
aside  is  not,  however,  controlling.  It  was  a  step  or  pro- 
ceeding in  the  cause,  and  determined  the  form  and 
amount  of  the  judgment  and  the  final  disposition  of  the 
case.  The  effect  of  the  order  in  question  here,  as  finally 
made,  was  to  put  the  parties  in  statu  quo,  with  leave  to 
serve  the  amended  answer.  It  left  the  parties  free  to 
proceed  to  a  trial  upon  the  merits  of  the  controversy 
between  them,  but  the  proceedings  was  not  a  trial  of  the 
merits  upon  motion.  It  was  in  principle  no  different 
from  the  vacating  or  setting  aside  of  any  order  or  stipu- 
lation in  the  action  on  the  ground  of  mistake  or  other 
equitable  ground." 

In  the  case  of  Butler  v.  Chamberlaiti,  66  Neb.  174,  92 
N.  W.  154,  the  Supreme  Court  of  Nebraska  had  this  same 
question  before  it.  In  that  instance  it  involved  the  right 
of  the  trial  court  to  relieve  a  party  of  a  stipulation  of 
fact  claimed  to  have  been  made  improvidently.  The 
court,  after  a  most  lucid  reasoning,  said: 

"Therefore  it  seems  to  us  that  the  sole  question  is 
whether  there  was  an  abuse  of  discretion  on  the  part  of 
the  trial  court  We  think  there  was.  If  plaintiff's  affida- 
vit be  true — and  it  stands  uncontradicted — the  stipulation 
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stands  in  the  way  of  a  recovery  by  her  of  a  substantial 
sum,  justly  due  her,  in  her  representative  capacity.  In 
the  lisrht  of  that  affidavit,  the  stipulation  was  improvi- 
dently  made,  and  should  be  set  aside,  since  it  does  not 
appear  that  to  do  so  would  work  any  injustice  to  the 
defendant." 

In  the  case  of  Keens  v.  Robertstm,  46  Neb.  837,  65  N.  W. 
897,  we  And  the  Supreme  Court  of  Nebraska  a^ain  passing 
upon  this  question  under  conditions  where  the  parties  to 
a  suit  pendinfT  entered  into  a  stipulation,  and  placed  the 
same  of  record,  that  the  decision  in  the  case  should  be 
the  same  as  that  which  mi^ht  be  rendered  in  another 
case  then  pending  for  trial  in  the  same  court.  On  motion 
of  one  of  the  parties,  supported  by  affidavit,  to  vacate  the 
agreement,  the  stipulation  was  set  aside  by  the  trial  court. 
The  court  in  determining  the  question  referred  approv- 
ingly to  the  cases  of  McClure  v.  Heirs  ofSheek,  68  Tex. 
426,  4  S.  W.  552;  P<yrter  v.  Holt.  73  Tex.  447, 11  S.  W.  494, 
and  Ward  v.  Clay,  82  Cal.  502,  23  Pac.  50. 

In  the  case  of  Barry  v.  Mutual  lAfe  Ins.  Co.  ofN.  Y,, 
53  N.  W.  536,  the  court  of  appeals  had  before  it  the  ques- 
tion of  the  lights  of  the  trial  court  in  an  action  at  law  to 
relieve  parties  of  the  effect  of  a  stipulation,  made  during 
the  course  of  a  trial,  as  to  the  entry  of  an  order  vital  to 
the  issue.     The  qourt  said: 

"It  is  not  an  unusual  thing  to  relieve  parties  from 
stipulations  made  in  the  progress  of  the  action;  and 
courts  have  always  regarded  this  as  within  their  power, 
and  the  exercise  of  it  is  frequently  necessary  to  promote 
justice  and  prevent  wrong." 

In  support  of  this  conclusion,  the  court  quoted  the 
remark  of  Mr.  Chief  Justice  Marshall  (The  Hiram.  1 
Wheat.  440,  4  L.  Ed.  131)  as  follows; 

"If  a  judgment  be  confessed  under  a  clear  mistake,  a 
court  of  law  will  set  that  judgment  aside,  if  application 
be  made    *     •    •    while  the  judgment  is  in  its  power." 

Continuing,  the  court  said: 

"Whether  the  causes  assigned  were  sufficient  to  justify 
the  court  in  the  exercise  of  the  power  was  exclusively 
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for  that  court  to  determine;  there  certainly  was  not  an 
entire  absence  of  a  foundation  for  the  appHcation.  It  is 
true,  as  urged  by  the  appellants,  that  the  stipulation  was 
in  the  nature  of  a  compact  or  agreement  of  the  parties, 
and  valid  perse;  but,  like  other  compacts  and  agreements 
made  in  the  progress  of  an  action  and  affecting  proceed- 
ings in  it,  it  was  liable  to  be  dealt  with  summarily  by 
the  court,  so  long  as  the  parties  could  be  restored  to  the 
same  condition  in  which  they  would  have  been  if  no 
agreement  had  been  made." 

In  the  case  of  McClure  et  cU.  v.  Heirs  of  Sheek,  68  Tex. 
426,  4  S.  W.  552,  the  Supreme  Court  of  Texas  held  to  the 
effect  that  agreements  of  counsel  in  regard  to  the  trial 
of  a  cause  are  not  absolute  and  are  not  to  be  treated  as 
contracts  to  be  enforced  under  all  circumstances.  They 
may  be  set  aside  by  the  courts  in  the  exercise  of  a  sound 
discretion  when  their  enforcement  would  result  in  serious 
injury  to  one  of  the  parties  and  the  other  would  not  be 
prejudiced  by  such  setting  aside.  In  the  case  of  Porter 
V.  HoU,  73  Tex.  447, 11  S.  W.  494,  the  same  court,  having 
before  it  a  case  involving  a  stipulation  entered  into  by 
attorney  yielding  up  by  mistake  a  substantial  defense  to 
the  action,  held: 

"The  setting  aside  of  such  agreements  is  ordinarily  in 
the  discretion  of  the  courts,  and  their  action  will  not,  as 
a  general  rule,  be  revised.  But  where  the  agreement 
involves  something  more  than  a  mere  matter  of  practice, 
and  affects  the  substance  of  the  cause  of  action  or  the 
character  of  the  defense,  and  it  appears  that  it  has  been 
entered  into  by  counsel  without  a  knowledge  of  the  facts, 
and  that  its  withdrawal  will  not  operate  to  the  prejudice 
of  either  party,  the  motion  to  aet  aside  ceases  to  be  a 
matter  of  mere  discretion,  and  should  be  granted  by  the 
court." 

To  the  same  effect  was  the  ruling  in  the  case  of 
Hancock  v.  WiruiTia,  20  Tex.  320.  In  the  case  of  Mddrum 
V.  Keruifick,  15  S.  D.  370,  89  N.  W.  622,  the  court  held  to 
the  effect  that  relieving  parties  from  a  stipulation  is 
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within  the  discretion  of  the  court,  and  would  not  be 
reviewed  unless  such  discretion  were  ahused. 

In  the  case  of  Vail  v.  Stone  et  al.,  13  Iowa,  284,  the 
Supreme  Court  of  Iowa  had  before  it  a  case  involving  a 
stipulation  filed  by  attorney  wherein  the  defendant  in  a 
suit  for  foreclosure  of  mortgage  consented  to  the  rendi- 
tion of  a  decree  for  the  amount  due  on  the  note  and 
mortgage  including  interest  and  costs  to  be  ascertained 
by  the  clerk  of  the  district  court.  Subsequent  to  the 
filing  of  the  agreement  the  defendant  filed  an  answer 
setting  up  the  payment  to  the  plaintiff  of  the  sum  of 
$400,  and  that  the  contract  sued  on  was  usurious.  The 
answer  was  stricken  from  the  files  upon  the  motion  of 
the  plaintiff  and  decree  entered  upon  the  judgment. 
While  affirming  the  action  of  the  lower  court  in  this 
respect,  the  supreme  court  said: 

"  It  is  not  questioned  but  that  the  parties  may  have 
such  agreement  withdrawn  or  stricken  from  the  files,  if 
it  is  made  apparent  to  the  court  that  it  was  obtained  in 
an  improper  manner." 

How  applicable  this  assertion  of  law  may  be  to  the 
matter  here  at  bar  can  be  learned  only  from  a  considera- 
tion of  the  evidence  in  support  of  fraud  and  misconduct 
of  the  arbitrators  as  asserted  in  the  motion. 

In  the  case  of  Northern  Pacific  Co.  v.  Barlow.  20  N.  D. 
197,  Ann.  Cas.  1912c,  763,  the  Supreme  Court  of  North 
Dakota,  in  dealing  with  the  question  of  a  stipulation  of 
fact  entered  by  the  parties  during  the  course  of  a  suit 
instituted  for  the  purpose  of  quieting  title  to  certain 
lands,  held  to  the  effect  that  it  was  proper  for  the  trial 
court,  in  the  exercise  of  sound  judicial  discretion  and 
upon  good  cause  shown  and  in  furtherance  of  justice,  to 
relieve  the  parties  from  the  stipulation  entered  into  in 
the  course  of  a  judicial  proceeding  where  the  application 
was  seasonably  made. 

We  find  all  of  these  cases  holding  in  effect  that  such 
agreements  are  not  to  be  regarded  as  contracts;  and 
may  be  dealt  with  by  the  court  upon  a  proper  showing 
made  within  seasonable  time;  and  where  the  showing  is 
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sufficient,  the  court,  in  the  exercise  of  sound  discretion, 
may  relieve  the  parties  of  the  effect 

The  case  of  Ward  v.  Clay,  82  Cal.  502,  23  Pac.  60, 
referred  to  by  the  Supreme  Court  of  Nebraska  in  the 
Keens-Robertson  case,  supra,  is  especially  illuminative  of 
the  subject  In  that  case  Mr.  Justice  Vanclief,  speaking 
for  the  Supreme  Court  of  California,  quoted  approvingly 
from  the  decision  of  that  court  in  the  case  of  Richardmn 
V.  Muaaer,  54  Cal.  198,  saying: 

"There  can  be  no  doubt  of  the  power  of  the  trial  court 
to  relieve  a  party  from  the  effects  of  a  stipulation  which 
admits  as  a  fact  that  which  is  not  true,  if  the  application 
is  made  in  proper  time." 

Continuing  on  the  subject  the  court  said:  "The  principal 
purpose  of  vesting  the  court  with  this  discretionary  power 
is  to  enable  it  'to  mold  and  direct  its  proceedings  so  as 
to  dispose  of  cases  upon  their  substantial  merits,'  when 
it  can  be  done  without  injustice  to  either  party,  whether 
the  obstruction  to  such  a  disposition  of  cases  be  a  mistake 
of  fact  or  a  mistake  as  to  the  law,  although  it  may  be 
that  the  court  should  require  a  stronger  showing  to 
justify  relief  from  the  effect  of  a  mistake  in  law  than  in 
case  of  a  mistake  as  to  matter  of  fact" 

The  -case  of  Ward  v.  Clay,  supra,  is  again  referred  to 
approvingly  by  the  Supreme  Court  of  California  in  the 
case  of  flo&in«m  v.  Exempt  Fire  Co.  of  San  Francisco, 
103  Cal.  1,  36  Pac.  955,  24  L.  R.  A.  715,  42  Am.  St  Rep.  93. 

Mr.  Black,  in  his  work  on  Judgments,  sees.  297,  303, 
321,  and  322,  sanctions  the  proposition  that  it  is  within 
the  power  of  the  court  to  vacate  a  judgment  unjustly, 
improperly,  or  fraudulently  entered;  that  this  power  is  a 
common-law  power,  inherent  in  the  court  and  possessed 
by  it  as  a  part  of  its  necessary  machinery,  and  can  be 
exercised  by  it  without  statutory  authority.  See,  also, 
Freeman  on  Judgments,  sec  99. 

In  the  case  of  Mviual  Life  Ins.  Co.  v.  O'DonneU,  146 
N.  Y.  275,  40  N.  E.  787,  48  Am.  St  Rep.  796,  the  Court  of 
Appeals  of  New  York,  having  before  it  the  question  of 
an  order  of  the  lower  court  bearing  upon  a  stipulation 
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entered  during  the  course  of  a  proceeding  in  foreclosure, 
held  that  the  party  entering  such  stipulation  may  obtain 
relief  from  the  judgment  upon  a  motion  in  the  court 
wherein  it  was  entered. 

The  case  of  MvMtal  Life  Ins.  Co.  v.  O'Donndl,  supra, 
was  cited  approvingly  by  the  Appellate  Division  of  the 
Supreme  Court  of  New  York  in  the  case  of  Potter  et  al. 
V.  Rossiter  et  al.,  109  App.  Div.  737,  96  N.  Y.  Supp.  177. 

In  Ruling  Case  Law  we  find  an  assertion  to  the  effect 
that  the  violation  of  a  stipulation  is  regarded  as  a  breach 
of  contract  for  which  a  separate  action  will  lie,  but  the 
court  always  has  power  to  grant  relief  in  a  summary 
manner  upon  motion.  This  statement  of  the  rule  is 
amply  supported  by  authority. 

3.  The  motion  against  the  entry  of  judgment  filed  by 
appellant  in  the  lower  court  was  supported  to  some  extent 
by  affidavits.  It  is  made  manifrat  that  the  court  neither 
<»nsidered  these  nor  entertained  other  evidence  offered 
by  the  appellant  This  being  true,  we  do  not  now  assume 
to  determine  as  to  the  propriety  of  relieving  appellant  of 
the  effect  of  the  stipulation.  Had  the  court  received  and 
considered  the  evidence  in  support  of  the  motion,  and 
after  such  consideration  refused  to  set  aside  the  stipula- 
tion, another  and  a  different  question  would  be  presented 
here.  There  can,  we  think,  be  no  doubt  as  to  the  right 
and  power,  in  fact  the  duty  of  a  trial  court  to  entertain, 
and  in  the  exercise  of  sound  discretion  to  determine,  a 
motion  to  vacate  such  a  stipulation  as  that  involved  in 
the  case  at  bar.  On  occasion  when  a  trial  court  does 
entertain  such  a  motion  and  after  investigation  renders 
its  order  or  decision  on  the  matter,  a  court  of  review, 
recognizing  that  the  matter  is  one  involving  the  discre- 
tionary powers  of  the  lower  court,  would  rarely  disturb 
such  an  order  or  decision  except  when  abuse  of  discretion 
is  manifest.  Without  attempting  to  look  into  the  evidence 
offered  on  the  motion  here,  we  deem  it  proper  to  observe 
that  in  matters  of  this  character  a  granting  of  such 
motion  where  the  court  in  furtherance  of  justice  saw  fit 
so  to  do  would  at  most  only  place  the  parties  in  statu  quo. 
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SO  that  the  entire  matter  might  be  presented  to  the 
tribunal  of  their  first  choosing.  We  do  not  assume  to 
determine  that  relief  might  not  have  been  sought  by  the 
appellant  through  an  independent  action  in  equity,  but 
that  the  motion  could  be  entertained  and  determined, 
being  one  arising  out  of  an  action  in  course  of  progress, 
all  phases  of  which,  and  especially  the  entry  of  judgment, 
were  before  the  trial  court,  there  can  be  no  doubt.  The 
stipulation,  its  validity,  force,  and  effect  were  matters 
properly  questionable  by  the  court  in  which  it  was  of 
record.  If  through  the  avenue  of  fraud  this  instrument 
became  a  nullity,  it  had  no  place  in  the  suit  pending,  and 
a  judgment  entered  pursuant  thereto  would  have  no  more 
sanctity  than  the  stipulation  itself.  To  say  that  a  trial 
onirt  could  not  in  furtherance  of  justice  protect  itself 
from  entering  such  a  judgment  would  be  to  shear  the 
court  of  a  most  valuable  and  effective  power. 

The  order  appealed  from  is  reversed,  with  instructions 
to  the  trial  court  to  set  aside  the  judgment  and  entertain 
the  motion  of  the  plaintiff. 

Let  the  order  issue  accordingly. 
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[No.  2306] 

In  the  Matter  op  the  Appucation  of  W.  A.  NAGEL 
FOR  A  Writ  op  Habeas  Corpus. 

[167Pac.68»] 

1.  Habeas  Cobpus — Evidence — Bailable  Offe.nse. 

The  voluntary  etatement  of  petitioner  standing  In  th«  reeont 
uncontradicted,  together  with  other  evidence  tending  to  connect 
him  with  the  death  of  deceased,  held  sufficient  to  warrant  the 
court  In  deoflng  ball,  within  Const.  arL  1,  sec.  7,  denying  hati 
in  capital  cases  when  the  proof  Is  evident  or  the  presvunptlon 
great. 

2.  Bail— Bailable  Offenses — Discbetion  of  Coubt. 

In  capital  caeea,  the  court  may  grant  ball  vhere  peculiar 
clrcumstanc.'es  appear,  or  where  the  court  In  the  exercise  Of 
sound  Judicial  discretion  determines  that  the  proof  is  not  evi- 
dent and  the  presumption  Is  not  sufficiently  great. 

Application  of  W.  A.  Nagel  for  a  writ  of  kaheas 
corpus.    Denied. 
Mack  &  Green,  for  Petitioner. 

J.  H.  White,  District  Attorney,  and  Leonard  B.  Fowler, 
for  Respondent 

By  the  Court,  McCarran,  C.  J. : 

This  is  an  original  proceeding  in  habeas  corpus. 

The  petitioner,  W.  A.  Nagel,  is  held  on  commitment 
issuing  out  of  the  justice's  court  of  Rawhide  township, 
Mineral  County,  State  of  Nevada,  by  F.  B.  Balzar,  sheriff 
of  said  county.    Said  commitment  is  as  follows: 

"To  the  SheriflF  of  the  County  of  Mineral:  An  order 
having  been  made  this  day  by  me  that  W.  A.  Nagel  be 
held  to  answer  on  the  charge  of  murder,  committed  in 
said  township  and  county,  on  or  about  the  26th  day  of 
August,  1917,  you  are  commanded  to  receive  him  in 
your  custody  and  detain  him  until  he  is  legally  dis- 
charged, and  to  be  committed  to  the  custody  of  the 
sheriff  of  said  county.  Dated  this  14th  day  of  Septem- 
ber. Alexander  Proskey,  Justice  of  the  Peace  of  Said 
Township." 

By  these  proceedings  petitioner  seeks  to  be  admitted 
to  bail.     Article  1,  section  7,  of  the  constitution  pro- 
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"All  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident  or 
the  presumption  gnreat." 

In  furtherance  of  his  application  for  release  on  bail, 
petitioner  filed  in  this  court  a  transcript  of  the  proceed- 
ings before  the  committing;  magistrate  in  Rawhide  town- 
ship. Petitioner  relies  entirely  upon  this  transcript, 
and  contends  that  this  transcript  discloses  a  lack  of  evi- 
dent proof  and  the  absence  of  ^eat  presumption.  In 
view  of  the  fact  that  defendant  must  appear  for  trial 
before  a  jury  in  the  district  court,  it  might  be  improper 
for  this  tribunal  to  pass  in  detail  upon  the  weight  or 
conclusiveness  of  the  evidence  as  set  forth  in  the  record 
of  the  committing  magistrate.  Any  comment  which  we 
may  deem  necessary  to  make  here  is  not  to  be  regarded 
as  passing  upon  the  conclusiveness  of  the  evidence  as  it 
is  before  us  in  the  record. 

The  party  deceased,  whose  death  petitioner  is  accused 
of  producing,  appears  to  have  made  a  number  of  state- 
ments immediately  prior  to  her  death  as  to  the  cause  of 
her  injuries  and  as  to  the  parties  who  produced  them. 
Several  witnesses  testified  that  the  deceased  stated  that 
her  injuries  had  been  received  at  the  hands  of  a  Mrs. 
Rose.  In  the  testimony  of  the  witness  Mabel  Rollins 
we  find  the  following ; 

"Q.  Will  you  state,  as  near  as  you  can  remember,  the 
exact  words  used  by  Mrs.  Kelly,  in  answer  to  Mrs. 
Flynn's  inquiry?  A.  She  said  Mrs.  Byrd — ^who,  every 
time  after  she  named  her,  she  called  her  Mra,  Rose — 
she  said  that  Mrs.  Byrd  hit  her  with  a  cleaver,  and  Mr. 
Nagel  said,  'Go  to  it.'  " 

Prom  the  testimony  of  the  witness  H.  W.  Guinan  it 
appears  that,  in  a  conversation  had  with  the  witness 
the  day  following  that  on  which  the  deceased  received 
the  injuries  that  caused  her  death,  petitioner  made  the 
following  voluntary  statement : 

"Q.  Have  you  had  more  than  one  conversation  with 
Mr.  Nagel  after  this  affair?   A.  I  did. 

"Q.  You  can  state  when  and  where,  and  what  was 
said.    A.  The  next  conversation  I  had  with  Mr.  Nagel 


by  Google 


88  Ex  Parte  Nagel  [4iBtNer. 

Opiiiioo  of  the  Court— MeCarran,  C.  J. 

was  in  front  of  what  is  called  Nagel's  store  on  Tuesday 
morning.  That  would  be  August  28th.  I  was  sitting 
on  a  box  in  front  of  Kelly's  store.  Mr.  Nagel,  who  was 
at  the  Yellowstone,  came  across  to.  where  I  was  sitting, 
and  I  told  him  I  wanted  to  send  a  telegram  to  Fallon 
about  a  business  in  which  we  were  both  concerned.  He 
told  me  Mrs.  Kelly  was  sick  in  bed,  and  that  I  would 
not  be  able  to  send  my  message  that  day.  Then  in  the 
course  of  the  conversation  that  followed  he  told  me 
Mrs.  Kelly  (the  deceased)  was  blaming  those  women, 
mentioning  Mrs.  Haynes  and  Mrs.  Byrd,  for  the  injury 
she  had  received.  But,  he  said,  T  want  you  to  under- 
stand, and  everybody  to  understand,  that  I  alone  am 
responsible  for  what  happened  to  Mrs.  Kelly.  I  wanted 
to  show  that  God  damn  bitch  that  she  could  not  come 
into  my  store  and  throw  things  around  as  she  threw 
them  around  in  Joe  Kelly's  store.'  That  is  the  size  and 
substance  of  the  conversation." 

The  record  discloses  that  the  deceased,  Mrs.  Kelly, 
received  injuries  in  or  about  the  store  or  on  the  premises 
owned  and  conducted  by  petitioner  in  the  town  of  Raw- 
hide. The  injuries,  as  testified  to  by  the  autopsy  sur- 
geon, consisted  of  wounds  and  lacerations  on  the  head. 
The  deceased  was  found  by  one  of  the  witnesses,  who 
testified  for  the  state,  in  a  dazed  and  bleeding  condi- 
tion, on  the  sidewalk  or  street  immediately  in  front  of 
the  premises  of  petitioner. 

As  to  whether  or  not  there  is  evident  proof  or  great 
presumption  of  a  capital  offense  having  been  committed 
by  petitioner,  it  will  suffice,  we  think,  to  apply  the  rule 
laid  down  in  this  court  by  Mr.  Chief  Justice  Leonard  in 
the  case  of  Ex  Parte  Finlen,  20  Nev.  141,  at  page  151, 
18  Pac.  827,  at  page  832.  There  the  learned  justice 
quoted  approvingly  from  the  review  of  Judge  Cowen's 
opinion  in  the  case  of  People  v.  McLeod,  1  Hill,  N.  Y. 
377,  37  Am.  Dec.  328,  as  follows : 

"The  true  rule  upon  the  subject  of  bail  or  discharge 
after  indictment  for  murder  undoubtedly  is  for  the  judge 
to  refuse  to  bail  or  discharge  upon  any  affidavit  or  proof 
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that  is  susceptible  of  being  controverted  on  the  other 
side." 

lAter  in  the  opinion,  Mr.  Chief  Justice  Leonard  stated 
the  rule  which  we  deem  most  applicable  here  as  follows: 

"If  the  question  of  a  defendant's  guilt  of  a  capital 
offense  hinges  upon  a  fact  involved  in  doubt,  as  if  the 
existence  of  a  fact  on  which  his  guilt  or  innocence  of 
the  offense  charged  in  the  indictment  depends  may  from 
the  evidence  be  found  one  way  or  the  other,  then  bail 
should  be  refused." 

The  voluntary  statement  of  petitioner,  made  to  a 
third  party  after  the  occurrences  at  which  deceased 
received  the  mortal  injuries,  stands  here  in  the  record, 
as  it  stood  before  the  committing  magistrate,  undenied. 

1.  Counsel  for  petitioner  contends  tiiat  this  testimony 
is  unbelievable,  and  that  no  jury  would  give  credence 
to  the  statements.  Of  this  we  are  not  presumed  to 
judge  in  proceedings  of  this  character.  This  statement, 
standing  in  the  record  uncontradicted,  together  with 
other  evidence  tending  to  connect  petitioner  with  the 
death  of  the  deceased,  ia,  in  our  judgment,  sufficient  to 
warrant  this  court  in  saying  that  the  proof  is  suffi- 
ciently evident  and  the  presumption  is  sufficiently  great 
to  bring  the  case  within  the  inhibition  of  section  7  of 
article  1  of  the  constitution,  denying  bail  in  capital 
offenses.  The  mere  fact  that  a  crime  punishable  by 
death  may  also  be  punishable  by  imprisonment  does  not 
entitle  the  defendant  as  a  matter  of  right  to  be  admitted 
to  bail.  {Ex  Parte  Dusenberry,  97  Mo.  504,  11  S.  W. 
217.)  Where  it  cannot  be  known  until  after  conviction 
whether  death  will  be  the  punishment,  the  question  in 
legal  contemplation,  on  the  application  for  bail,  is 
whether  the  offense  is  of  a  character  that  may  be 
punished  capitally.  (Ex  Parte  McAnally,  53  Ala.  495, 
25  Am.  Rep.  646.) 

2.  In  capital  cases,  it  is  generally  held  that  constitu- 
tional exceptions,  such  as  ours,  merely  deprive  the 
prisoner  of  his  right  to  demand  bail  guaranteed  under 
all  cases,  and  leave  with  the  court  the  discretionary 
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power  vested  in  it  at  common  law ;  therefore  the  court 
may  grant  bail  where  peculiar  circumstances  appear, 
or  where  the  court,  in  the  exercise  of  sound  judicial 
discretion,  determines  that  the  proof  is  not  evident  and 
the  presumption  is  not  sufficiently  great.  (3  R.  C.  L. 
sec.  5.) 

The  writ  as  prayed  for  will  be  denied.  Petitioner 
is  remanded  to  the  custody  of  the  sheriff  of  Mineral 
County. 

It  is  so  ordered. 


[No.  2276] 
STEVE  O'BRIEN.  FRANK  TESSIER,  W.  R.  STOPER, 
C.  CECCARELLI.  H.  LOOSE,  ALVIN  HEN- 
DRICKSEN;  JOHN  GALLAGHER  AND  GEORGE 
BROWN,  Trading  as  GALLAGHER  &  BROWN; 
C.  AND  L.  AROBIO,  Trading  as  C.  &  L.  AROBIO; 
BETERLRIDE  and  BILBOA,  Trading  as  BET- 
ERLRIDE  &  BILBOA;  GEORGE  BODINE  and 
CHARLES  PEFFERLING,  Trading  as  BODINE  & 
PEFFERUNG;  AND  JOHN  RAE  AND  C.  STACY. 
Trading  as  RAE  &  STACY,  Petitioners,  v.  A.  F. 
TROUSDALE,  W.  L.  BRACKETT.  and  W.  H. 
COOPER,  Comprising  the  Board  op  County 
Commissioners,  in  and  for  the  County  of 
Humboldt,  State  of  Nevada,  and  S.  G.  LAMB, 
Sheriff  of  Said  County,  Respondents. 

[167  Pac.  1007] 

1.  Prohibition — Obdinance  Not  in  EpyEcr. 

Prohibition  will  not  iaeue  to  restrain  the  enHorcement  of  an 
ordlnai)<?e  not  In  etTect.  since  there  must  be  a  cause  pending 
before  the  writ  will  Issue. 

2.  PBOHIBITION— DlSCBETIOS  OF  COUBT, 

The  writ  of  prohibition  la  not  a  writ  of  right,  but  one  of  sound 
Jndldal  discretion,  to  be  Issued  or  refused  according  to  the 
fac^R  of  each  particular  case. 

3.  Prohibition — Misistemai.  Acts. 

Rev,  Laws,  6708,  providing  that  the  TOFlt  of  prohibition  arrests 
the  proceedlnga  or  any  tribunal,  etc.,  whether  exercising  func- 
tions judicial  or  ministerial,  when  such  proceedings  are  without 
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OF  \u  excess  of  Jurisdiction,  does  not  enlarge  the  writ  bo  as  to 
reach  proceedings  not  of  a  Judicial  cbaracter,  and  It  will  not 
Issue  to  problblt  county  commissioners  and  county  sberlff  from 
enforcing  an  ordinance  requiring  licenses  For  selling,  etc..  liquors 
in  refltaurants,  etc. 

4.  Coi'BTB — Jurisdiction — Wbits. 

By  Const,  art.  6,  sec.  4.  conferring  Jurisdiction  upon  the 
supreme  court  to  Issue  writs  of  problbltion,  the  Intention  of 
the  framers  was  undoubtedly  to  confer  the  right  to  Issue  the 
writ  as  it  had  been  recognized  at  common  law. 

5.  Statutes — Co nstblction— Adoption  fbom  Other  State. 

Where  the  legislature  of  one  state  adopts  ttae  statute  of 
another,  the  act  of  adoption  raises  the  presumption  that  tbe 
legislature  of  the  adopting  state  enacted  the  statute  In  the  light 
ot  the  construction  that  bad  been  placed  upon  It  In  the  parent 
state. 

Original  proceeding  in  prohibition  by  Steve  O'Brien 
and  others  against  A.  F.  Trousdale  and  others,  comprising 
the  Board  of  County  Commissioners  of  Humboldt  County, 
and  S.  G.  Lamb,  Sheriff.  Alternative  writ  vacated,  and 
application  for  a  peremptory  writ  denied. 

Young  &  Brown,  for  Petitioners: 

The  state  constitution  fnves  the  supreme  court  jurisdic- 
tion to  issue  writs  of  prohibition  to  inferior  tribunals. 
In  regulating  this  power,  the  legislature  has  granted  the 
court  j'urisdiction  over  inferior  tribunals,  and  specifically 
names  "ministerial"  boards.  (Rev.  Laws,  5708,  5709;  Eddy 
V.  Board  of  Embalmera,  40  Nev.  329.) 

Petitioners  are  not  attempting  to  restrain  the  board  of 
county  commissioners  from  passing  the  ordinance,  for 
that  has  been  already  done;  but  they  are  attempting  to 
restrain  the  commissioners  and  the  sheriff  of  Humboldt 
County  from  enforcing  the  terms  of  the  ordinance,  on 
the  grounds  that  it  is  unconstitutional  and  the  license 
excessive.  It  is  unconstitutional  because  it  deprives 
petitioners  of  their  liberty.  (14th  Amend.  C^nst.  U.  S. ; 
Const  Nev.,  art  1,  see.  8;  Marymord  v.  Banking  Board, 
33  Nev.  333.) 

The  ordinance  is  unconstitutional  as  a  police  regulation, 
in  that  it  imposes  an  unreasonable  and  excessive  license. 
It  is  a  special  law  designed  to  carry  into  effect  police 
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regrulatioDS  regarding  the  sale  of  liquors  to  children  and 
women  already  on  the  statute  books.  (Rev.  Laws,  6842, 
6843,  6506.)  "Where  a  general  law  applies,  no  special 
legislation  can  be  enacted."  (Const.  Nev.,  art.  4,  sec.  1.) 

ThoB,  E.  Powell,  District  Attorney,  for  Respondents: 

Have  the  petitioners  such  an  interest  in  the  enforcement 
of  the  ordinance  as  to  entitle  them  to  question  its  validity? 
The  enforcement  of  the  ordinance  would  in  no  way  affect 
the  rights  of  petitioners,  and  they  therefore  have  no 
interest  in  defeating  it  and  cannot  in  this  court  question 
its  legality  or  constitutionality.  This  issue  has  not  been 
met  by  counsel  for  petitioners.  (State  v.  Beck,  25  Nev. 
68;  Estate  qf  Stocknotk,  7  Nev.  881;  Riter  v.  Douglas,  32 
Nev.400,6R.C.  L.91.) 

Prohibition  is  not  the  proper  remedy  for  the  alleged 
injury.  The  function  here  sought  to  be  restrained  is  a 
ministerial  and  not  a  judicial  function.  Prohibition  issues 
to  prevent  the  exercise  by  a  tribunal  possessing  judicial 
powers  of  jurisdiction  in  matters  of  which  it  has  cogni- 
zance. {Tkompmn  v.  Tracy,  60  N.  Y.  31;  Ex  Parte 
Broadiaght,  2  Hill,  367,  39  Am.  Dec.  593;  People  v. 
Superviaors,  1  Hill,  195.)  It  is  a  proper  remedy  when 
the  inferior  court  either  entertains  a  proceeding  in  which 
it  has  no  jurisdiction,  or,  having  jurisdiction,  it  assumes 
to  exercise  an  unauthorized  power.  (Appo  v.  Peojde,  20 
N,  Y,  531;  Thompson  v.  Tracy,  supra;  Hindman  v.  Colom, 
46  Wash.  317.)  The  object  of  the  writ  of  prohibition  is  to 
prevent  a  court  of  peculiar,  limited,  or  inferior  jurisdiction 
from  assuming  jurisdiction  of  a  matter  beyond  its  legal 
cognizance.  It  can  be  issued  only  to  restrain  the  exercise 
of  judicial  functions,    (2  Bailey  on  Habeas  Corpus,  1378.) 

The  Supreme  Court  of  California  has  many  times 
decided  that  the  legislature  cannot  enlarge  or  extend 
the  common-law  office  of  the  writ  of  prohibition  so  as  to 
include  ministerial  functions;  and  while  the  statutes  of 
both  California  and  Nevada  (the  Nevada  statute  being 
copied  literally  from  that  of  California)  provide  that  the 
writ  of  prohibition  may  be  invoked  to  arrest  proceedings 
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dther  judicial  or  ministerial,  all  of  the  California  decisions 
are  to  the  effect  that  the  attempt  to  enlarge  the  common- 
law  office  of  the  writ  to  include  ministerial  functions  is 
anconstitutional  and  void.  The  writ  of  prohibition  named 
in  the  constitution  is  the  common-law  writ,  and  it  cannot 
be  changed.  {Spring  Valley  W.  Co.  v.  San  Francisco,  52 
Cai.  Ill;  Maurer  V.  Mitchell,  53  Cai.  289;  People  v.  Board, 
54  Cai.  404;  Camron  v.  Kenjidd,  57  Cai.  550;  Farmers' 
Coop.  Union  v.  Thresher,  62  Cai.  407;  Hobart  v.  Tillotson, 
66  Cai.  210;  Havemeyer  v.  Superior  Court,  84  Cai.  327; 
Harris  v.  Recorder's  Court,  15  Cai.  App..l04;  2  Bailey  on 
Habeas  Corpus,  1378;  High,  Ext  Leg.  Rem.  3d  ed.  sec. 
763;  Low  v.  Crovm  Point  M.  Co.,  2  Nev.  75.) 

Even  though  there  were  for  the  petitioners  no  plain, 
speedy,  and  adequate  remedy  at  law,  the  proper  remedy, 
under  our  law  and  practice  would  be  by  injunction. 
(2  High  on  Injunction,  4th  ed.  sec.  1244;  25  Cyc  632; 
Strouse  v.  Police  Court,  84  Cai.  49;  Agasaiz  v,  Superior 
Court,  90  Cai.  101;  Cross  v.  Sujjertor  Court,  83  Pac.  816; 
Undley  v.  Superior  Court.  141  Cai.  220.) 

The  passage  of  the  ordinance  in  question  is  a  proper 
exercise  of  police  power.  (6  R.  C.  L.  211;  8  Cyc.  1110.) 
The  mere  statement  by  petitioners  that  the  ordinance  is 
an  "illegal  law  and  regulation"  is  a  conclusion  of  law 
and  not  a  statement  of  fact.  {5  Standard  Proc.  216; 
Kmpp,  Stout  &  Co.  V.  City  of  St.  Louis,  156  Mo.  343.) 

The  board  of  county  commissioners  has  the  power  to 
pass  the  ordinance  in  question.  (Rev.  Laws,  877.)  This 
authority  has  been  confirmed  by  decision  of  this  court 
(Board  v.  Schmidt.  39  Nev.  456.) 

By  the  Court,  SANDERS,  J. : 

This  is  a  petition  addressed  to  this  court  by  certain 
persons  engaged  in  the  saloon  and  restaurant  business 
in  the  town  of  Lovelock,  Humboldt  County,  Nevada, 
praying  that  this  court  will,  in  the  exercise  of  its  original 
jurisdiction,  issue  its  writ  of  prohibition,  restraining 
and  prohibiting  the  county  commissioners  of  Humboldt 
County,  acting  as  a  town  board  with  reference  to  the 


by  Google 


O'Brien  v.  Commissioners 


opinion  of  the  Court — Sanders,  J. 


affairs  and  business  of  the  town  of  Lovelock,  and  S.  G. 
Lamb,  sheriff  of  said  county,  from  enforcing  an  ordi- 
nance passed  by  said  board  requiring  licenses  for  the 
selling,  serving,  furnishing,  or  disposing  of  Bpirituous, 
vinous,  or  malt  liquors,  or  any  admixture  thereof,  in 
restaurants,  dining-rooma,  lunch-rooms,  or  other  places 
of  business  where  meals  are  sold,  served,  or  furnished 
to  the  public  in  the  said  town  of  Lovelock.  The  peti- 
tioners aver  that  the  ordinance  in  question  is  an  illegal 
law  and  regulation  affecting  their  business ;  that  a  fail- 
ure to  comply  with  its  terms  and  conditions  would  sub- 
ject them  to  an  illegal  arreat  and  imprisonment,  and  they 
would  be  deprived  of  their  liberty  without  due  process 
of  law;  that  the  petitioners  have  no  plain,  speedy,  or 
adequate  remedy  at  law  or  in  equity,  and  unless  relief 
be  granted  as  prayed  for,  an  irreparable  hardship  and 
injury  will  be  done  petitioners  by  the  enforcement  of 
said  ordinance. 

1.  We  issued  the  alternative  writ  in  this  cause  upon 
the  assumption  that  the  ordinance  complained  of  was 
in  effect,  but  it  affirmatively  appears  that  it  was  not. 
The  jurisdiction  of  the  respondent  board  over  the 
subject-matter  of  the  ordinance  is  not  questioned,  but 
the  petitioners,  through  fear  or  anticipation  of  its 
enforcement,  now  invoke  the  remedy  of  prohibition  to 
test  its  validity. 

"An  application  for  a  writ  of  prohibition  before  the 
actual  commencement  of  an  action  or  proceeding  is 
premature,  since  there  must  be  a  cause  pending  before 
the  writ  will  issue."  (State  v.  Ryan,  180  Mo.  32,  79 
S.  W.  429;  Darnell  v.  Vandine,  64  W.  Va.  53,  60  S.  E. 
996 ;  Haldeman  v.  Davis,  28  W.  Va.  327 ;  Mealing  et  cU. 
V.  City  Council  of  Aug^usta,  Dudley's  Reps.  221 ;  State 
V.  Judge,  33  La.  Ann,  1284 ;  Sherlock  v.  JackaonviUe, 
17  Fla.  93 ;  Wood  on  Mandamus  and  Prohibition,  p. 
145;  32  Cyc.  628;  23  Am.  &  Eng.  Ency.  Law,  206.) 

2.  The  writ  of  prohibition  is  not  a  writ  of  right,  but 
one  of  sound  judicial  discretion,  to  be  issued  or  refused 
according  to  the  facts  of  each  particular  case.    This 
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practice  may  be  treated  as  stare  decisis  in  this  state. 
(Waicott  V.  Wells,  21  Nev.  50,  24  Pac.  367,  9  L.  R.  A.  59, 
37  Am.  St  Rep.  478.)  It  is  justified  only  by  extreme 
necessity,  and  not  then,  unless  the  other  remedies  pro- 
vided by  law  are  inadequate  to  afford  full  relief. 

We.  are  adverse  to  establishing  the  practice  of 
encouratfing  applications  for  extraordinary  remedies 
by  anticipating  that  a  cause  will  be  pending,  and  issue 
the  process  in  advance  of  the  actual  pendency  of  the 
proceeding  which  the  writ  is  used  to  arrest.  (State  v. 
Ryan,  supra. ) 

The  alternative  writ  heretofore  issued  is  vacated,  and 
the  application  for  a  peremptory  writ  is  denied. 

It  is  so  ordered. 

McCabran,  C.  J.,  concurring : 

I  concur  in  the  order  and  in  the  opinion  of  Mr.  Justice 
S.4NiffiRS,  but  I  deem  it  proper  to  express  my  views  on 
another  phase  of  the  question. 

Petitioner  by  these  proceedings  seeks  to  prohibit  the 
respondents  A.  F.  Trousdale,  W.  L.  Brackett,  and  W.  H. 
Cooper,  comprising  the  board  of  county  commissioners 
of  Humboldt  County^  and  S.  G.  Lamb,  sheriff  of  said 
county,  from  enforcing  a  certain  ordinance  providing 
for  the  licensing  of  certain  lines  of  business,  and  from 
collecting  the  license  provided  for  in  the  ordinance, 

3,4.  From  the  view  that  I  take  in  this  matter,  not 
only  is  the  application  here  premature,  but  by  these 
proceedings  petitioner  seeks  to  accomplish  by  the  writ 
of  prohibition  a  something  for  which  the  writ  was 
never  intended.  Section  4  of  article  6  of  our  constitu- 
tion, in  conferring  jurisdiction  upon  the  supreme  court, 
among  other  things  provides : 

"The  court  shall  also  have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  quo  warranto,  and 
keabeas  corpus  and  also  all  writs  necessary  or  proper  to 
the  complete  exercise  of  its  appellate  jurisdiction." 

Section  6708,  Revised  Laws  1912,  provides  as  follows: 

"The  writ  of  prohibition  is  the  counterjHirt  of  the 
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writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  whether  exer- 
cising: functions  judicial  or  ministerial,  when  such  pro- 
ceedings are  without  or  in  excess  of  the  jurisdiction  of 
such  tribunal,  corporation,  board,  or  person," 

It  was  undoubtedly  the  intention  of  the  framera  of 
the  organic  law  to  confer  upon  this  court  the  right  to 
issue  the  writ  of  prohibition  as  the  same  had  been  and 
was  recognized  at  common  law.  At  common  law  this 
writ  issued,  with  but  rare  exception,  only  from  the 
courts  having  common-law  jurisdiction.  The  scope  and 
function  of  the  writ  or  prohibition  at  common  law  was 
to  prohibit  a  peculiar  and  inferior  court  from  assuming 
an  unauthorized  jurisdiction.  The  issuance  of  the  writ 
was  authorized  only  to  restrain  the  exercise  of  judicial 
functions.  (Smith  v.  Whitney,  116  U.  S.  167,  6  Sup.  Ct. 
570,  29  L.  Ed.  601.)  In  the  common-law  courts  of 
England,  as  well  as  in  those  courts  of  the  United  States 
having  common-law  jurisdiction,  it  is  emphatically  held 
that  the  writ  of  prohibition  will  not  issue  to  restrain  or 
prevent  the  acts  of  an  executive  or  ministerial  officer. 
The  function  of  the  writ  of  prohibition  is  to  prevent  acts 
in  excess  of  jurisdiction  by  a  tribunal  having  judicial 
powers.  The  scope  of  the  writ  at  common  law  never 
included  the  restraining  of  ministerial  acts.  (Thompson 
V.  Tracy  et  al.,  60  N.  Y.  31.) 

It  is  to  officers  exercising  judicial  functions  and  to 
tribunals  where  such  functions  are  administered  that 
the  writ  of  prohibition  could  properly  be  addressed. 
(Ex  Parte  Braudlacht,  2  Hill,  367,  38  Am.  Dec.  593.) 

It  is  unnecessary,  in  view  of  the  position  taken  by 
Mr.  Justice  Sanders  in  his  opinion,  for  me  to  dwell  at 
length  in  this  concurring  opinion  on  the  force  or  validity 
of  section  5708  of  our  Revised  Laws. 

The  Supreme  Court  of  California,  in  the  case  of 
Maurer  v.  Mitchell,  53  Cal.  289,  having  before  it  the 
exact  question  with  which  I  assume  to  deal,  held,  as  do 
many  other  courts,  that  at  common  law  the  writ  of 
prohibition   was  a   remedial   writ  provided  to   check 
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encroachments  of  jurisdiction;  that  its  o£fice  was  to 
restrain  subordinate  courts  and  inferior  tribunals  from 
exceeding  their  jurisdiction;  that  the  writ  of  prohibi- 
tion mentioned  in  the  constitution  (the  constitution  of 
California  as  to  the  power  of  the  supreme  court  to  issue 
writs  Is  identical  to  ours)  was  the  writ  as  known  to  the 
common  law ;  and  that  the  language  of  the  statute  did 
not  require  the  court  to  hold  that  the  office  of  the  writ 
of  prohibition  had  been  extended.  The  statute  of  Cali- 
fornia to  which  the  supreme  court  of  that  state  referred 
was  as  follows : 

"The  writ  of  prohibition  is  the  counterpart  of  the 
writ  of  mandate.  It  arrests  the  proceedings  of  any 
tribunal,  corporation,  board,  or  person,  *  •  •  when 
Buch  proceedings  are  without  or  in  excess  of  the  juris- 
diction of  such  tribunal,  corporation,  board  or  person." 
(Code  Civ.  Proc.  sec.  1102.) 

The  Supreme  Court  of  California,  viewing  the  provi- 
sions of  the  statute  as  it  then  existed,  held  in  effect  that 
the  writ  should  not  issue  in  cases  in  which  it  could  not 
have  been  resorted  to  prior  to  the  enactment  of  this 
section.  Following  the  decision  of  the  supreme  court 
in  the  Maurer-Mitchell  case,  supra,  the  legislature  of 
California  amended  the  statute  and  attempted  to  pro- 
vide that  the  writ  of  prohibition  could  be  resorted  to 
for  the  purpose  of  arresting  proceedings  of  any  tri- 
bunal, corporation,  board,  or  person  "•  *  *  whether 
exercising  functions  judicial  or  ministerial,  •  •  • 
without  or  in  excess  of  the  jurisdiction," 

In  the  case  of  Camron  v,  Kenfield,  57  Cal.  550,  the 
supreme  court  again  asserted  the  principle  announced 
in  the  Maurer-Mitchell  case,  and  held  that  the  writ  of 
prohibition  mentioned  in  the  constitution  was  the  writ 
as  known  at  common  law,  and  further  held  that  the 
legislature  was  without  power  to  enact  the  statute  which 
purported  to  extend  the  function  of  the  writ  of  pro- 
hibition and  declared  the  enactment  void,  in  so  far  as 
it  sought  to  affect  ministerial  acts  or  officers.  To  the 
same  effect  were  the  following  cases :  Farmers'  Union  v. 
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Thresher,  62  Cal.  407;  Hobart  v.  Tillaon,  66  Cal.  210, 
5  Pac.  83. 

The  cases  of  Camron  v.  Kenfield,  Farmers'  Union  v. 
Thresher,  and  Hobart  v,  Tillson  were  again  referred  to 
approvingly  in  the  case  of  McGinnis  v.  Mayor  and  Com- 
mon Council,  153  Cal.  711,  96  Pac.  367. 

The  Supreme  Court  of  Utah,  having  before  it  the 
question  of  the  office  of  the  writ  of  prohibition  under 
constitutional  and  statutory  provisions  very  similar  to 
ours,  cited  with  approval  the  decisions  of  the  Supreme 
Court  of  California  in  the  case  of  Camron  v.  Kenfield, 
Farmers'  Union  v.  Thresher,  and  Hobart  v.  Tillson, 
supra,  and  held  that  the  writ  of  prohibition  would  only 
lie  to  restrain  acts  which  were  in  some  degree  judicial. 
(State  ex  rel.  Robinson  v.  Durand,  36  Utah,  93,  104 
Pac.  760.)  The  opinion  in  this  case  is  a  lucid  review  of 
the  whole  matter. 

In  the  case  of  State  ex  rel.  Kennedy  v.  Martin,  24 
Mont.  379,  62  Pac.  493,  51  L.  R.  A.  958,  the  Supreme 
Court  of  Montana,  being  calted  upon  to  determine  this 
question  under  constitutional  and  statutory  provisions 
quite  like  those  of  California,  cited  with  approval  the 
California  cases  to  which  I  have  referred ;  and  there  the 
court  held  that,  notwithstanding  the  statute  (identical 
to  our  section  5708,  Rev.  Laws),  the  common-law  office 
of  the  writ  of  prohibition  was  not  enlarged  so  as  to 
reach  proceedings  not  of  a  judicial  character. 

The  Supreme  Court  of  Idaho,  in  the  case  of  Williams 
v.  Lewis,  6  Idaho,  184,  54  Pac.  620,  held  that  the  writ  of 
prohibition  under  the  statute  of  that  state  would  lie 
to  restrain  the  action  of  a  ministerial  officer  when  it 
appeared  that  such  action  was  illegal  and  beyond  his 
jurisdiction. 

The  Supreme  Court  of  Montana,  in  the  case  of  State 
ex  rel.  Kennedy  v.  Martin,  supra,  after  comparing  the 
decision  of  the  Supreme  Court  of  California  in  the  case 
of  Maurer  v.  Mitchell,  supra,  with  that  of  the  Supreme 
Court  of  Idaho  in  the  case  of  Williams  v.  Lewis,  supra, 
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sanctioned  the  former,  but  refused  to  follow  the  latter 
and  declined  to  approve  it. 

In  the  case  of  Staie  v.  Clark  Co.  Ct,  41  Mo.  44,  the 
supreme  court  of  that  state,  having  before  it  the  ques- 
tion of  the  function  of  the  writ  of  prohibition  to  prohibit 
the  collection  of  taxes,  etc.i  held  that  the  writ  was  not 
available  to  restrain  the  performance  of  ministerial 
acts,  however  erroneous  such  ministerial  acts  might 
be.  To  the  same  effect  we  note  the  decision  of  the 
Supreme  Court  of  Wisconsin  in  the  case  of  State  v. 
Gary,  33  Wis.  93,  and  also  Atkins  v.  Siddons,  66  Ala.  453. 

The  question  upon  which  I  would  here  dwell  has  never 
been  squarely  interpreted  or  passed  upon  by  this  court, 
save  and  except  in  so  far  as  expressions  of  the  court 
have  intimated  the  true  and  correct  rule. 

In  Low  V.  Crown  Point  M.  Co.,  2  Nev.  75,  this  court 
said: 

"Properly  speaking,  the  office  of  the  writ  of  prohibi- 
tion is  not  to  correct  errors,  but  to  prevent  courts  from 
transcending  the  limits  of  their  jurisdiction  in  the  exer- 
cise of  judicial  but  not  ministerial  power." 

In  the  case  of  Walcott  v.  Wells,  21  Nev.  51,  24  Pac. 
368,  9  L.  R.  A.  59,  37  Am.  St.  Rep.  478,  this  court, 
speaking  through  Mr.  Justice  Hawley,  said : 

"The  object  of  the  writ  is  to  restrain  inferior  courts 
from  acting  without  authority  of  law  in  cases  where 
wrong,  damage  and  injustice  are  likely  to  follow  such 
actions." 

To  the  same  effect  will  be  found  the  expression  of  this 
court  in  the  case  of  State  ex  rel.  Thatcher  v.  District 
Court,  38  Nev.  323,  149  Pac.  178. 

Mr.  High,  in  his  treatise  on  Extraordinary  Legal 
Remedies,  says: 

"The  writ  of  prohibition  may  be  defined  as  an  extra- 
ordinary judicial  writ,  issuing  out  of  a  court  of  superior 
jurisdiction  and  directed  to  an  inferior  court,  for  the 
purpose  of  preventing  the  inferior  tribunal  from  usurp- 
ing a  jurisdiction  with  which  it  is  not  legally  vested. 


by  Google 


O'Brien  v.  Commissioners 


McCarran,  C.  J.,  concurring 


It  is  an  original  remedial  writ,  and  is  the  remedy 
afforded  by  the  common  law  to  correct  encroachments 
of  jurisdiction  by  inferior  courts,  and  is  used  to  keep 
such  courts  within  the  limits  and  bounds  prescribed 
for  them  by  law.     •     •     •  " 

Again  the  author  says : 

"Nor  should  it  be  granted  except  in  a  clear  case  of 
want  of  jurisdiction  in  the  court  whose  action  it  is 
sought  to  prohibit.  And  to  warrant  the  relief  the  peti- 
tion must  clearly  show  that  an  inferior  court  is  about  to 
proceed  in  a  matter  over  which  it  has  no  jurisdiction, 
and,  unless  this  is  distinctly  and  affirmatively  shown, 
the  relief  will  not  be  granted." 

And,  again,  he  says : 

"A  distinction  is  taken,  in  the  exercise  of  the  juris- 
diction, between  cases  where  the  proceedings  of  the 
court  which  it  is  sought  to  prohibit  are  of  a  judicial 
nature  and  cases  where  they  are  merely  administrative 
or  ministerial.  And  while  the  writ  will  lie  in  proper 
cases  as  to  matters  of  a  purely  judicial  nature,  it  will 
not  go  if  the  proceedings  which  it  is  sought  to  prevent 
are  only  ministerial."  (High  on  Extraordinary  Legal 
Remedies,  sec.  762,  et  seq.) 

The  case  of  Winaor  v.  Bridges,  24  Wash.  540,  64  Pac. 
780,  was  an  original  proceeding  in  prohibition  wherein 
the  board  of  regents  of  the  LTniversity  of  Washington 
sought  to  prohibit  the  land  commissioners  of  that  state 
from  selling  or  attempting  to  sell,  or  leasing  or  attempt- 
ing to  lease,  a  certain  tract  of  land  in  the  city  of  Seattle. 
There  the  Supreme  Court  of  Washington,  in  a  most 
comprehensive  review  of  the  function  of  the  writ  of 
prohibition,  and  after  dwelling  at  some  length  on  the 
interpretations  rendered  by  the  Supreme  Court  of  Cali- 
fornia (Camron  v.  Kenfield,  supra)  and  of  Montana 
(State  ex  rel.  Schamikow  v.  Hogan,  24  Mont.  379, 
62  Pac.  493,  51  L.  R.  A.  958)  and  Idaho  {Williams  v. 
Lewis,  supra)  as  well  as  Utah  (People  v.  House,  4  Utah, 
369.  10  Pac.  838) ,  held  in  effect  that  the  writ  of  prohi- 
bition as  provided  for  by  the  constitution  of  Washington 
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was  practically  the  common-law  writ,  and  its  purpose 
was  to  restrain  the  exercise  of  unauthorized  judicial  or 
Qtiasi  judicial  power.  The  court  in  that  czise  reaffirmed 
its  decision  in  the  case  of  State  ex  rel.  (White  v.  Board 
of  State  Land  Commissioners,  23  Wash.  700,  63  Pac. 
532,  to  the  effect  that  to  warrant  the  writ  to  any 
organized  body  other  than  a  court  it  is  necessary  that 
the  acts  sought  to  be  prohibited  be  purely  judicial  and 
and  not  executive,  administrative,  or  legislative. 

I  make  special  comment  on  the  cases  of  State  v. 
Clark  Co,  Ct.,  supra,  Farmers'  Union  v.  Thresher,  supra, 
and  Hobart  v.  Tillson,  supra,  because  in  each  of  those 
cases  the  courts  of  Missouri  and  California  were  dealing 
with  a  question  analogous  to  that  at  bzir,  namely,  acts 
of  ministerial  officers  in  relation  to  assessment  and 
collection  of  taxes  upon  personal  property. 

Although  many  decisions  may  be  found  in  our  reports 
dealing  with  the  question  of  prohibition,  its  scope,  and 
applicability,  it  may  be  well  to  note  that  all  of  the 
decisions  prior  to  1912  were  dealing  with  the  writ  of 
prohibition  as  authorized  by  the  constitution  (section  4, 
art.  6),  and  hence  as  comprehended  at  common  law.  The 
section  of  our  constitution  referred  to  is  one  dealing 
with  the  jurisdiction  of  the  supreme  court,  and  was 
taken  in  substance  from  article  6,  section  4,  of  the  con- 
stitution of  the  State  of  California  as  amended  Sep- 
tember 3,  1862.  It  was  not  until  1911  that  our  legis- 
lative department  here  sought  to  enact  a  specific  statute 
(Rev.  Laws,  6708)  dealing  with  and  defining  the  writ  of 
prohibition.  Section  6708  of  our  Revised  Laws,  being 
section  766  of  our  code  of  civil  practice,  as  enacted 
March  17,  1911,  is  taken  verbatim  from  the  code  of 
California  as  enacted  March  11,  1872,  as  amended 
March  3,  1881  (Kerr's  Cyc.  Codes  of  Cal.  C.  C.  P.  sec. 
1102). 

AU  of  the  decisions  of  the  Supreme  Court  of  Califor- 
nia to  which  I  have  referred  as  bearing  upon  the  func- 
tion and  office  of  the  writ  of  prohibition  were  rendered 
prior  to  1911,  the  date  on  which  our  legislature  adopted 
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the  code  of  California  applicable  to  prohibition  and  made 
it  a  part  of  the  civil  practice  code  of  this  state. 

6.  Where  the  legislature  of  one  state  adopts  the 
statute  of  another,  the  act  of  adoption  raises  the  pre- 
sumption that  the  legislature  of  the  adopting  state 
enacted  the  statute  in  the  light  of  the  construction  that 
had  been  placed  upon  it  in  the  parent  state.  iWillmms 
V.  Glasgow,  1  Nev.  533;  McLane  v.  Abrams,  2  Nev.  199; 
State  V.  Robey,  8  Nev.  312;  Ormsby  County  v.  Kearney, 
37  Nev.  371,  142  Pac.  803.) 

I  know  of  nothing  prevailing  as  to  conditions  or 
circumstances  in  this  state  that  would  cause  an  excep- 
tion to  exist  whereby  this  rule  of  statutory  adoption 
should  not  be  applicable  to  the  matter  at  bar.  (First 
National  Bank  of  Butte  v.  Bell  Co.,  8  Mont  46,  19  Pac. 
403.)  Our  organic  law  relative  to  the  jurisdiction  of 
the  supreme  court,  as  I  have  already  set  out,  is  sub- 
stantially the  sanie  as  that  relative  to  the  same  subject 
in  the  State  of  California.  This  is  especially  to  be  con- 
sidered in  applying  the  rule  of  adoption  of  construc- 
tion to  which  I  have  referred.  (Swofford  v.  MiUs,  86 
Fed.  556;  Kirman  v.  Pawning,  25  Nev.  378,  60  Pac 
834,  61  Pac.  1090.) 

I  am  convinced  that  section  5708  of  our  Revised  Laws 
does  not  in  effect  extend  the  office  or  function  of  the 
writ  of  prohibition  from  that  recognized  at  common 
law,  and  that  by  the  scope  of  the  writ  only  acts  of  a 
judicial  nature  are  affected,  while  acts  purely  minis- 
terial, legislative,  or  executive  are  not  to  be  interfered 
with.  It  may  be  that  boards  or  officers  having  quasi 
judicial  functions  would,  under  statutes  such  as  ours, 
be  subject  to  the  force  and  effect  of  a  writ  of  prohibi- 
tion, but  this  question  is  not  involved  here. 

Neither  the  acts  of  the  board  of  county  commissioners 
in  enacting  or  publishing  the  proposed  ordinance,  nor 
the  acts  of  the  sheriff  of  Humboldt  County  in  collecting 
the  licenses  under  such  ordinance,  could  be  regarded  as 
in  any  sense  judicial,  or  even  quasi  judicial,  in  nature. 
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It  is  not  legislative  or  executive  or  ministerial  acts  that 
are  subject  to  the  force  or  effect  of  the  writ  of  prohibi- 
tion. 

I  do  not  accede  to  the  conclusion  in  the  concurring 
opinion' of  Mr.  Justice  Coleman  as  to  petitioners  hav- 
ing an  adequate  remedy  at  law.  This  would  signify  the 
absence  of  other  remedy.  The  case  of  Wells  Fargo  Co. 
V.  Dayton,  11  Nev.  161,  cited  in  support  of  the  assertion, 
is  in  my  judgment  in  no  wise  applicable.  That  was  a 
suit  against  the  assessor  of  Lincoln  County  to  prevent 
the  collection  of  what  was  alleged  to  be  an  illegal  tax 
imposed  for  revenue.  Such  a  tax  was  enforcible  and 
collectible  by  the  avenues  provided  by  the  statute.  The 
ordinance,  the  validity  of  which  petitioner  here  sought 
to  avoid  and  test  by  the  writ  of  prohibition,  is  one 
enacted  for  police  regulation  as  well  as  for  revenue.  The 
ordinance  in  question  provides  in  its  concluding  section 
that: 

"Any  person,  persons,  ftrm,  company,  corporation,  or 
association,  keeping,  conducting,  managing,  or  maintain- 
ing any  restaurant  *  *  ♦  where  meals  or  lunches 
are  sold  *  •  *  who  or  which  shall  sell,  serve  or  fur- 
nish, or  permit  to  be  sold,  served,  or  furnished,  or  other- 
wise disposed  of,  any  spirituous,  vinous,  malt,  or  brewed 
liquors  *  *  *  in  violation  of  the  provisions  of  this 
ordinance,  shall  be  guilty  of  a  misdemeanor  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars  and  not  more  than  two  hundred  and 
fifty  dollars,  or  by  imprisonment  in  the  county  jail  for 
a  period  of  not  less  than  twenty-five  days  and  not  more 
than  one  hundred  and  twenty-five  days,  or  by  both  such 
fine  and  Imprisonment." 

There  is  a  vast  difference,  in  my  judgment,  between 
a  tax  imposed  for  revenue,  collectible  through  the  civil 
processes  of  the  law,  and  a  license  for  police  regulation, 
failure  to  acquire  which  constitutes  a  crime  punishable 
by  imprisonment.  Equally  so,  there  is  a  vast  difference 
between  the  remedy  that  may  be  resorted  to  by  the 
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party  seeking  either  to  teat  the  validity  of  the  same 
or  avoid  the  consequences.  However,  this  matter  is  not 
properly  before  us  in  this  proceeding. 

Coleman,  J.,  concurring : 

I  concur  in  the  opinion  of  Sanders,  J.,  and  in  the 
order.    I  also  concur  in  the  opinion  of  McCarran,  C.  J. 

Aside  from  the  fact  that  the  courts  are  unanimous  in 
the  view  taken  by  the  Supreme  Court  of  California,  as 
set  forth  in  the  concurring  opinion  of  the  learned  chief 
justice  (except  in  Idaho,  where  reasons  exist  for  a  differ- 
ent rule) ,  it  would  seem  that  an  additional  reason  exists 
for  this  court  to  adopt  the  view  of  the  California  court, 
and  that  is,  that  both  our  constitutional  and  statutory 
provisions  relative  to  the  writ  of  prohibition  wei%  taken 
from  California,  and  our  statutory  provision  was  enacted 
some  time  after  the  decisions  in  the  California  cases 
were  rendered.  In  the  light  of  this  fact,  I  think  we  must 
assume  that  our  legislature  intended  to  adopt  the  Cali- 
fornia statute  as  construed  by  the  highest  court  of  that 
state. 

While  the  point  has  not  been  urged  upon  us,  I  am 
inclined  to  the  view  that  petitioners  have  an  adequate 
remedy  at  law,  in  that  they  may  pay  the  license  tax 
under  protest  and  bring  a  suit  at  law  to  recover  the 
same.  {Wells  Fargo  &  Co.  v.  Dayton,  11  Nev.  161;  37 
Cyc.  1260.) 
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THE  STATE  OF  NEVADA.  Respondent,  v.  GEORGE 
B.  McFARLIN,  Petitionee. 

[187  Pac.  1011] 

1,  B*it— Aftbb  Conviction — Ohanoe  ok  Rlle. 

CoDst.  art,  1,  aw.  7.  provldinR  that  "all  perBoim  Bbnll  be 
bailable  by  siitncieut  auretles.  unless  for  capital  oCFenaea  wheu 
the  proof  Ih  evident,  or  the  presumption  great."  was  only 
ile^^iKued  to  niter  the  oommon-law  rule  an  to  criminal  c-nses 
before  courlctloii.  lenvlng  the  matter  of  ball  after  conrlction 
discretionary. 

2.  B.iii. — Afteb  Conviction — Pbobable  Caubk. 

Under  Rev.  t^wa,  7294,  providing  that  an  appeal  from  n 
rauvictlon  aliall  stay  the  execution  npou  filing  with  the  clerk 
or  the  raurt  in  which  the  coavlction  shall  have  been  bad.  a 
ivrtlflc-ate  of  the  Judge  of  such  court,  or  a  Justice  of  the  supreme 
wurt,  that  there  Is  probable  cause  for  the  appeal,  and  aectlon 
I'tlJ,  providing  that,  after  conviction  of  an  otFense  not  punlah- 
able  with  death,  a  defendant  on  appeal  may  be  admitted  to  ball 
(It  as  a  matter  of  right,  where  the  appeal  Is  from  a  Jndgment 
<iii|N)Sing  n  Hue.  and  (2)  as  a  matter  of  discretion  In  all  other 
coses,  the  element  of  probable  cause  for  the  appeal  from  a  con- 
viction and  Judgment  of  Imprisonment  Is  eatieiitlal,  and  over 
n-bicb  Judicial  discretion  may  be  exercised  on  the  (iiieatlon  of 
bail. 

3.  Bail — Ajtteb  Cosvicnow — Statute. 

Rev.  I^n-B,  7204.  Is  In  the  nature  of  a  lupergedeut,  whereby 
tbe  execution  of  the  Judgment  of  conviction  Is  stayed  pending 
appeal,  and  standing  alone,  baa  nothing  to  do  with  the  ques- 
tloa  of  admission  to  bail,  which  is  governed  by  section  7314. 

4,  Bail — Afteb  Conviction — Pboceedihqs. 

Under  Rev.  Laws.  7294,  7314,  where  petitioner's  appeal  from 
a  conviction  for  embezzlement  sentencing  him  to  imprisonment 
was  properly  taken  In  good  faith,  and  It  appears  that  newly 
discovered  evidence,  which  was  not  available  at  or  during  the 
trial.  Is  now  available,  and  Is  of  such  a  nature  as  might  reason- 
ably be  expected  to  raise  a  reasonable  doubt  of  guilt  petitioner 
will  be  admitted  to  ball  by  the  supreme  court. 

Petition  for  certificate  of  probable  cause. 

Georgre  6.  McFarlin  was  convicted  of  embezzlement, 
and,  pending:  hia  appeal,  petitions  for  a  certificate  of  prob- 
able cause,  and  to  be  admitted  to  biul.  Heard  at  chambers 
by  the  Chief  Justice,  and  petitioner  admitted  to  bail. 

James  M.  Frame  and  Howard  Browne,  for  Petitioner. 

George  J.  Kenney,  District  Attorney  of  Churchill  County, 
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Opinion  of  the  Court — MeCarran,  C,  J. 

Geo.  B.  Thatcher,  Attorney-General,  and  E.  T.  Patrick, 
Deputy  Attorney-General,  for  Respondent. 

McCarran,  C.  J.  (in  chambers) : 

Petitioner  was  convicted  of  the  crime  of  embezzle- 
ment by  a  jury  in  the  Eighth  judicial  district  court,  and 
thereafter  made  his  motion  in  that  court  for  a  new 
trial  upon  the  several  statutory  grounds,  including  that 
of  newly  discovered  evidence.  The  trial  court  overruled 
the  latter  motion,  and  pronounced  judgment  and  imposed 
sentence  on  petitioner,  iixing  the  penalty  at  imprison- 
ment in  the  state  penitentiary  for  a  period  of  one  to 
fourteen  years.  The  defendant's  notice  of  appeal  to  the 
supreme  court  was  duly  filed  within  time  as  prescribed 
by  our  criminal  practice  act.  The  petition  here  recites 
the  essential  facts,  and  further  presents  that  the  record 
has  already  been  transcribed,  and  that  defendant  will 
proceed  with  all  expedition  to  make  his  bill  of  excep- 
tions and  have  the  same  settled  and  signed.  Petitioner 
prays  for  a  certificate  of  probable  cause,  and  my  atten- 
tion was  directed  to  the  statute  in  this  respect. 

Section  7294,  Revised  Laws  1912,  the  same  being 
section  444  of  our  criminal  practice  act,  is  as  follows: 

"An  appeal  to  the  supreme  court  from  a  judgment  of 
conviction  shall  stay  the  execution  of  the  judgment 
upon  filing  with  the  clerk  of  the  court  in  which  the  con- 
viction shall  have  been  had  a  certificate  of  the  judge  of 
such  court,  or  of  a  justice  of  the  supreme  court,  that  in 
his  opinion  there  is  probable  cause  for  the  appeal,  but 
not  otherwise." 

In  the  case  of  State  v.  Murphy,  23  Nev.  391,  48  Pac. 
628,  this  court  held  that  the  appeal  from  a  judgment  of 
imprisonment  does  not  operate  as  a  stay  of  execution, 
and  the  defendant,  if  in  custody,  must  so  continue,  unless 
admitted  to  bidl. 

Section  7314,  Revised  Laws  (section  464,  Criminal 
Practice  Act),  is  as  follows: 

"After  conviction  of  an  offense  not  punishable  with 
death,  a  defendant  who  has  appealed  may  be  admitted 
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to  bail;  (1)  As  a  matter  of  right,  where  the  appeal  is 
from  a  judgment  imposing  a  iine  only ;  (2)  as  a  matter 
of  discretion  in  all  other  cases." 

Section  7326,  Revised  Laws  (section  476,  Criminal 
Practice  Act) ,  is  as  follows : 

"In  the  cases  in  which  the  defendant  may  be  admitted 
to  bail,  upon  an  appeal,  the  order  admitting  him  to  bail 
may  be  made  by  the  court  or  judge  who  tried  the  case 
or  by  the  court  to  which  the  appeal  is  taken  or  the  judge 
or  a  justice  thereof." 

I  find  that  on  a  number  of  occasions  the  California 
courts  and  the  judges  thereof  have  considered  and 
determined  this  question,  and  in  some  instances  their 
opinions  meet  with  my  view  as  to  the  proper  application 
of  the  statute ;  the  code  there  being  the  same  as  ours. 
(Kerr's  Cyc.  Codes,  Penal  Code,  1272.)  In  the  case  of 
Ex  Parte  Voll,  41  Cal.  29,  the  supreme  court  considered 
the  matter  at  length  under  proceedings  in  habeas  corpus. 
Petitioner  there  urged  the  contention  that  the  provision 
of  the  constitution  (art.  1,  sec.  7)  intended  that  bail 
should  be  granted  as  a  matter  of  right,  even  after  con- 
viction. It  will  be  interesting  to  note  here  that  the  pro- 
vision of  the  constitution  of  California  in  this  respect 
is  identical  with  that  found  in  our  constitution  (art.  1, 
sec.  7)  as  follows : 

"All  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident,  or 
the  presumption  great." 

1.  It  was  asserted  by  the  court  there,  and  we  think 
correctly,  that  the  clause  of  the  constitution  cited  is 
only  designated  to  alter  the  rule  of  common  law  as  to 
certain  criminal  cases  before  conviction,  and  that  the 
matter  of  bail  after  conviction  is  still  left  discretion- 
ary, as  it  was  at  common  law,  with  the  modifications 
wrought  by  the  statutes  of  the  state.    The  court  said: 

"We  are  of  the  opinion  that  the  constitution,  in 
declaring  bail  to  be  a  matter  of  right,  contemplated  only 
those  cases  in  which  the  guilt  of  the  party  had  not  been 
already    judicially    ascertained ;     cases    in    which    the 
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prisoner  as  yet  stood  upon  his  plea  of  not  guilty,  sup- 
ported with  all  the  presumptions  of  innocence  with 
which  the  law  delights  to  aurround  him.  But  when  his 
trial  has  been  had,  and  his  plea  proven  false,  the  law 
will  not  stultify  itself  by  presuming  him  other  than  that 
it  has  itself  adjudged  him  to  be.  If  the  constitution, 
indeed,  intended  to  introduce  the  rule  of  absolute  right  to 
bail,  as  well  after  as  before  conviction  of  such  felonies, 
it  would  result  that  no  convict  could  be  punished  for  his 
ascertained  crime  if  he  had  either  wealth  or  friends ; 
for  no  mere  pecuniary  considerations  could  weigh 
against  the  alternative  of  a  degrading  imprisonment,  at 
hard  labor,  for  a  crime  involving  moral  turpitude.  It 
would  operate  in  practice  as  a  mere  money  commuta- 
tion for  the  infamous  corporeal  punishment  which  the 
law  has  denounced  against  the  perpetration  of  crime." 

In  this  decision  we  find  the  announcement  of  the 
principle  so  oft  referred  to  by  courts  and  judges,  to  the 
effect  that  under  statutes  such  as  ours  admission  to  bail 
after  conviction  is  a  matter  of  sound  judicial  discretion, 
and  that,  too,  only  when  the  showing  made  presents 
something  unusual  or  extraordinary  from  which  or  out 
of  which  it  may  appear:  First,  that  the  appeal  is  taken 
in  good  faith,  and  is  perfected  according  to  the  statu- 
tory rule;  and,  second,  that  there  is  some  element  or 
condition,  properly  questionable  by  the  court  of  review, 
from  which,  or  out  of  which,  the  conviction  theretofore 
had  may  be  set  aside,  or  that  matters  intervenins 
between  the  conviction  and  the  application  justify  the 
exercise  of  discretion  in  favor  of  bail. 

In  the  case  of  Ex  Parte  Hoge,  48  Cal.  3,  it  appears 
that  petitioner  had  been  convicted  in  a  municipal  crimi- 
niil  court  of  the  crime  of  assault  made  with  a  deadly 
weapon  with  the  intent  to  do  bodily  injury.  The  punish- 
ment provided  by  the  California  statute  for  the  offense 
was  fine  or  imprisonment,  or  both.  The  municipal  court 
had  imposed  sentence  of  imprisonment  in  the  state 
prison  for  the  term  of  eighteen  months,  and  from  the 
judgment  petitioner  had  appealed  to  the  supreme  court. 
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After  taking  his  appeal,  petitioner  had  appealed  to  the 
judge  of  the  municipal  court  to  be  admitted  to  bail 
pending  appeal,  and  his  application  had  been  refused.  In 
that  case  Mr.  Justice  Wallace  held  that  it  was  within 
the  discretion  of  the  court  to  impose  a  fine  or  to  adjudge 
the  imprisonment.    He  says : 

"Either  would  have  satisfied  the  statute  which  the 
prisoner  had  broken.  Had  the  fine  alone  been  imposed, 
the  positive  rule  of  the  statute  would  have  permitted 
him  to  go  upon  bail  pending  an  appeal.  •  *  •  Yet  his 
offense  is  the  same,  whether  he  be  fined  or  be  impris- 
oned. In  case  the  mere  fine  had  been  imposed,  the 
statute  itself  set  him  at  liberty  pending  an  appeal.  Now 
that  the  imprisonnient,  however,  has  been  adjudged,  the 
statute  leaves  it  to  my  discretion  to  admit  him  to  bail  or 
not,  as  justice  may  seem  to  require." 

Referring  to  his  decision  in  the  case  of  Ex  Parte  Voll, 
supra,  the  learned  justice  continued: 

"If  my  discretion  is  to  be  interpreted  by  the  rule  of 
the  statute  in  the  other  case,  and  I  think  it  ought,  I  am 
unable  to  see  why  the  prisoner  prosecuting  an  appeal 
should  absolutely  go  at  large  in  the  meantime  in  the 
one  case,  and  absolutely  go  to  the  state  prison  in  the 
meantime  in  the  other." 

2.  The  conclusion  reached  in  that  case  was  that  a 
refusal  to  admit  to  bail  would  be  a  misapplication  of 
the  discretion  conferred  by  the  statute.  It  must  be 
noted  that  in  the  case  of  Ex  Parte  Hoge,  supra,  nothing, 
so  far  as  the  reported  decision  discloses,  appears  bear- 
ing upon  the  phase  of  probable  cause.  I  make  special 
comment  on  the  absence  of  this  element  as  disclosed 
by  this  case,  because  in  my  judgment  the  element  of 
probable  cause  is  one  of  the  very  things  on  account  of 
which  the  court  may  exercise  its  discretion.  If  nothing 
appears  from  the  application  of  the  party  convicted  from 
which  it  may  be  reasonably  inferred  that  there  is  a  prob- 
able cause  for  the  appeal,  one  of  the  essential  elements, 
if,  indeed,  not  the  most  essential  element  of  the  applica- 
tion, is  wanting.    It  is  this  very  thing  that  calls  for  the 
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exercise  of  judicial  inquiry,  and  sets  in  motion,  so  to 
speak,  the  process  through  which  judicial  discretion 
may  be  exercised  on  the  question  of  bail. 

The  case  of  Ex  Parte  Marks,  49  Cal.  680,  was  an 
application  made  by  one  convicted  of  embezzlement  and 
adjudged  by  a  municipal  criminal  court  to  suffer  impris- 
onment in  the  state  prison  for  a  term  of  seven  years. 
Mr.  Justice  Wallace,  then  chief  justice  of  the  Supreme 
Court  of  California,  after  referring  to  the  section  of 
the  statute  of  that  state  identical  to  our  section  7314, 
Revised  Laws,  referred  again  to  his  opinion  in  the  case 
of  Ex  Parte  Hoge,  supra,  and  after  a  somewhat  extended 
discussion  of  the  principles  involved,  and  of  the  statute 
applicable,  concluded  that  bail  upon  appeal  should  not 
be  allowed  except  by  a  judge  authorized  to  grant  a  cer- 
tificate, and  then  only  in  a  case  where  circumstances  of 
an  extraordinary  nature  had  intervened.  In  arriving 
at  the  conclusion  in  this  case,  it  is  evident  that  the  jus- 
tice took  into  consideration  a  change  in  the  penal  code 
of  California  prescribing  as  follows : 

"An  appeal  to  the  supreme  court  from  a  judgment 
of  conviction  stays  the  execution  of  the  judgment  in  all 
capital  cases,  and  in  all  other  cases,  upon  filing  with 
the  clerk  of  the  court  in  which  the  conviction  was  had, 
a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  supreme  court,  that,  in  his  opinion,  there  is 
probable  cause  for  the  appeal,  but  not  otherwise." 
(Section  1243.) 

It  will  be  noted  that  this  is  identical  to  our  section 
7294,  Revised  Laws.  It  will  be  noted  that  in  the  last- 
mentioned  case  the  rule  was  asserted  that  the  discretion 
in  cases  in  which  applications  of  this  character  are  to 
be  determined  is  not  an  arbitrary  discretion,  but  one 
measured  by  legal  rules  and  by  references  to  the  analo- 
gies of  the  law.  To  the  same  effect  we  find  the  case  of 
Ex  Parte  SmaUman  et  al.,  54  Cal.  35,  where  Mr.  Chief 
Justice  Wallace  again  passed  upon  the  question. 

In  the  case  of  Ex  Parte  Brovm  et  al.,  68  Cal.  176,  8 
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Pae.  829,  the  supreme  court  in  bank  referred  approv- 
ingly to  the  cases  of  Ex  Parte  VoU,  Ex  Parte  Marks, 
and  Ex  Parte  Smallman,  and  held  that  under  the  author- 
ity of  these  cases  the  court  ought  not  to  admit  to  bail 
after  a  verdict  of  guilty  unless  when  circumstances  of 
extraordinary  character  had  intervened  since  convic- 
tion. To  the  same  eifect  are  the  cases  of  Ex  Parte  Smith, 
89  Cal  79,  26  Pac.  638,  and  Ex  Parte  Turner,  112  Cal. 
627,  45  Pac.  571. 

I  am  at  a  loss  to  know  how  the  language  of  the  court 
in  that  case  can  be  taken  literally.  If,  indeed,  the  rule 
were  to  be  taken  as  there  asserted,  that  bail  should  not 
be  allowed  "unless  when  circumstances  of  extraordinary 
character  had  intervened  since  conviction,"  then  the 
question  of  "probable  cause  for  appeal"  as  asserted  in 
the  statute  would  be  entirely  eliminated,  or  at  least 
would  be  limited  to  causes  for  appeal  which  might  have 
intervened  since  conviction.  This  in  my  judgment  can- 
not be  the  intendment  of  our  statute.  One  of  the  rea- 
sons for  a  statute  such  as  this,  and  indeed  the  primary 
object,  is  to  afford  opportunity  to  the  party  convicted 
of  a  bailable  offense  to  have  his  case  reviewed  by  an 
appellate  tribunal  before  the  sentence  imposed  shall  go 
into  execution.  Hence  the  law  declares  that  it  is  only 
when  probable  cause  for  the  appeal  is  made  to  appear 
from  matters  presented  to  the  court  that  stay  of  execu- 
tion is  permitted.  This  question  of  probable  cause  for 
appeal  must  necessarily  involve,  not  only  matters  inter- 
vening since  conviction,  or  existing  independently,  but 
also  matters  pertaining  to  the  trial  which  in  the  opinion 
erf  the  court  or  judge  to  whom  the  petition  is  presented 
impress  the  appeal  with  the  force  of  merit  and  good 
faith. 

3,4.  As  I  view  the  several  sections  of  our  statute, 
section  7294,  Revised  Laws,  is  in  the  nature  of  a  super- 
Mdeaa,  whereby  the  execution  of  the  judgmentof  the 
trial  court  is  stayed  pending  the  appeal,  when  appeal  is 
properly  taken.    (Stiite  v.  Murphy,  supra.)   The  statute, 
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standing  alone,  has  nothing  to  do  with  the  question  of 
admitting  to  bail.  If  the  appellant  petitions  for  a  stay, 
and  also  petitions  to  be  admitted  to  bail,  his  petition 
for  the  latter  must  come  under  section  7314,  Revised 
Laws,  in  which  case  the  statute  makes  the  matter  of 
admitting  to  bail  one  of  right  "where  the  appeal  is  from 
a  judgment  imposing  a  fine  only,"  and  one  of  discretion 
"in  all  other  cases." 

As  I  have  already  stated,  the  discretion  to  be  exer- 
cised is  not  arbitrary.  Reason  for  the  exercise  of 
discretion  in  favor  of  bail  may  find  basis  in  flagrant  or 
manifest  misconduct  in  trial ;  in  palpable  errors,  made 
apparent,  from  which,  or  by  reason  of  which,  convic- 
tion resulted ;  or  where,  as  in  the  case  at  bar,  it  is  made 
to  appear  that  newly  discovered  admissible  evidence, 
such  as  was  not  available  to  the  appellant  petitioner  at 
or  during  the  trial,  is  now  available,  and  is  of  such  a 
nature  as  might  reasonably  be  expected  to  raise  a  rea- 
sonable doubt  of  guilt.  Then,  again,  there  may  be  the 
intervening  matters  arising  from  the  health  or  physical 
condition  of  the  appellant  petitioner.  These  are  some  of 
the  elements  which,  when  properly  presented,  may 
induce  the  court  or  judge  to  whom  the  petition  is 
addressed  to  eicercise  discretion  in  favor  of  iidmitting 
to  bail.  But  with  any  and  all  of  these  there  must  appear 
an  appeal  actually  and  properly  taken,  the  good  faith  of 
the  appellant,  and  the  probable  cause  or  probable  merit 
in  the  appeal,  together  with  the  phases  of  which  I  have 
already  made  mention.  The  court  or  judge  to  whom  the 
petition  of  this  character  is  addressed  may  properly 
take  into  consideration  the  length  of  time  during  which 
the  applicant  has  resided  in  the  community,  and  the 
probability  of  his  surrendering  himself  for  the  execu- 
tion of  the  sentence,  should  the  judgment  eventually 
be  affirmed  by  the  appellate  court.  All  of  these  things 
may  properly  be  taken  into  consideration  in  the  exercise 
of  discretion  in  admitting  to  bail  after  conviction. 

The  petition  here  presented  what  to  my  mind  appeared 
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to  be  an  appeal  prosecuted  in  food  faith.  The  act  of 
the  trial  court  in  refusing  a  new  trial,  where  the  appli- 
cation for  such  was  based  upon  newly  discovered  evi- 
dence, is  such  as,  to  my  mind,  impresses  the  appeal  of 
petitioner  with  sufficient  merit  to  warrant  exercise  of 
discretion  in  admitting  him  to  bail. 
It  is  ordered  that  petitioner  be  admitted  to  bail. 


[No.  2225] 

THE  STATE  OF  NEVADA,  Respondent,  v.  ADOLFO 
SELLA,  Appellant. 

[168Pac.278] 

1.  nTTKESSEB CHAKACTEK    OP    DECEASED CROBS-ENAU  I  NATION. 

In  prosecution  for  homicide,  where  defendant  introduced 
evidence  of  deceased's  bad  character,  and  the  state  introduced 
witnesses  In  rebuttal  thereof,  defendant  should  have  been 
alloived  to  crosB.exanilne  the  witnesses  as  to  the  particular 
facts  upon  which  the;  based  tbeir  statement  of  reputation, 
and  even  to  inquire  whether  they  had  heard  of  apeclQc  brawls 
in  nhlch  deceased  had  engaged. 

2.  WitsEBSES— Chakacteb  of   Deceased— Cbos8-Ex  a  mi  nation. 

The  rule  that  au  Interrogation  assuming  the  existence  of  a 
fact  not  In  evidence  Is  not  admissible  does  not  prevent  the 
answering  of  questions  testlnR  the  knowledge  of  general  rei»u- 
tatlon  of  a  character  witness  by  Inquiry  aa  to  his  having  heard 
of  specific  acta. 

3.  Cbiuinal  IjAW — Objections  to  Questions  to  Witness. 

Where  one  accused  of  homicide  was  permitted  without 
oi>Jection  to  Introduce  evidence  attacking  deceased's  reputation 
for  peace  and  quiet  before  he  had  testlQed  to  an  overt  act  of 
deceased  looklt^  toward  bis  claim  of  Justifiable  homicide.  It 
was  too  late  for  the  state  to  object  to  questions  on  cross- 
examination  of  character  witnesses  as  to  whether  tbey  had 
heard  of  deceased's  acts  In  testing  whether  they  knew  his 
reputation. 
4  Homicide — Character  of  Deceased — Kvidence — Aduissibiutv. 

The  character  or  reputation  of  the  deceased  in  homicide 
cases  Is  to  be  proven  rather  by  evidence  of  general  reputation 
of  the  deceased  In  the  community  in  which  he  lived  than  by  par- 
tlcnlar  acts  or  instances  which  were  not  a  part  of  the  res  gegta, 
nor  connected  therewith, 

V«L.*1— 8 
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5.  Criuinal  Law — Appeal — Prejudice. 

Refusing  to  permit  one  accused  of  homicide  to  crosa-examlne 
witnesses  as  to  whether  tber  knew  of  certain  acts  of  deceased 
showing  that  be  was  of  turbulent  spIrEt  was  barmful  aitd 
substantial  error. 

6.  Witnesses — CaABACTES  of  Deceased — Cboss-Bxami nation. 

Id  prosecution  for  murder,  wberela  accused  claimed  self- 
defense,  witnesses  as  to  character  of  deceased  for  peace  and 
quiet  were  properly  croBS-eiamlned  by  questions  asking  wbether 
they  knew  certain  persona  and  remembered  whetbet  deceased 
had  assaulted  them ;  the  form  of  the  questions  bei>% 
unobjeet  looable. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Adolfo  Sella  was  convicted  of  murder  in  the  second 
decree,  and  he  appeals.     Revened. 

J.  H.  Langwith,  James  M.  Frame,  and  Howard  Browne, 
for  Appellant: 

The  evidence  in  this  case  is  not  sufficient  to  support  a 
conviction  of  murder.  From  all  the  circumstances,  it  is 
apparent  that  there  was  not  the  element  of  murder  in 
liie  case;  For  that  reason,  any  error  committed  upon  the 
trial  must  be  presumed  to  be  prejudicial.  The  highest 
offense  of  which  the  appellant  could  have  been  legally 
convicted  was  manslaughter,  and  therefore  the  judgment 
should  be  reversed. 

Upon  the  trial  of  a  defendant  who  relies  upon  self- 
defense,  the  previous  bad  reputation  of  the  deceased  may 
be  shown,  as  tending  to  throw  light  upon  who  probably 
was  the  aggressor.  {23  Nev.  103.)  Where  the  state 
offers  witnesses  to  bolster  up  the  reputation  of  the 
deceased,  the  defendant  may,  upon  cross-examination, 
show  by  such  witnesses  specific  acts  of  bad  conduct  on 
the  part  of  the  deceased.  (21  Cyc.  910. )  The  issue  in  this 
case  was  self-defense.  "When  the  issue  of  self-defense 
is  made  in  a  trial  for  homicide,  and  thus  a  controversy 
arises  as  to  whether  the  deceased  was  the  aggressor, 
one's  persuasion  will  be  more  or  less  affected  by  the 
characterof  the  deceased."  {Wigmoreon  Evidence,  vol.  1, 
sec.  63;  Underhill  on  Criminal  Evidence,  2d  ed.  sec  324.) 
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Geo.  B.  Thatcher.  Attorney-General;  E.  T.  Patrick, 
Deputy  Attorney-General,  and  Wm.  McKnight,  Deputy 
Attorney-General,  for  Respondent: 

The  trial  court  did  not  err  in  overruling  objection  to 
questions  propounded  by  counsel  for  the  state  to  certain 
witnesses.  Objection  was  not  made  until  after  answers 
had  been  given.  At  no  time  did  counsel  for  appellant 
move  to  strike  out  the  evidence.  One  cannot  speculate 
on  what  the  answer  to  a  question  will  be  and  then  object 
to  the  question  and  move  to  exclude  the  answer,  if  the 
answer  is  responsive  to  the  question.  (Rutledge  v.  Row- 
land, 161  Ala.  114.)  Objection  to  evidence  must  always 
be  at  the  earliest  opportunity  after  the  objection  becomes 
apparent  If  apparent  when  offered,  the  objection  should 
be  made  then.  If  apparently  objectionable  when  offered, 
but  subsequent  developments  show  otherwise,  a  motion 
to  strike  should  be  made.  (Sharon  v.  Minnock,  6  Nev. 
377,385.) 

Courts  do  not  permit  cross-examination  of  a  character 
witness,  either  as  to  what  the  witness  has  heard  or  as  to 
his  knowledge  about  particular  facts  or  specific  matters. 
(Gifford  V.  People,  87  111.  210,  214;  Aiken  v.  People.  18S 
Ili.  215;  Henrickaon  v.  Commonwealth,  23  Ky.  L.  Rep. 
1191;  State  v.  Dickeraon,  77  Ohio  St.  34;  Cartkana  v.  State, 
78  Wis.  560. )  However,  a  witness  who  has  testified  to 
the  f^ood  character  of  a  person  may,  for  the  purpose  of 
testing  his  information  and  credibility,  but  not  to  estab- 
lish the  truth  of  such  facts,  be  asked  on  cross-examination 
if  he  has  not  heard  of  the  commission  of  particular  acts 
by  the  party  under  investigation,  or  reports  or  rumors  to 
that  effect,  inconsistent  with  the  reputation  attributed  to 
him  by  the  witness.  (Ingram  v.  State,  67  Ala.  67;  Jackson 
V.  State,  78  Ala.  471;  People  v.  Ah  Lee  Doon,  97  Cal.  171; 
People  V.  Weber,  149  Cal.  325;  RandaU  v.  State,  132  Ind. 
539;  Commonwealth  v.  O'Brien.  119  Mass.  342,  346;  State 
V.  McLaugMin,  149  Mo.  281;  State  v.  Knapp,  45  N.  H.  148; 
i'eopfe  V.  Laudiero,  192  N.  Y.  304;  State  v.  Merriam,  34 
S.  C.  16;  Bearden  v.  State,  44  Tex.  Cr.  758. )  It  is  improper, 
even  on  cross-examination,  to  ask  questions  tending  to 


by  Google 


State  v.  Sella 


Oplnioa  of  the  Court — McCarran,  C.  J. 


elicit  the  knowledge  of  the  witness  as  to  the  conduct  or 
particular  acts  of  the  person  whose  reputation  is  in  issue, 
{Moulton  V.  State,  88  Ala.  116;  Cook  v.  State.  46  Fla.  20; 
State  V.  MeGee,  81  Iowa,  17;  Kearney  v.  State,  68  Miss. 
233;  State  v.  Osborne,  54  Or.  289;  Green  v.  Dodge,  79  VL 
73. )  The  credibility  of  a  witness  may  be  tested  in  various 
ways.     (3Enc.  Ev.  47.) 

A  question  which  assumes  the  existence  of  a  fact 
not  in  evidence  should  not  be  asked.  (Davis  v.  Cook, 
14  Nev.  265,  287;  State  v.  Fronhqfer,  38  Nev.  448,  466; 
Henley  v.  StaU.  158  S.  W.  197.)  An  error  of  the  trial 
court  in  excluding  evidence  relative  to  the  character  of 
deceased,  if  not  prejudicial  to  defendant,  will  not  con- 
stitute reversible  error.  {Amos  v.  Commonw&jl^,  16 
Ky.  L.  Rep.  358.)  Even  if  prejudice  be  presumed,  if  the 
court  is  satisfied  that  no  harmful  result  of  any  substantial 
right  was  produced  by  the  errors,  the  judgment  of  the 
lower  court  should  be  affirmed.  (Rev.  Laws,  7302.  7469; 
State  V.  Mircovich,  35  Nev.  485. )  The  extent  of  the  cross- 
examination  of  a  character  witness  must  be  left  to  the 
discretion  of  the  court  (Oliver  v.  Pate,  43  Ind.  132; 
Basye  v.  State,  45  Neb.  261;  State  v.  Doris.  51  Or.  136; 
State  V.  McLaughlin,  149  Mo.  33;  City  q/"  GreenvUle  v. 
Spencer,  77  S.  C.  50,  57  S.  E.  638.)  The  court  could  not 
have  erred  in  excluding  the  evidence  of  specific  acts 
touching  upon  the  character  of  the  deceased,  the  Same 
being  clearly  incompetent  and  inadmissible.  (State  v. 
Pearce,  15Nev.  191.) 

By  the  Court,  McCabran,  C.  J. : 

The  appellant  was  convicted  in  the  District  Court  of 
Humboldt  County  of  murder  in  the  second  degree.  The 
charge  grew  out  of  the  killing  of  one  Marcel  Edmund 
Ramella  in  a  saloon  in  the  town  of  Winnemucca  in  that 
county.  The  killing  was  by  shooting  with  a  pistol.  The 
record  discloses  that  both  the  appellant  and  deceased 
had  been  drinking  during  the  day  and  up  to  the  time 
of  the  incident  out  of  which  deceased  lost  his  life.  It 
appears  that  prior  to  the  day  on  which  the  shooting 
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occurred,  and  indeed  almost  up  to  the  time  at  which 
the  fatal  shot  was  fired,  appellant  and  the  deceased 
were  friends.  It  is  disclosed  from  the  record  that  the 
deceased  took  dinner  at  the  Roman  Tavern  some  time 
about  11:30  a.  m.  on  the  day  on  which  he  lost  his  life. 
After  dinner  appellant  and  the  deceased  became  engaged 
in  a  scuffle  or  wrestle  in  the  bar-room  immediately 
adjoining  the  dining-room.  Both  men  were  seen  grap- 
pling upon  the  floor  of  the  bar-roora.  Appellant,  after 
disengaging  himself  from  the  deceased,  went  behind 
the  bar,  and  there  followed  some  considerable  discus- 
sion relative  to  the  merits  of  the  respective  parties  in 
the  wrestling  game,  an  offer  being  made  by  appellant 
to  wrestle  the  deceased  for  $100  at  a  public  place. 
There  is  testimony  in  the  record  of  violent,  threaten- 
ing utterances  having  been  made  by  deceased  toward 
appellant  immediately  following  the  discussion  relative 
to  the  wrestling  bout.  The  deceased  had  left  the  bar- 
room in  which  appellant  was  tending  bar  and  was 
standing  on  the  outside  somewhere  close  to  the  edge 
of  the  sidewalk  in  front  of  the  door.  Appellant,  having 
armed  himself  with  a  revolver,  went  out  through  the 
front  door,  and  it  is  there  that  he  contends  and  testifies 
that  the  deceased  came  toward  hira  in  a  threatening 
manner,  holding  his  hands,  or  at  least  one  of  his  hands, 
somewhat  behind  him,  and  said,  "Here  is  where  you 
get  your  last." 

The  plea  ef  self-defense  was  interposed.  In  the  state- 
ment of  counsel  for  appellant  made  to  the  jury  when 
the  prosecution  had  closed  its  case  in  chief,  he  declared 
to  the  jury  that  the  defense  would  attempt  to  prove : 

"That  he  [the  deceased]  was  making  an  effort  to  strike 
the  defendant  with  a  knife,  and  that  the  defendant, 
for  the  purpose  of  protecting  himself,  drew  the  pistoi 
which  has  been  offered  in  evidence,  and  in  that  struggle 
•  •  "  we  will  show  that  there  was  a  struggle  which 
was  commenced  by  the  deceased,  the  deceased  trying 
to  use  a  knife  and  at  the  same  time  grappling  with 
the  defendant;    and  in  that  struggle  the  defendant 


by  Google 


State  v.  Sella 


Opinion  of  the  Court — McCarran,  C.  J. 


attempted  to  protect  himself  from  the  onslaught  of 
the  deceased  and  received  this  shot  from  the  pistol 
which  he  held  in  his  hand.  The  testimony  will  show 
that  the  hand  in  which  the  pistol  was  held  was  being 
grappled  by  the  deceased.  •  •  *  We  shall  attempt 
to  show  you  that  the  killing  of  the  deceased  was  under 
such  circumstances  as  made  the  acts  of  the  defendant 
justifiable  under  all  circumstances  of  the  case." 

The  appellant  having  taken  the  stand  in  his  own 
behalf,  and  after  having  related  at  length  the  incidents 
immediately  preceding  the  shooting,  stated: 

"I  walked  out  the  door.  Say  this  is  the  door  and 
there  is  a  little  space  before  you  get  out  on  the  side- 
walk. The  first  step  on  the  sidewalk  I  turned  myself 
to  the  right  where  he  was  standing,  and  he  says,  'Now, 
here  you  are,'  and  he  came  in  a  rush,  walking  pretty 
fast.  He  was  some  four  or  five  or  maybe  six  steps 
away  from  me,  and  I  says,  'Edmund,  why  not  come  in 
and  have  a  drink  together  and  call  this  all  off?'  And 
he  came  all  at  once  and  said,  'Here  is  where  you  get 
your  last,'  and  I  thought  for  sure  he  had  a  knife,  and 
at  the  same  time  I  drew  my  body  back  this  way  and  he 
ran  into  my  body,  but  didn't  have  a  chance  to  strike 
me  very  hard ;  and  I  put  my  arm  up  somewhere  around 
his  body  and  at  the  same  time  I  pulled  out  the  gun  and 
says,  'Ramella,  look  out,'  and  at  the  same  time  pulled 
out  the  gun.  The  gun  was  pointed  toward  the  ground, 
and  with  his  left  hand  he  held  and  grabbed  my  right 
hand  and  my  right  hand  made  this  kind  of  a  motion 
[up]  and  the  shot  went  off. 

"Q.  Did  you  believe  yourself  to  be  in  danger  at  the 
time  you  drew  this  pistol?  A.  Yes,  sir;  because  he 
came  towards  me,  and  his  actions,  and  at  the  same  time 
he  said,  'Here  is  where  you  get  your  last.'" 

The  defendant  in  his  case  in  chief  was  permitted 
to  introduce  evidence  tending  to  establish  that  the 
reputation  of  the  deceased  was  that  of  a  violent  and 
dangerous  man,  or  at  least  that  when  intoxicated  his 
reputation  for  peace  and  quiet  was  bad  in  the  com- 
munity  in  which  he  lived.    This  evidence  was  permitted 
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to  be  introduced  before  the  defendant  had  taken  the 
stand  in  his  own  behalf  or  had  attempted  to  establish 
the  element  of  self-defense.  It  went  before  the  jury 
without  objection. 

The  state  in  rebuttal  produced  a  number  of  witnesses 
to  testify  to  the  good  reputation  borne  by  the  deceased 
in  his  lifetime  in  the  community  in  which  he  resided, 
and  it  ia  with  reference  to  the  cross-examination  of 
these  witnesses  that  one  of  the  principal  errors  assigned 
to  the  trial  court  is  brought  here  for  review. 

The  state's  witness,  F.  M.  Buckingham,  after  having 
testilied  to  his  being  acquainted  with  the  deceased 
during  his  lifetime,  and  to  his  having  known  him  for 
a  period  of  approximately  three  years  spent  in  Para- 
dise Valley,  Humboldt  County,  was  asked  the  ^neral 
question  in  direct  examination: 

"Are  you  acquainted  with  his  [deceased's]  reputation 
in  that  community  for  peace  and  quiet?    A.  Yes,  sir. 

"Q.  Do  you  know  whether  that  was  good  or  bad? 
A.  I  consider  it  good. 

"Q.  He  bore  a  good  reputation  for  peace  and  quiet 
in  that  community,  did  he?    A.  Yes,  sir. 

"Q.  Did  he  or  did  he  not  have  a  bad  reputation  in 
that  community  for  peace  and  quiet  while  drinking? 
A,  Well,  that  I  couldn't  say." 

This  last  question  was  strenuously  objected  to  by 
counsel  for  the  defendant,  and  upon  the  court  overrul- 
ing the  objection  the  witness  made  the  further  answer : 

"Why,  I  don't  know  as  I  could  say  what  his  reputation 
was  when  he  was  drinking  because  I  never  saw  him 
in  that  state  or  condition. 

"Q.  (By  tiie  prosecuting  attorney.)  Do  you  know 
anything  against  his  reputation?    A.  No,  I  do  not. 

"Q.  Are  you  acquainted  with  what  the  people  of  the 
conununity  say  of  him?    A.  Generally  so." 

On  cross-examination,  counsel  for  the  defendant  pro- 
pounded the  following  questions : 

"Q.  Do  you  know  Johnnie  Forgnone?    A.  Yes,  sir. 

"Q.  Do  you  remember  about  the  deceased  assaulting 
him?" 
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This  question  was  objected  to  by  the  prosecuting 
attorney  "as  not  proper  cross-examination,"  and  the 
objection  was  sustained  by  the  court  for  that  reason. 
The  exception  was  taken  by  counsel  for  the  defen- 
dant "upon  the  ground  that  the  same  is  proper  cross- 
examination  for  the  purpose  of  testing  the  knowledge 
of  this  witness  as  to  the  general  reputation  of  the 
deceased."  Counsel  for  defendant  then  made  the  fol- 
lowing offer : 

"Defendant  now  at  this  time  by  the  cross-examination 
of  this  witness  offers  to  show  that  the  witness  had  heard 
of  deceased  making  an  assault  upon  Johnnie  Forgnone, 
and  that  Andrew  Mosci  took  a  knife  away  from  the 
deceased  and  ended  the  difficulties;  and  we  offer  to 
show  that  this  witness  has  heard  of  numerous  difficulties 
in  which  the  deceased  was  engaged  while  intoxicated 
and  in  which  he  committed  assaults  upon  other  people." 

The  offer  being  denied  by  the  court,  counsel  for 
defendant  reserved  an  exception  "upon  the  ground  that 
the  same  is  proper  examination  for  the  purpose  of 
testing  the  knowledge  of  this  witness  as  to  the  general 
reputation  of  the  deceased." 

The  witness  Steve  Ferraro,  being  called  by  the  prose- 
cution in  rebuttal,  was  asked  the  question : 

"Q.  Did  you  know  what  his  [deceased]  reputation 
was  in  that  community  for  peace  and  quiet  during  the 
time  he  lived  there?    A.  Yes,  sir. 

"Q.  You  know,  do  you?    A.  Yes,  sir. 

"Q,  What  was  his  reputation  for  peace  and  quietness? 
A.  Quiet. 

"Q.  Was  it  good  or  bad?    A.  Good. 

"Q.  Did  he  have  a  reputation  in  that  community  for 
being  quarrelsome  and  dangerous  when  intoxicated? 
A.  I  have  seen  him — 

"Q.  Can  you  say  whether  he  had  or  had  not  such  a 
reputation.    A.  No,  sir. 

"Q.  Well,  was  his  reputation  there  that  he  was 
dangerous  when  drinking?    A.  No,  sir." 

On  cross-examination,  the  following  question  was 
propounded : 
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"Did  you  hear  the  circumstances  of  his  [deceased] 
having  a  fight  with  Johnnie  Forgnone?" 

Objection  to  this  question  on  the  ground  that  it  was 
not  proper  cross-examination  was  sustained  by  the  trial 
court,  and  an  exceptipn  reserved  by  the  defendant  on 
the  ground  that  the  same  was  proper  cross-examination 
to  test  the  knowledge  of  the  witness  as  to  general  repu- 
tation. The  witness  was  further  interrogated  on  cross- 
examination  : 

"Q.  I  will  ask  you  to  state  if  you  have  heard  of  the 
drcumstances,  having  a  fight  with  Mr.  Achrato." 

Objection  to  this  question  was  sustained  on  the 
ground  that  it  was  not  proper  cross-examination,  and 
an  exception  to  the  ruling  was  reserved  by  the  defen- 
dant "for  the  reason  that  the  same  is  proper  cross- 
examination  for  the  purpose  of  showing  the  extent  of 
the  knowledge  of  the  witness  as  to  the  general  reputa- 
tion of  the  deceased." 

The  further  question  was  propounded  on  cross- 
examination  : 

"0.  I  will  ask  you  also  if  you  have  heard  of  the 
circumstances  of  the  constable  of  Paradise  requesting 
Hr.  Recanzone  to  keep  this  young  roan  [the  deceased] 
out  of  town,  because  of  his  quarrelsome  disposition?" 

Objection  to  this  question,  on  the  ground  that  it  was 
"not  proper  cross-examination,"  was  sustained  by  the 
trial  court  and  an  exception  reserved  by  the  defen- 
dant "for  the  reason  that  the  same  is  proper  cross- 
examination  for  the  purpose  of  testing  this  witness 
as  to  his  knowledge  of  the  general  reputation  of  the 
deceased  when  intoxicated." 

To  the  witness  Abel  the  prosecution  put  the  question : 

"State  whether  he  did  or  did  not  have  a  bad  reputa- 
tion for  peace  and  quiet  while  drinking.  A.  I  never 
heard  of  him  having  a  bad  one." 

On  cross-examination,  objection  was  sustained  to  the 
question : 

"Did  you  ever  hear  of  the  circumstances  of  him 
having  a  fight  with  Johnnie  Forgnone  at  Paradise?" 

1.  The  record  discloses  that  to  all  of  the  character 
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witnesses  produced  in  rebuttal  by  the  prosecution  the 
defendant's  counsel  propounded  interrogatories  assum- 
ing to  elicit  the  witnesses'  knowledge  of  particular 
events.  The  refusal  of  the  court  to  permit  counsel  to 
cross-examine  in  this  manner  cojistitutes  the  basis  of 
an  assignment  of  error,  the  seriousness  of  which  we 
cannot  overlook.  If  the  question  here  presented  was 
one  arising  out  of  an  examination  of  a  witness  in  chief, 
then  an  entirely  different  view  as  to  the  rule  applicable 
might  be  taken;  but  it  is,  we  think,  established  by  an 
overwhelming  line  of  authority  that  in  testing  the  credi- 
bility of  a  character  witness  the  same  means  may  be 
resorted  to  as  may  be  employed  to  determine  how  far 
a  witness  who  testifies  to  any  other  fact  relative  to  the 
issue  is  to  be  believed ;  and  into  this  comes  the  question 
of  the  sincerity  of  the  witness,  his  trustworthiness  or 
his  bias,  the  extent  of  his  knowledge  or  information, 
his  acquaintance  with  the  expressions  of  people  gen- 
erally in  the  community  in  which  the  person  whose 
character  is  in  question  resides  or  resided,  his  oppor- 
tunity for  acquiring  information  on  the  subject — all 
these  elements  constitute  proper  avenues  for  inquiry 
by  cross-examination. 

The  plea  of  self-defense  having  been  interposed  and 
contended  for,  and  the  hostile  demonstration  by  the 
deceased  having  been  testified  to,  it  was  permissible, 
as  tending  to  establish  who  was  the  aggressor  in  the 
fatal  affray,  for  the  defendant  to  show,  if  he  could,  the 
general  reputation  of  the  deceased  as  that  of  a  violent 
or  dangerous  person.  When  the  prosecution  sought  on 
rebuttal  to  establish  the  good  reputation  of  the  deceased, 
it  was  proper,  under  the  rules  of  cross-examination, 
for  the  defendant  to  test  these  character  witnesses  by 
every  means  legitimate,  by  every  avenue  through  which 
the  credibility  of  such  witnesses,  their  sincerity,  their 
disinterestedness,  their  knowledge  or  information  or 
their  acquaintance  with  the  general  expressions  of  the 
people  in  the  community  might  be  ascertained. 

Mr.  Greenleaf,  in  his  work  on  Evidence,  speaking  of 
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the  question  of  testing  a  witness  who  speaks  to  good 
character,  says : 

"It  will  expose  the  untrustworthiness  of  his  testimony 
if  he  admits  that  rumors  of  misconduct  are  known  to 
hint;  for  the  knowledge  of  such  rumors  may  well  be 
inconsistent  with  his  assertion  that  the  person's  repu- 
tation is  good.  Accordingly,  the  propriety  of  inquiring 
whether  he  has  not  heard  that  the  person  whose  reputa- 
tion he  has  supported  has  been  charged  with  this  or 
that  miadeed  has  usually  been  conceded.  A  few  courts, 
however,  usually  through  a  misunderstanding  of  the 
real  purpose  of  the  inquiry  and  supposing  it  to  be  in 
Eolation  of  the  rule  against  proving  particular  acts 
of  misconduct,  have  forbidden  it.  On  a  similar  prin- 
ciple, a  witness  impeaching  reputation  may  be  tested 
on  cross-examination  by  requiring  him  to  specify  the 
sources  of  his  information,  and  in  particular  the  per- 
sons whose  remarks  have  served  to  give  rise  to  his 
assertion  that  the  reputation  is  bad,  because  there  is 
practically  no  other  effective  way  of  exposing  a  false 
or  unfounded  assertion  of  a  bad  reputation.  This  prac- 
tice seems  to  be  generally  conceded  to  be  proper.  The 
preceding  two  principles  apply  in  the  proof  of  a  defen- 
dant's or  other  person's  reputation  as  well  as  of  a 
witness's  reputation."  (1  Greenleaf  on  Evidence,  16th 
ed.  588.) 

In  the  noted  case  of  Annis  v.  People,  13  Mich.  511, 
this  question  being  before  the  Supreme  Court  of  Michi- 
gan, Judge  Cooley,  after  citing  approvingly  the  section 
of  Greenleaf  just  referred  to,  said : 

"The  real  purpose  of  this  cross-examination  is  to 
enable  the  court  and  jury  to  determine  whether  the 
impeaching  witness  in  fact  knows  the  general  reputa- 
tion of  the  other,  and,  if  so,  whether  he  testifies  truly 
in  regard  to  it" 

Continuing,  the  learned  jurist  says : 

"It  was  suggested,  on  the  argument,  that  the  witness 
might,  with  propriety,  be  asked  whether  the  unfavorable 
reports  which  prevailed  had  reference  to  the  question 
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of  truth,  so  as  to  test  his  accuracy  in  assuming  to  speak 
to  a  general  reputation  for  veracity ;  but  if  the  exami- 
nation must  stop  here,  its  purpose  would  very  generally 
be  defeated.  There  is  no  case  where  a  thorough  cross- 
examination  is  more  important  to  an  elucidation  of  the 
truth  than  where  a  witness  in  giving  an  answer  to  a 
general  question  which  calls  both  for  matter  of  fact 
and  matter  of  opinion.  If  a  witness  can  shield  himself 
behind  an  answer  so  general  that,  even  if  false,  the 
person  who  knows  that  fact  cannot  testify  with  definite- 
ness  on  the  subject,  we  may  well  believe  that  bad  men 
will  frequently  resort  to  this  species  of  evidence  where 
the  truth  will  not  warrant  it  *  *  *  Nothing  is 
more  common  in  principle  than  to  see  a  witness  placed 
upon  the  stand  to  impeach  the  general  reputation  of 
another  for  veracity,  when  a  cross-examination  demon- 
strates that  the  reports  only  relate  to  a  failure — 
probably  an  honest  one — to  meet  obligations,  while  the 
party's  real  reputation  for  truth  is  above  suspicion. 
Nothing  short  of  a  cross-examination,  which  compels 
the  impeaching  witness  to  state  both  the  source  of  the 
reports  and  their  nature,  will  enable  the  party  either 
to  test  the  correctness  of  the  impeaching  evidence,  or 
to  protect  the  witness  who  is  assailed,  if  he  is  assailed, 
unjustly." 

We  find  the  English  courts  dealing  with  the  question 
here  under  consideration.  In  Reg.  v.  Wood  and  Parker, 
a  witness  was  called  to  speak  of  the  character  of  the 
prisoner  who  deposed  to  his  having  known  the  prisoner 
for  some  years  and  gave  him  good  character.  On  cross- 
examination  by  the  prosecution,  the  witness  stated  that 
he  never  heard  anything  against  him.  He  was  then 
questioned  as  to  whether  he  ever  heard  of  a  robbery 
which  had  taken  place  in  the  neighborhood  some  years 
previous,  and  on  his  answer  in  the  affirmative  was  then 
asked,  "Did  you  ever  hear  that  W.  was  suspected  of  hav- 
ing done  it?"  The  court,  in  dealing  with  the  question, 
said: 
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"A  man's  character  is  made  up  of  a  number  of  small 
circumstances,  of  which  his  being  suspected  of  miscon- 
duct is  one.  The  question  may  be  put."  (Reg.  v.  Wood 
and  Parker,  The  Jurist,  vol.  5,  1841,  p.  225.) 

To  the  same  effect  we  find  the  case  of  Rex  v.  Martin, 
25  Enjr.  C.  L.  Rep.  575,  6  Car.  &  P.  562. 

In  the  case  of  Steele  v.  State,  83  Ala.  20,  3  South.  547, 
this  question  was  considered,  and  we  find  the  Supreme 
Court  of  Alabama  expressing  itself  thus : 

"While  one's  character  or  reputation  may  be  assailed 
by  showing  a  general  bad  repute  in  the  neighborhood 
of  his  residence,  or  where  he  is  known,  particular  acts 
of  bad  conduct,  or  special  circumstances  of  disgrace, 
are  not  admissible  for  such  purpose  on  direct  examina- 
tion, although  they  often  may  be  on  cross-examination 
by  the  opposite  party.  (Jones  v.  State,  76  Ala.  9; 
Jackion  v.  State,  78  Ala.  471;  1  Greenl.  on  Ev.  14th 
ed-sec.  55.)" 

In  the  case  of  State  v.  Crow,  107  Mo.  341,  17  S.  W. 
745,  the  Supreme  Court  of  Missouri  expresses  our  views 
on  the  question  of  the  right  of  the  defendant  in  this 
case  to  cross-examine  the  several  witnesses  for  the 
purpose  of  testing  their  credibility  and  knowledge  of 
the  general  subject.  There  a  witness  in  behalf  of  the 
defendant  testified  to  his  good  reputation.  On  cross- 
examination  he  was  asked,  and  permitted  to  answer  over 
defendant's  objection,  if  he  had  not  heard  of  defendant 
being  Indicted  for  stealing  other  cattle  previous  to  this 
(defendant  was  on  trial  for  the  larceny  of  a  cow),  and 
if  he  had  not  heard  that  the  defendant  had  been  charged 
with  violating  the  revenue  laws  and  selling  whisky 
without  license.  The  court,  after  commenting  on  the 
right  of  the  accused  to  introduce  evidence  of  his  pre- 
vious good  character,  and  the  right  of  the  prosecution 
to  meet  such  by  proof  or  by  evidence  of  bad  reputation, 
said: 

"The  evidence  thus  allowed,  whether  given  in  support 
or  impeachment  of  the  character  of  the  accused,  must. 
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as  a  rule,  be  confined  to  general  reputation,  and  cannot 
be  extended  to  particular  facts.  (State  v.  Reed,  85  Mo. 
194 ;  State  v.  Reavis,  71  Mo.  420.)  If  the  testimony  of 
this  witness  had  been  offered  by  the  state  as  original 
evidence  for  the  purpose  of  rebutting  the  evidence  of 
good  character  previously  introduced  by  the  state,  it 
would  have  been  clearly  inadmissible.  Defendant  was 
presumed,  when  he  put  his  general  character  in  issue, 
to  be  prepared  to  defend  it;  but  he  could  not  be  held 
ready  to  defend  other  independent  acts  with  which  he 
was  not  charged.  (State  v.  Tabor,  95  Mo.  590,  8  S.  W. 
744;  State  v.  Goetz,  34  Mo.  85.)  The  ruling  of  the 
court  cannot  be  defended  upon  the  ground  that  the 
evidence  was  admissible  for  the  purpose  of  rebutting 
defendant's  evidence  of  good  character;  but,  after  care- 
ful consideration,  we  are  satisfied  that  it  was  properly 
admitted  in  cross-examination  of  the  witness  to  deter- 
mine his  credibility  and  the  sources  of  the  information 
upon  which  the  knowledge  of  defendant's  character  was 
obtained.  •  *  *  When  defendant  put  this  witness 
forward  to  support  his  character  he  subjected  him 
to  legitimate  cross-examination  upon  the  subject  of 
inquiry,  and  himself  to  such  disaster  as  might  result 
therefrom.  Character  is  made  up  of  acts  and  conduct, 
and  evidence  in  respect  to  it  is,  by  the  rule  of  law, 
confined  to  the  testimony  of  neighbors,  who,  by  asso- 
ciation, know  the  general  estimate  placed  upon  it 
Inquiry  as  to  information  of  important  facts  and  con- 
duct of  a  defendant's  life  would  certainly  be  relevant 
to  show  the  grounds  upon  which  the  witness  had  made 
his  estimate  of  character.  (1  Best,  Ev.  sec.  261; 
Ingram  v.  State,  67  Ala.  71 ;  Commonwealth  v.  O'Brien, 
119  Mass.  346,  20  Am.  Rep.  326.)" 

The  court  there  cited  approvingly  the  assertion  of 
the  rule  as  made  by  Judge  Cooley  in  the  case  of  People 
v.  A/mis,  supra,  and  as  laid  down  by  Mr.  Greenleaf  in 
his  work  on  Evidence.  The  rule  of  cross-examination 
as  to  witnesses  offered  by  the  defendant  to  establish 
his  own  good  reputation  is  no  less  applicable  to  wit- 
nesses offered  by  the  prosecution    in   an  affirmative 
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attempt  to  establish  the  good  reputation  of  the  deceased 
in  the  community  in  which  he  resided.  In  the  case  of 
State  V.  McLaughlin,  149  Mo.  19,  50  S.  W.  315,  we  find 
the  Supreme  Court  of  Missouri  again  dealing  with  the 
question  here  under  consideration  in  a  case  of  murder 
where  self-defense  was  interposed.  The  prosecution 
sought  to  impeach  the  character  of  a  witness  offered 
by  the  defendant.  The  witness,  having  testified  to  the 
good  reputation  of  the  one  sought  to  be  impeached, 
stated  on  cross-examination  that  he  had  never  heard 
anything  against  the  party.  He  was  asked  if  he  had 
heard  that  the  party  kept  an  unlawful  dive  in  a  given 
place.  He  answered  that  he  had,  and  that  he  had  heard 
that  he  was  selling  liquor  illegally.  He  was  asked  if 
he  had  not  heard  of  various  other  disreputable  trans- 
actions of  the  party,  and  answered  that  he  had  heard 
of  some  and  not  of  others.  The  objection  to  the  cross- 
examination  was  that  it  was  incompetent  and  irrelevant. 
The  court  said : 

"It  is  settled  law  that,  when  a  witness  is  called  to 
sustain  or  attack  the  reputation  of  another  witness,  the 
opposite  party  may  cross-examine  him  liberally  as  to 
his  means  of  knowledge,  and  test  his  own  truthfulness, 
and  it  is  largely  a  matter  of  discretion  with  the  court 
how  far  such  an  examination  shall  be  allowed." 

In  the  case  of  De  Arman  v.  State,  71  Ala.  351,  the 
court  had  before  it  the  identical  question  presented  in 
the  case  at  bar.  There,  as  here,  rebutting  witnesses  for 
the  state  testified  to  the  good  character  of  the  deceased. 
They  were  then  asked  on  cross-examination  whether 
they  had  not  heard  of  several  enumerated  acts  of  vio- 
lence done  by  the  deceased.  The  court  refused  to  allow 
the  witnesses  to  answer  these  questions.  This  was 
declared  to  be  error,  the  supreme  court  saying: 

"Character,  in  this  connection,  is  the  estimate  which 
the  public  places  on  the  person,  the  subject  of  the 
inquiry;  his  reputation.  When  a  witness  is  called  to 
testfy  in  regard  to  it,  he  must  not  speak  of  or  from 
his  individual  knowledge  of  the  acts  or  conduct  of  the 
person  inquired  about.     His  reputation  or  standing, 
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whether  good  or  bad,  is  the  matter  to  be  deposed  to. 
Character  is  the  estimation  in  which  one  is  held  by  the 
public  who  know  his  standing.  Thus  one  may  have  the 
reputation  of  being  peaceable  or  quarrelsome,  harmless 
or  dangerous,  and  bloodthirsty,  truthful,  or  the  con- 
trary, honest  or  dishonest.  A  witness,  having  knowl- 
edge of  this  estimate  in  which  such  person  is  held  by 
the  public,  may  testify  as  to  his  reputation  or  character, 
although  he  may  have  no  personal  knowledge  that  he 
is  peaceable,  truthful,  honest,  or  the  contrary.  On  cross- 
examination  a  witness  as  to  character  may  be  inter- 
rogated as  to  the  foundation  of  his  opinion.  And,  as 
character  manifests  itself  by  the  manner  in  which  one 
is  esteemed,  spoken  of,  or  received  in  society,  it  is 
always  permissible,  on  cross-examination,  to  ascertain 
the  extent  of  the  witness's  information,  and  the  data 
from  which  he  draws  his  conclusion.  The  weight  of 
such  testimony  must  depend  largely  on  the  reasonable- 
ness of  the  conclusion  the  witness  draws  from  the 
premises  as  he  may  depose  to  them." 

To  the  same  effect  was  the  case  of  Ingram  v.  State,  67 
Ala.  67.  In  the  case  of  Movlton  v.  State,  88  Ala.  116,  6 
South.  758,  6  L.  R.  A.  301,  the  Supreme  Court  of  Ala- 
bama, being  again  called  upon  to  deal  with  the  question, 
gave  a  lucid  expression  of  the  true  rule,  saying : 

"In  several  cases  we  have  said,  in  general  terms,  that, 
while  particular  acts  of  bad  conduct  are  not  admissible 
to  assail  character  on  the  direct  examination,  a  witness 
deposing  to  general  character  may  be  cross-examined  as 
to  particular  facts,  in  order  to  test  the  soundness  of  his 
opinion,  and  elicit  the  data  on  which  it  was  founded. 
•  *  *  By  this  is  meant,  not  the  truth  of  such  par- 
ticular facts,  but  circulating  rumors  of  them,  which 
form  a  part  of  the  general  repute,  and  help  to  make  up 
one's  good  or  bad  character." 

This  rule  applicable  to  cross-examination  of  character 
witnesses  was  again  emphasized  by  the  Supreme  Court 
of  Alabama  in  the  case  of  Tesney  v.  State,  77  Ala.  33. 
In  the  latter  case  the  witness  was  asked  on  cross- 
examination  if  he  had  not  heard  of  the  deceased  going 
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over  into  an  adjoining  county  and  having  several  rows 
and  shooting  scrapes  over  there.  The  trial  court  sus- 
tained the  objection  of  the  prosecution,  and  the  supreme 
court,  reaffirming  its  conclusion  in  the  De  Arman  case, 
held  that  the  act  of  the  trial  court  in  this  respect  was 
error. 

.  The  Supreme  Court  of  Oregon  had  occasion  to  deal 
with  the  question  in  the  case  of  State  v.  Ogden,  39  Or. 
195,  66  Pac.  449.  In  that  case  the  defendant,  on  trial 
for  rape,  introduced  testimony  tending  to  show  that  the 
general  reputation  of  the  prosecutrix  for  chastity  and 
virtue  in  the  community  in  which  she  resided  was  bad. 
The  state  called  a  witness  in  rebuttal,  who  testified 
to  her  good  reputation.  On  cross-examination  by  the 
defendant,  the  witness  was  interrogated : 

"Did  you  ever  hear  of  her  being  discharged  from 
A.  Dickson's,  the  liveryman  there  (at  Lagrande),  on 
account  of  immoral  conduct?  Did  you  know  of  her 
being  discharged  by  J.  A.  Darrin  from  the  Eagle  restau- 
rant on  account  of  her  immoral  character?  Did  you 
ever  hear  of  her  being  discharged  by  Mrs.  Richard 
Kelly  on  account  of  her  immoral  habits?" 

Objection  having  been  sustained  to  these  interroga- 
tories, the  defendant's  counsel  offered  to  prove  by  the 
witness  the  facts  implied  in  the  questions  so  objected 
to,  but  the  proffer  was  rejected  by  the  trial  court  The 
supreme  court  said  that,  the  witness  "having  testified 
that  the  reputation  of  the  prosecutrix  for  chastity  and 
virtue  was  good,  'as  far  as  he  had  heard,'  the  questions 
propounded  to  him  on  cross-examination  were  calculated 
to  call  his  attention  to  the  alleged  rumors  derogatory 
of  her  character  in  these  respects,  and  to  test  his 
veracity  in  attributing  to  her  such  general  reputation." 
In  that  case  the  court  referred  to  a  section  of  the  statute 
bearing  upon  the  subject  of  cross-examination  (Hill's 
Ann.  Laws  Or.  sec.  837),  but  in  announcing  its  conclu- 
sion on  the  subject,  the  court  based  the  same  on  the 
broad  general  principle  that  inasmuch  as  the  questitms 
Were  propounded  to  the  witness  on  cross-examination 
and  related  to  and  were  connected  with  the  matter 
voi_«— a 
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stated  by  him  in  his  direct  examination,  the  court's 
refusal  to  permit  the  witness  to  answer  such  questions 
was  not  a  matter  within  the  exercise  of  judicial  discre* 
tion,  but  was  the  denial  of  an  absolute  right  granted 
to  the  defendant,  and  hence  reversible  error.  The  court 
in  that  case  referred  approvingly  and  based  its  conclu- 
sion upon  the  doctrine  as  laid  down  in  Ingram  v.  State^ 
supra,  and  further  referred  to  the  following  cases,  all 
applicable  to  the  subject:  Thompson  v.  State,  100  Ala. 
70,  14  South.  878;  State  v.  Pain,  48  La.  Ann.  311,  19 
South.  138;  People  v.  Ah  Lee  Boon,  97  Cal.  171,  31  Pac 
933 ;  McDonel  v.  State,  90  Ind.  320 ;  Basye  v.  State,  45 
Neb.  261,  63  N.  W.  811 ;  People  v.  Pyckett,  99  Mich.  613, 
58  N.  W.  621 ;  State  v.  Crow,  supra;  People  v.  McKane, 
143  N.  Y.  455,  38  N.  E.  950 ;  State  v.  Jerome,  33  Conn. 
265.  The  case  of  State  v.  Ogden,  supra,  was  again 
referred  to  approvingly  and  the  doctrine  applicable  to 
the  subject  at  bar  reenunciated  by  the  Supreme  Court 
of  Oregon  in  the  case  of  State  v.  Doris,  51  Or.  136,  94 
Pac.  44, 16  L.  R.  A.  n.  s.  660. 

The  question  here  under  consideration  was  dealt 
with  by  the  Supreme  Court  of  Illinois  in  the  case  of 
Nordgren  v.  People,  211  111.  425,  71  N.  E.  1042.  The 
application  of  the  rule  there  was  under  most  peculiar 
circumstances,  and  yet  not  unlike  those  presented  by 
the  record  in  the  case  at  bar.  There  the  defendant 
was  accused  of  the  murder  of  his  wife  by  giving  her 
whisky  which  contained  strychnine  or  some  other  kind 
of  poison.  Testifying  in  his  own  behalf,  he  stated  that 
his  wife  was  not  only  addicted  to  the  drinking  of 
intoxicating  liquors,  but  that  she  had  been  untrue  and 
unfaithful  to  him,  and  he  stated  that  certain  persons, 
naming  them,  including  one  Curtis,  had  told  him  about 
his  wife's  conduct  and  infidelity.  Subsequently  the 
state  put  Curtis  upon  the  stand  and  propounded  the 
following  questicm: 

"Mr.  Curtis,  I  want  to  ask  you  to  state  to  the  jury  as 
to  whether  or  not  you  at  any  time,  of  your  own  knowl- 
edge, saw  Mrs.  Nordgren  do  anything  that  was  wrong. 
A.  No,  sir." 


by  Google 


State  v.  Sella 


Opinion  or  the  Court — McCarrao.  C.  J, 


In  cross-examination,  counsel  for  the  defendant  asked 
him  what  he  knew  of  the  deceased,  but  the  court  refused 
to  allow  the  question.  This  refusal  was  held  to  be  error, 
the  supreme  court  reasoning  thus : 

"The  witness  had  stated  that  he  had  not  at  any  time 
of  his  own  knowledge  seen  Mrs.  Nordgren  do  anything 
that  was  wrong.  But  he  may  have  had  some  knowledge 
of  her  wrongdoing,  which  he  did  not  see  with  his  own 
eyes.  At  any  rate,  the  defense  had  a  right  to  cross- 
examine  him  as  to  the  character  or  extent  of  his  knowl- 
edge of  the  deceased.  This  right  of  cross-examination 
was  denied,  and  we  think  improperly." 

In  the  case  of  Young  v.  State,  41  Tex.  Cr.  R.  442,  55 
S.  W.  331,  the  Court  of  Criminal  Appeals  of  Texas  had 
before  it  an  appeal  from  a  conviction  of  murder  in  the 
second  degree.  There  the  defendant  and  his  brother 
were  implicated  in  the  homicide.  The  brother  of  the 
deceased  was  killed  in  the  affray.  Defendant  produced 
witnesses  to  testify  that  his  brother  was  a  man  of  good, 
peaceable,  orderly  disposition  and  reputation.  In  cross- 
examination  of  appellant's  witness,  the  state  inquired 
as  to  the  brother  of  appellant  having  had  a  difficulty 
about  a  year  preceding  his  death.  The  court  held  that 
the  testimony  was  admissible  on  cross-examination  of 
appellant's  own  witness.  In  Bearden  v.  State,  44  Tex, 
Cr.  R.  578,  73  S.  W.  17,  the  court  held  it  proper  to 
interrogate  on  cross-examination  if  the  character  wit- 
ness had  not  heard  of  certain  altercations  between  the 
deceased  and  third  persons.  In  the  case  of  People  v. 
Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933,  that  court  held 
that  on  cross-examination  of  witnesses  who  testified  to 
the  good  disposition  of  a  defendant  it  was  proper  to 
interrogate  as  to  their  having  heard  of  his  prior  con- 
viction of  murder,  and  to  his  having  drawn  a  pistol  on 
different  persons. 

A  most  significant  application  of  the  rule  which  we 
deem  in  point  is  found  in  the  California  case  of  People  v. 
Lamar,  148  Cal.  564,  83  Pac.  993.  There  the  character 
witnesses  had  testified  that  the  general  reputation  of 
the  deceased  for  peace  and  quiet  was  good.     He  was 
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then  asked  if  this  was  true  of  deceased  under  all  cir- 
cumstances, and  replied  that  it  was  not.  He  was  asked 
to  explain  what  he  meant  by  that  answer.  Objection 
to  this  interrogatory  was  sustained  by  the  trial  court, 
and  on  motion  the  answer  of  the  witness  that  under  all 
circumstances  his  reputation  for  such  traits  was  not 
good  was  stricken  out.  The  supreme  court,  speaking 
through  Mr.  Justice  Lorigan,  held  that  the  defendant 
was  not  precluded  by  the  answer  of  the  witness  from 
showing,  if  he  could,  that  the  favorable  reputation  testi- 
fied to  was  not  the  same  under  all  circumstances  and 
conditions.  The  doctrine  laid  down  by  the  Supreme 
Court  of  California  in  that  case,  holding  as  it  does  that 
it  might  be  shown,  even  on  direct  examination,  that 
the  deceased  possessed  different  characters  or  different 
traits  adapted  to  different  localities  or  different  con- 
ditions of  mind,  or  that  he  may  have  had  one  reputation 
for  peace  and  quiet  when  sober  and  another  for  these 
same  traits  when  drunk,  emphasizes  the  rule  which  we 
deem  applicable  to  the  matter  at  bar,  that  where  good 
reputation  as  to  the  deceased  for  peace  and  quiet  is 
sought  to  be  established  by  the  prosecution,  the  defen- 
dant on  cross-examination  may  seek  to  test  the  character 
witnesses  by  all  or  any  of  the  avenues  by  which  such 
may  be  accomplished  within  the  scope  of  legitimate 
cross-examination.  In  two  other  significant  cases  the 
Supreme  Court  of  California  has  emphasized  the  rule 
that  is  directly  applicable  to  the  matter  at  bar :  People 
V.  Gordon,  103  Cal.  573,  37  Pac.  534 ;  People  v.  Mayes, 
113  Cal.  624,  45  Pac.  860. 

In  passing  upon  this  question  the  Supreme  Court  of 
Nebraska  brought  out  that  keen  line  of  distinction  which 
differentiates  evidence  offered  as  to  particular  acts  or 
specific  conduct  for  the  purpose  of  establishing  general 
reputation  from  such  acts  or  conduct  sought  to  be 
elicited  from  a  character  witness  on  cross-examination 
for  the  purpose  of  testing  his  veracity,  fairness,  or 
knowledge  of  the  subject.  In  the  case  of  Patterson  v. 
State,  41  Neb.  538,  59  N.  W.  917,  the  Nebraska  court 
referred  to  its  former  opinion  and  decision  in  the  case 
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of  Olive  V.  State,  11  Neb.  1,  7  N.  W.  444,  wherein  it  held 
that  where  a  person  accused  of  crime  adduces  evidence 
of  good  character  or  reputation,  it  is  not  competent  for 
the  prosecution  to  put  in  evidence  particular  facts  tend- 
ing to  prove  it  to  be  bad.  In  the  case  of  Baaye  v.  State, 
45  Neb.  261,  63  N.  W.  811,  the  question  was  again  pre- 
sented to  that  court.  There  the  error  complained  of 
grew  out  of  the  testimony  of  witnesses  who  were  offered 
by  the  defense  as  to  his  general  reputation  for  peace  and 
quiet.  On  cross-examination  each  of  the  witnesses,  over 
the  objection  of  the  defendant,  stated  that  he  had  heard 
of  the  defendant  having  a  quarrel  with  and  striking  a 
man  several  years  before  while  he  resided  at  a  different 
place.  The  appellant  there  contended  that  under  the 
rule  laid  down  in  Olive  v.  State  and  Patterson  v.  State, 
supra,  the  eliciting  of  such  testimony  by  the  prose- 
cution on  cross-examination  was  error.  The  court 
in  dealing  with  the  question  said  that  the  principle 
was  not  correctly  applied  to  the  facts  in  the  two  former 
Nebraska  cases,  and  held  in  substance  that  while  par- 
ticular facts  are  inadmissible  in  evidence  upon  direct 
examination  for  the  purpose  of  sustaining  or  overthrow- 
ing character,  yet  this  doctrine  does  not  extend  to  cross- 
examination.  "It  is  firmly  settled,"  says  the  court,  "by 
the  adjudications  in  this  country  that,  upon  'cross- 
examination  of  a  witness  who  has  testified  to  general 
reputation,  questions  may  be  propounded  for  the  pur- 
pose of  eliciting  the  source  of  the  witness's  information, 
and  particular  facts  may  be  called  to  his  attention,  and 
he  be  asked  whether  he  ever  heard  them."  Then  follows 
the  reasoning  of  the  court  setting  forth  the  true  prin- 
ciple upon  which  questions  of  this  nature  are  permis- 
sible in  cross-examination  as  distinguished  from  direct, 
saying: 

"This  is  permissible,  not  for  the  purpose  of  establish- 
ing the  truth  of  such  facts,  but  to  test  the  witness's 
credibility,  and  to  enable  the  jury  to  ascertain  the 
weight  to  be  given  to  his  testimony.  The  extent  of  the 
cross-examination  of  a  witness  must  be  left  to  the  dis-> 
cretion  of  the  trial  court.     The  questions  put  to  the 
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several  witnesses  were  within  the  scope  of  a  legitimate 
crosa-examination,  and  there  was  no  abuse  of  discretion 
in  permitting  them  to  be  answered." 

Supporting  this  principle  we  find  the  court  citing  the 
cases  of  People  v.  Annis,  supra;  Ingram  v.  State,  supra; 
De  Arman  v.  State,  supra. 

In  the  case  of  State  v.  Arnold,  12  Iowa,  481,  a  defen- 
dant on  trial  produced  a  witness  for  the  purpose  of 
establishing  his  good  character,  and  on  the  examination 
in  chief  the  witness  stated,  "His  character  was  divided." 
The  attorney  for  the  prosecution  then  asked  the  witness 
"what  particular  acts  of  his  life  he  had  heard  sp<^en 
of."  The  witness  proceeded  to  relate  various  acta  of 
petit  larceny  that  he  had  been  accused  of  by  report. 
The  supreme  court  in  dealing  with  the  matter,  after 
referring  to  its  former  decision  in  Gordon  v.  State,  3 
Iowa,  410,  said,  in  view  of  the  latitude  which  the  court 
may  legitimately  allow  on  cross-examination,  there  was 
no  error  in  refusing  to  reject  such  testimony.  The 
Supreme  Court  of  the  State  of  New  York,  in  the  case 
of  Carpenter  v.  Blake,  10  Hun,  358,  when  called  upon 
to  deal  with  the  question  at  bar,  expressed  itself  thus : 

"The  general  rule  is,  that  where  general  reputation  is 
relied  upon,  it  is  not  competent  to  give  in  evidence 
specific  acts,  either  to  sustain  or  to  overthrow  such 
general  reputation.  (Bakeman  v.  Rose,  14  Wend.  110; 
Coming  v.  Coming,  6  N.  Y.  104.)  •  •  *  The  defen- 
dant cannot  be  supposed  to  be  prepared  to  prove  the 
facta  in  regard  to  all  cases  which  had  theretofore 
occurred  in  his  practice,  and  the  inevitable  effect  of 
allowing  such  evidence  would  be  to  introduce  before 
the  jury  a  multitude  of  collateral  issues,  and  thua  tend 
to  obscure  and  distract  attention  from  the  real  issue  in 
the  case  on  trial.  But  when  testimony  as  to  general 
reputation  is  given  by  a  witness,  it  seems  to  be  agreed 
that  on  his  cross-examination,  and  with  a  view  to  lessen 
the  effect  of  his  testimony  as  to  general  repute,  or  to 
show  a  bias  in  favor  of  the  party  who  has  called  him, 
but  not  for  the  purpose  of  establishing  the  fact  to  be 
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proved,  the  witness  may  be  asked  whether  he  has  not 
beard  reports  which  tend  to  contradict  the  purport 
and  effect  of  his  testimony.  (Leonard  v.  Allen,  11  Cush. 
[Mass.]  241.)" 

This  court,  in  the  case  of  State  v.  Campbell,  20  Nev. 
122, 17  Pac.  620,  has  intimated  that  in  a  case  where  the 
defendant  was  accused  of  rape  it  was  proper  on  cross- 
examination  of  a  witness  testifying  to  the  good  char- 
acter for  chastity  of  the  victim  to  interrogate  as  to 
particular  acts  of  inchastity  on  her  part.  In  respon- 
dent's brief  we  find  a  most  painstaking  and  thorough 
consideration  of  the  question,  and  we  note  as  significant 
and  directly  applicable  to  the  view  we  have  taken  in 
this  case  that  respondent  there  asserts: 

"The  majority  of  courts,  however,  hold  that  a  witness 
who  has  testified  to  the  good  character  of  the  person 
may,  for  the  purpose  of  testing  his  information  and 
credibility,  but  not  to  establish  the  truth  of  such  facts, 
be  asked  on  cross.«xamination  if  he  has  not  heard  of 
the  commission  of  particular  acts  by  the  party  under 
investigation,  or  reports  or  rumors  to  that  effect,  incon- 
sistent with  the  reputation  attributed  to  him  by  the 


The  decisions  to  which  we  have  referred,  supporting 
this  very  proposition,  which  we  have  attempted  to 
analyze  as  applicable  to  the  matter  at  bar,  might  be 
supplemented  by  many  others:  Randall  v.  State,  132 
Ind.  539,  32  N.  E.  305;  State  v.  Kimes,  152  Iowa,  240, 
132  N.  W.  180;  State  v.  KiUion.  95  Kan.  371,  148  Pac. 
643;  State  V.  Knapp,  45  N.  H.  148;  People  v.  Laudiero, 
192  N.  Y.  304,  85  N.  E.  132 ;  State  v.  Mernman.  34  S.  C. 
16, 12  S.  E.  619. 

2.  We  are  referred  by  respondent  to  the  cases  of 
Davis  V.  Cook,  14  Nev.  265,  and  State  v.  Fronhofer,  38 
Nev.  448,  150  Pac.  846,  as  being  applicable  to  the 
question  under  consideration.  Those  cases  are  cited 
to  support  the  proposition  that  an  interrogation  pro- 
pounded to  a  witness,  which  assumes  the  existence  of 
a  fact  not  in  evidence,  is  not  admissible.    This  rule  is 
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fundamental,  but  haa  no  application  here,  inasmuch  as 
the  fact  in  evidence  by  the  character  witnesses  was  the 
general  reputation  of  the  deceased,  and  the  questions 
propounded  by  counsel  for  appellant  were  to  test  their 
knowledge  of  general  reputation  by  inquiry  as  to  their 
having  heard  of  specific  acts. 

3.  Respondent  contends  that  under  the  rule  laid  down 
by  this  court  in  the  case  of  State  v.  Pearce,  15  Nev.  191, 
the  evidence  sought  to  be  elicited  on  cross-examination 
was  not  i>ermissible.  The  cases  in  our  judgment  are 
not  analogous.  In  the  Pearce  case  the  defendant,  testi- 
fying in  his  own  behalf,  expressly  declared  that  he  fired 
the  ahots  unintentionally.  Here  by  the  plea  interposed 
by  counsel  for  the  defendant  at  the  very  opening  of 
his  case,  as  well  as  by  the  testimony  of  the  defendant 
himself,  justifiable  homicide  was  expressly  declared  and 
relied  upon.  Moreover,  the  contention  of  respondent  is 
interposed  too  late,  inasmuch  as  the  defendant  was  per- 
mitted by  the  trial  court,  and  that  without  objection, 
to  introduce  evidence  attacking  the  reputation  of  the 
deceased  for  peace  and  quiet  even  before  defendant  had 
testified  to  an  overt  act  on  the  part  of  deceased  or  to 
his  claim  of  justifiable  homicide. 

It  is  manifest  that  the  trial  court  in  this  instance  lost 
sight  of  that  rule  which,  as  supported  by  the  authorities 
heretofore  cited,  distinguishes  cases  in  homicide,  where 
the  character  or  reputation  of  the  deceased  is  sought 
to  be  established  by  particular  acts  or  instances,  from 
cases  like  that  at  bar,  where  under  the  right  of  cross- 
examination  the  defendant,  being  confronted  by  wit- 
nesses who  testified  to  the  good  reputation  of  the 
deceased  for  peace  and  quiet,  seeks  to  test  the  knowl> 
edge  and  credibility  of  the  witnesses  by  interrogating 
as  to  particular  instances  or  particular  acts  from  which 
such  credibility  or  knowledge  of  general  reputation  may 
be  weighed  and  considered. 

4.  We  adhere  to  the  rule,  which  we  believe  is  fully 
supported  by  the  great  weight  of  authority,  that  the 
character  or  reputation  of  the  deceased  in  homicide 
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cases  IB  to  be  proven  rather  by  evidence  of  ^neral 
reputation  of  the  deceased  in  the  community  in  which 
be  lived  than  by  particular  acts  or  instances  which  were 
not  a  part  of  the  res  gestte  nor  connected  therewith. 
(Duvree  v.  State,  33  Ala.  380,  73  Am.  Dec.  422; 
Andrews  v.  State,  152  Ala.  16,  44  South.  696;  Campbell 
V.  State,  38  Ark.  498 ;  Croom  v.  State,  90  Ga.  430, 17  S.  E. 
1003;  Thornton  v.  State,  107  Ga.  683,  33  S.  E.  673; 
Andrews  v.  State,  118  Ga.  1,  43  S.  E.  852 ;  Pratt  v.  State, 
56  Ind.  179;  State  v.  Fontenot,  50  La.  Ann.  537,  23 
South.  634,  69  Am.  St.  Rep.  455 ;  State  v.  Thompson. 
109  La.  296,  33  South.  320 ;  Jenkins  v.  State,  80  Md. 
72,  30  Atl.  566;  State  v.  Ronk,  91  Minn.  419,  98  N.  W. 
334;  King  v.  State,  65  Miss.  576,  5  South.  97,  7  Am.  St. 
Rep.  681;  State  v.  Jones,  134  Mo.  254,  35  S.  W.  607; 
People  V.  Rodawald,  177  N.  Y.  408,  70  N.  E.  1 ;  Alexan- 
der V.  Commonwealth,  105  Pa.  1 ;  State  v.  Dill,  48  S.  C. 
249,  26  S.  E.  567;  State  v.  Andrews,  73  S.  C.  257,  53 
S.  E.  423;  Powers  v.  State,  117  Tenn.  363,  97  S.  W.  815; 
Skaggs  v.  State,  81  Tex.  Cr.  R.  563,  21  S.  W.  257 ;  Darter 
V.  State,  39  Tex.  Cr.  R.  40,  44  S.  W.  850 ;  Bybee  v.  State, 
47  S.  W.  367;  Heffington  v.  State,  41  Tex.  Cr.  R.  315, 
54  S.  W.  755 ;  Spangler  v.  State,  41  Tex.  Cr.  R.  424,  56 
S,  W.  326.) 

If  there  be  an  exception  to  this  rule,  and  in  i8olat«d 
eases  under  peculiar  circumstances  we  find  courts  hold- 
ing in  favor  of  an  exception,  it  does  not  apply  to  the 
case  at  bar.  But  the  general  rule  itself,  as  supported 
by  the  numerous  authorities  just  cited,  does  not  apply 
to  the  question  under  consideration.  The  right  of  the 
defendant  to  cross-examine  the  witnesses  offered  by  the 
state  to  prove  the  good  reputation  of  the  deceased  could 
not  be  maintained  for  the  purpose  of  establishing  the 
deceased's  general  reputation  as  being  bad  in  the  com- 
munity in  which  he  had  resided.  The  interrogatories 
were  proper  and  admissible  solely  for  the  purpose  of 
testing  the  witnesses  as  to  their  veracity,  trustworthi- 
ness and  competency,  and  as  to  their  knowledge  of 
or  acquaintance  with  the  general  reputation  of  the 
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deceased.  Neither  does  the  principle  to  which  we  adhere 
come  under  the  general  rule  that  when  self-defense  is 
an  issue  and  it  is  neceasary  to  show  the  state  of  mind  of 
the  slayer  at  the  time  of  the  commission  of  the  offense, 
specific  acts  of  violence  of  the  deceased,  which  are  then 
known  to  the  slayer  or  have  been  communicated  to  him, 
which  tend  to  show  that  the  deceased  was  a  violent 
and  dangerous  man,  may  be  shown  for  the  purjiose  of 
establishing  self-defense. 

The  whole  question  here  presented  turns  on  the  right 
of  a  party  to  interrogate  on  cross-examination  as  to 
matters  properly  within  the  scope  of  the  examination 
in  chief. 

5.  Was  the  error  complained  of  one  by  reason  of  which 
the  appellant  was  deprived  of  a  substantial  right?  It 
is  difficult  to  conceive  of  a  right  more  substantial  or 
important  to  one  accused,  where  his  life  or  his  liberty 
may  be  the  forfeit,  than  that  of  cross-examining  wit- 
nesses whose  testimony  is  adduced  either  to  prove  his 
guilt  or  to  break  down  or  destroy  his  defense.  If  we 
assert,  as  we  are  bound  to  do  in  conformity  with  the 
great  line  of  authorities,  that  it  was  error  for  the  trial 
court  to  deprive  the  appellant  of  the  right  to  cross- 
examine  character  witnesses  for  the  purpose  of  testing 
their  veracity,  their  credibility,  their  fairness,  or  the 
scope  of  their  knowledge  as  to  such  a  vital  matter  as 
the  reputation  of  the  deceased  for  peace  and  quiet — if 
we  say  that  though  this  was  error  yet  it  is  not  of 
such  a  serious  nature  as  would  require  a  reversal  of  the 
case,  where  shall  we  set  the  rule?  Where  shall  we  draw 
the  line? 

6.  Respondent  argues  that  the  form  of  the  questions 
propounded  on  cross-examination  to  the  witnesses  was 
not  proper,  and  hence  he  cannot  contend  for  the  error 
assigned,  but  this  was  not  embraced  within  the  scope 
of  the  objection  interposed  by  the  prosecuting  attorney 
in  the  trial  court.  Neither  was  this  element  considered 
by  the  trial  court  when  ruling  upon  the  question.  The 
only  ground  upon  which  the  objection  was  based  and 
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upon  which  the  court  ruled  was  that  such  question  was 
improper  on  cross-examination.  We  deem  it  projier  to 
say  in  reply  to  the  suggestion  of  respondent  that  in 
view  of  the  mattera  to  which  the  character  witnesses 
for  the  state  were  permitted  to  testify,  in  view  of  the 
form  of  the  answers  permitted  to  stand  in  the  record, 
tbe  questions  as  propounded  by  counsel  for  defendant 
were  not  subject  to  an  objection  as  to  form. 

The  general  reputation  of  the  deceased  was,  by  reason 
of  the  nature  of  the  defense,  an  important  element  in 
the  case,  especially  so  after  it  had  been  assailed  by  the 
defendant.  It  was  with  a  view  to  establish  in  the  minds 
of  the  jury  the  belief  that  the  deceased  was  the  aggres- 
sor in  the  fatal  affray  that  evidence  assailing  his  repu- 
tation was  permissible  in  the  first  instance.  To  destroy 
Has  belief  and  establish  that  the  defendant  was  the 
aggressor,  the  state  was  permitted  to  produce  witnesses 
as  to  the  good  reputation  borne  by  the  deceased.  On 
this  very  phase — the  justifiableness  or  unjustifiableness 
of  the  fatal  blow — the  guilt  or  innocence  of  the  accused 
might  turn.  The  testimony  of  the  character  witnesses 
going  before  the  jury  untested  and  unchallenged  by 
legitimate  cross-examination  must  be  presumed  to  have 
bad  the  effect  of  picturing  to  the  jury  the  reputation 
of  the  deceased  as  being  one  noted  for  peace  and  quiet; 
hence  tending  to  establish  the  belief  that  the  defendant 
must  have  been  the  aggressor.  What  element  in  all 
the  case  was  there  more  vital  than  this?  If  cross- 
interrogation  of  these  character  witnesses  would  show 
that  they  had  formed  their  conclusion  of  good  general 
reputation  upon  facts  and  general  estimate  which  would 
not  warrant  such  a  conclusion,  can  it  be  said  that  the 
denial  of  the  privilege  to  cross-examine  as  to  such 
matters  was  not  a  deprivation  of  a  substantial  right? 

Error  is  assigned  in  the  giving  of  instruction  No.  36, 
as  follows : 

"The  jury  are  instructed:  That  partial  variances  in 
the  testimony  of  different  witnesses  on  minut«  and  col- 
lateral points  are  of  little  importance,  unless  they  be 
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of  too  prominent  and  striking  a  nature  to  be  ascribed 
to  mere  inadvertence,  inattention,  or  defect  of  memory. 
That  it  so  rarely  happens  that  witnesses  ot  the  same 
transaction  perfectly  and  strictly  agree  on  all  points 
connected  with  it  that  an  entire  and  complete  coinci- 
dence in  every  particular  so  far  from  strengthening 
their  credit  not  infrequently  engenders  suspicion  of 
practice  and  concert.  And  in  determining  upon  the 
credence  to  be  given  to  testimony  by  the  jury,  the  real 
question  must  always  be  whether  the  points  of  vari- 
ance and  discrepancy  be  of  so  strong  and  decisive  a 
nature  as  to  render  it  impossible,  or  at  least  difficult  to 
attribute  them  to  the  ordinary  sources  of  variance, 
namely,  inattention  or  want  of  memory." 

Even  if  the  instruction  contains  a  clause  which  might 
be  considered  as  a  comment  by  the  court  on  the  weight 
to  be  given  to  witnesses  whose  testimony  might  agree 
on  all  points,  in  view  of  the  record  we  deem  the  matter 
of  minor  significance,  and  it  ia  not  to  be  presumed  that 
the  instruction  in  this  form  will  be  given  again. 

The  judgment  and  order  appealed  from  must  be 
reversed. 

It  is  so  ordered. 
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Argumeni  for  Petitioner 
(No.  2316] 

In  the   Matter   of    the   Appucation    of   P.  V. 
ROVNIANEK  for  a  Writ  op  Habeas  Corpus. 

[ia8Pflo.32T] 

1,   EXTKADITION SLTFICIENCY  OF  INWCTUENT. 

Extradition  cannot  be  pi'operl]'  granted  unices  tbe  indictment 
Aeaiust  tbe  accused  contains  every  substantial  element  of  tbe 
crime  chained. 
1  Banks   and  Bankino — Insolvent — Pbosecution   of  Officer — 
Si'FFiciENfv  of  Indictment. 

An  indictment  under  Piirdon's  Dig.  Pa.(13tb  ed.)  p.  M2,  par, 
l!l.'>.  making  It  a  crime  for  an  officer  of  an  Insolvent  bank  to 
receive  deponlts,  Is  fatall.v  defective  If  tbe  names  of  tbe  owners 
of  a  private  bank  are  not  given  and  tliere  Is  no  allegation  that 
eHcb  IH  Insolvent. 

Habeas  corpus  by  P.  N.  Rovnianek,  held  in  custody  by 
John  T.  Burke,  as  agent  of  the  State  of  Pennsylvania, 
under  a  warrant  of  the  Governor  of  Nevada,  upon  the 
requisition  of  the  Governor  of  Pennsylvania.  Discharged 
front  custody. 

Ayres  &  Gardiner,  W.  W.  GriMn,  and  Augustus  Tilden, 
for  Petitioner: 

There  is  no  showing:  that  the  petitioner  was  a  fugitive 
from  justice  in  such  a  sense  as  to  estop  the  statute  of 
limitations  from  running.  (2  Purdon's  Digest  Pa.,  sees. 
65,  56,  pp.  2297,  2298.)  During  petitioner's  absence  from 
Pennsylvania,  if  he  was  absent,  the  statute  of  limitations 
was  running  against  him,  and  he  was  in  no  sense  a 
fugitive  from  justice.    (Appleyard  v.  Mass.,  203  U.  S.  227. ) 

The  indictment  states  no  offense  against  the  Common- 
wealth of  Pennsylvania.  The  indictment  does  not  charge 
the  petitioner  with  having  received  money  from  any  one 
who  is  alleged  to  have  been  a  depositor.  This  of  itself 
renders  the  indictment  fatally  defective.  ( Commonwealth 
V.  SchaU,  5  York  Legal  Record,  137,  138;  Commmiwealth 
v.Delamater,  2  Pa.  Dist.  Ct  118,  119;  Commonwealth  v. 
Juniin,  170  Pa.  St.  Rep.  199.)  These  decisions  have  laid 
down  a  positive  rule  as  to  the  elements  necessary  to  con- 
stitute the  crime  with  which  the  petitioner  is  charged, 
and  nowhere  is  it  charged  that  the  petitioner  "took  and 
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received  the  money  as  a  deposit  from  a  depoaitx>r"; 
neither  is  there  any  record,  as  required  by  the  authori- 
ties stated,  "that  at  the  time  the  deposit  was  received 
the  institution  of  which  he  was  an  officer  was  insolvent" 
In  the  absence  of  allegations  setting  forth  these  two 
missing  elements,  no  offense  is  charged  against  the 
Pennsylvania  statutes. 

Edward  T.  Patrick,  Deputy  Attorney-General;  Wm. 
McKnight,  Deputy  Attorney-General,  and  R.  M.  Gihwn, 
for  Respondent: 

Two  prerequisites  must  appear  before  the  governor  of 
the  refuge  state  may  lawfully  issue  his  rendition  war- 
rant: (1)  That  the  demanded  person  is  substantially 
charged  with  a  crime  against  the  laws  of  the  demand- 
ing state  by  an  indictment  or  affidavit  made  before  a 
magistrate,  certified  as  authentic  by  the  governor  of  the 
demanding  state.  (2)  That  the  person  demanded  is  a 
"fugitive  from  justice"  of  the  demanding  state,  as  defined 
by  the  courts  of  the  United  States.  The  first  of  these 
prerequisites  is  a  question  of  law  and  open  upon  the 
face  of  the  record  to  judicial  inquiry  on  habeas  corpus. 
(Rofeerte  v.  ReiUy,  116  U.  S.  80.  94;  Appleyard  v.  Mass., 
203  U.  S.  222,  229.)  The  second  "is  a  question  of  fact 
which  the  governor  of  the  state  upon  whom  the  demand 
is  made  must  decide  upon  such  evidence  as  he  may  deem 
satisfactory."  {Roberta  v. ReiUy.supra;  Munaeyv.CUmgk, 

196  U.  S.  364,  372;  Appleyard  v.  Mass.,  sapra;  McNichols 
v.Peaae,207U.S.100,108.) 

The  guilt  or  innocence  of  the  relator,  or  the  motive  of 
the  prosecutor,  is  not  a  relevant  subject  of  inquiry  in 
extradition  hoMaa  corpus  proceedings.  {Dreio  v.  Thaw, 
235  U.  S.  432,  439.)  "There  is  no  discretion  allowed,  no 
inquiry  into  motives, "  (Kentucky  v.  Dennison,  24  How.  66; 
Pettibone  v.  Nichols.  203  U.  S.  192,  203;  Matter  qf  Strauss, 

197  U.  S.  324,  333;  People  ex  rel.  Jourdan  v.  Donahue,  84 
N.  Y.438,  443.) 

In  passing  upon  an  indictment  forming  the  basis  of  an 
extradition  warrant  and  demand,  the  indictment  will  be 
examined  only  to  the  extent  of  ascertaining  whether  it 
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Bnbstantially  charges  a  crime;  whether  its  allegBtions  are 
good  in  substance.  Its  technical  accuracy  as  a  pleading 
will  be  left  to  the  tribunal  of  the  demanding  state  in 
which  it  is  pending.  (Munsey  v,  Clough,  swpra;  Drew  v. 
Thaw,  sujn-a;  Pierce  v.  Creecy,  210  U.  S.  387.) 

A  charge  of  crime  is  good,  from  the  standpoint  of 
extradition,  even  though  the  indictment  shows  on  its 
face  that  the  period  fixed  by  the  statute  of  limitations 
expired  while  the  relator  was  in  the  state.  (Pierce  v. 
Creecy,  mipra;  Munaey  v,  Clough,  supra;  Reed  v.  United 
States,  224  Fed.  378,  381.) 

The  burden  of  showing  the  invalidity  of  the  warrant 
rests  upon  the  prisoner.  (Bossing  v.  Cody,  208  U.  S.  386, 
392;  McNicholsv.  Pease,  supra;  Apjdeyardv.  Mass.,  supra; 
Roberts  v.  Reilly,  supra;  Hyatt  v.  Corhran,  188  U.  S.  691. ) 

By  the  Court,  COLBMAN,  J. : 

This  is  an  original  proceeding  in  habeas  corpus. 

The  return  to  the  writ  shows  that  the  petitioner  is 
held  in  custody  by  John  T.  Burke,  as  the  duly  appointed 
and  constituted  agent  of  the  State  of  Pennsylvania,  by 
reason  of  a  certain  executive  warrant  issued  by  the 
governor  of  this  state,  upon  the  requisition  of  the  gov- 
ernor of  the  State  of  Pennsylvania,  based  upon  three 
indictments  returned  against  the  petitioner  by  the  grand 
inquest  of  Allegheny  County,  Pa. 

The  point  which  is  urged  in  behalf  of  respondent  is 
that  each  of  the  indictments  charges  a  crime  within  the 
meaning  of  article  4,  section  2,  subdivision  2,  of  the 
constitution  of  the  United  States.  Since  the  three  indict- 
ments are,  in  legal  effect,  substantially  the  same,  we 
will,  in  considering  the  matter,  confine  ourselves  to  one 
of  them.    Omitting  the  formal  parts  it  reads: 

«  •  «  •  p,  V.  Rovnianek,  •  •  •  *  being  then 
and  there  an  officer  of  a  certain  private  bank  known  as 
P.  V.  Rovnianek  &  Company  Bank,  unlawfully  did  then 
and  there  take  and  receive  the  sum  of  $56,  lawful  money 
of  the  government  of  the  United  States,  from  one  John 
Dzumiak  as  a  deposit  in  said  bank,  he,  the  said  P.  V. 
Rovnianek  then  and  there  knowing  that  the  said  P.  V. 
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Rovnianek  &  Company  Bank  was  at  the  time  insolvent, 
with  the  intent  in  him,  the  said  P.  V.  Rovnianek,  to 
fraudulently  embezzle  the  said  sum  of  $55  lawful  money 
as  aforesaid." 

Great  reliance  is  placed  by  counsel  for  respondent 
upon  the  case  of  Pierce  v.  Creecy,  210  U.  S.  387,  28  Sup. 
Ct.  714,  52  L.  Ed,  1113,  and  our  attention  is  especiaUy 
called  to  certain  language  used  by  the  court  in  that 
case,  which  we  quote : 

"There  must  be  objections  which  reach  deeper  into 
the  indictment  than  those  which  would  be  good  against 
it  in  the  court  where  it  is  pending.  We  are  unable  to 
adopt  the  test  suggested  by  counsel,  that  an  objection, 
good  if  taken  on  arrest  of  judgment,  would  be  sufficient 
to  show  that  the  indictment  is  not  a  charge  of  crime. 
Not  to  speak  of  the  uncertainty  of  such  a  test,  in  view 
of  the  varying  practice  in  the  different  states,  there  is 
nothing  in  principle  or  authority  which  supports  it.  Of 
course,  such  a  test  would  be  utterly  inapplicable  to  cases 
of  a  charge  of  crime  by  affidavit,  which  was  held  to  be 
within  the  constitution.  (In  the  Matter  of  Strauss,  197 
U.  S.  324,  25  Sup.  Ct.  535,  49  L.  Ed.  774.)  The  only  safe 
rule  is  to  abandon  entirely  the  standard  to  which  the 
indictment  must  conform,  judged  as  a  criminal  pleading, 
and  consider  only  whether  it  shows  satisfactorily  that 
the  fugitive  has  been  in  fact,  however  inartificially, 
charged  with  crime  in  the  state  from  which  he  has  fled." 

As  we  interpret  that  decision,  the  court  held  that  the 
indictment  or  other  paper  setting  forth  the  charge 
would  be  deemed  insufficient  in  habeas  corpus  unless 
every  element  of  the  crime  sought  to  be  charged  were 
alleged,  for  the  court  says : 

"The  indictment,  whether  good  or  bad,  as  a  pleading, 
unmistakably  describes  every  element  of  the  crime  of 
false  swearing.    *     •     * " 

1.  This  is  our  understanding  of  the  law;  that  is,  if 
the  indictment  does  not  allege  every  substantial  element 
of  the  crime  in  question,  no  crime  is  in  fact  charged, 
and  hence  the  petitioner  should  be  discharged  from  the 
custody  of  the  agent  of  the  State  of  Pennsylvania.    In 
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the  matter  of  Hyatt  v.  Corkran,  188  U.  S.  691,  23  Sup. 
a  456,  47  L.  Ed.  657,  the  court  said: 

"As  was  said  in  Roberts  v.  Reilly,  116  U.  S.  80,  96,  6 
Sup.  Ct.  291,  29  L.  Ed.  544,  it  must  appear  to  the  frov- 
emor,  before  he  can  lawfully  comply  with  the  demand 
for  extradition,  that  the  person  demanded  is  substan- 
tially  charged  with  a  crime  against  the  laws  of  the 
state  from  whose  justice  he  is  alleged  to  have  fled,  by 
an  indictment  or  an  affidavit,  etc.    *    *     •" 

See,  also.  In  Re  Waterman,  29  Nev.  288,  89  Pac.  291, 
11  L.  R.  A.  n.  s.  424, 13  Ann.  Cas.  926. 

Certainly  no  one  can  be  substantially  charged  with  a 
crime  unless  every  element  of  the  crime  is  stated.  If 
one  element  of  a  crime  can  be  omitted  from  the  indict- 
ment, then  why  not  every  element?  If  this  is  done,  can 
a  paper  indorsed  "Indictment"  be  said  to  be  such  in 
the  sense  contemplated?  It  is  clear,  we  think,  that  no 
matter  how  inartistically  an  indictment  may  be  drawn, 
it  may  be  good  in  a  habeas  corpus  proceeding  if  it 
charges  every  element  of  the  offense  in  question.  On 
the  other  hand,  no  matter  how  artistically  it  may  be 
drawn,  if  it  omits  a  single  essential  element  of  the 
offense  sought  to  be  stated,  it  is  not  such  a  charge  of  a 
crime  as  will  justify  the  remanding  of  the  person  sought 
to  be  extradited  to  the  custody  of  the  officer.  Taking 
this  view,  we  must  inquire  if  every  element  of  the  crime 
sought  to  be  charged  is  contained  in  the  indictments 
against  the  petitioner.  The  statute  under  which  the 
crime  is  sought  to  be  charged  reads : 

"Any  banker,  broker  or  officer  of  any  trust  or  savings 
institution,  national,  state  or  private  bank,  who  shall 
take  and  receive  money  from  a  depositor  with  the  knowl- 
edge that  he,  they  or  the  bank  is  at  the  time  insolvent, 
shall  be  guilty  of  embezzlement,  and  shall  be  punished 
by  a  line  in  double  the  amount  so  received,  and  impris- 
oned from  one  to  three  years  in  the  penitentiary." 
(Purdon's  Digest,  13th  ed.  p.  492,  par.  195.) 

2.  Several  reasons  are  urged  as  a  basis  for  the  con- 
tention that  the  indictments  in  question  do  not  contain 
essential  elements  under  the  statute;   but,  as  we  view 
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the  case,  we  deem  it  necessary  to  consider  only  one  of 
them,  and  that  is.  Does  the  indictment  charge  that  the 
deposit  was  accepted  by  one  contemplated  by  the  statute, 
and  acting  in  the  capacity  contemplated?  It  is  clear 
that  before  one  can  be  guilty  of  a  crime  under  the 
statute  quoted  he  must  receive  a  deposit  while  acting 
in  some  capacity  designated  by  the  statute.  For 
instance,  no  one  would  be  guilty  of  a  crime  under  this 
statute  if,  while  acting  as  the  president  of  an  insolvent 
corporation  engaged  solely  in  mercantile  pursuits,  he 
should  accept  for  the  corporation  a  deposit  of  money 
for  safe-keeping;  nor  could  an  insolvent  individual, 
engaged  solely  in  the  grocery  business,  who  might 
accept  a  deposit  of  money  for  safe-keeping,  be  guilty 
of  a  crime  under  the  statute  quoted.  The  indictment 
in  question  negatives  the  idea  that  petitioner  accepted 
a  deposit  while  acting  as  an  officer  of  a  banking 
corporation ;  hence  we  are  left  to  determine  if  the 
indictment  alleges  facts  sufficient  to  charge  a  crime  for 
receiving  money  as  an  officer  of  a  private  bank.  A  case 
which  we  think  is  squarely  in  point  is  that  of  Roby  v. 
State,  41  Tex.  Cr.  R.  152,  51  S.  W.  1114.  In  that  case 
it  was  said : 

"In  order  to  constitute  a  good  indictment  *  •  • 
it  should  have  alleged  that  the  Tyler  Banking  Company 
•  "  *  was  a  private  bank  or  banking  institution, 
and,  if  a  private  bank  or  partnership,  the  names  of  the 
owners  or  persons  composing  the  partnership  must  be 
alleged.  ♦  ♦  •  The  fact  that  the  statute  in  ques- 
tion uses  the  expression  'private  bank  or  banking  insti- 
tution' does  not  change  this  rule ;  nor  does  the  fact  that 
the  'Tyler  Banking  Company'  did  its  business  under  the 
name  of  the  'Tyler  Banking  Company'  make  that  mere 
name  a  legal  entity;  nor  does  it  endow  it  with  a  per- 
sonal existence  distinct  from  or  indeiiendent  of  the 
individuals  who  compose  that  banking  company.  In 
fact,  it  was  simply  a  firm  name,  under  which  the  indi- 
viduals composing  it  did  their  banking  business.  If 
the  individuals  were  solvent,  the  Tyler  Banking  Com- 
pany was  solvent;    if  they  were  insolvent,  the  Tyler 
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Banking  Company  was  insolvent;  and,  in  order  to  have 
a  good  indictment  under  the  peculiar  wording  of  this 
statute,  it  was  necessary  to  allege  the  names  of  the 
persons  composing  the  Tyler  Banking  Company." 

The  rule  laid  down  by  the  language  quoted  is  recog- 
nized as  the  correct  one  in  the  case  of  Commonwealth  v. 
Smt(A,  11  Lane.  Law  Rev.  Pa.  350.  That  was  a  case  in 
which  Smith  and  one  Graybille  were  charged  as  copart- 
ners engaged  in  carrying  on  a  private  bank  under  a 
firm  name.    The  court  said : 

"The  averment  in  the  indictment  follows  the  language 
of  the  act,  and  is  in  substantial  compliance  with  the  rules 
of  criminal  pleading." 

See,  also.  People  v.  Doty,  80  N.  Y.  225 ;  Boyenton  v. 
Commonwealth,  114  Va.  841,  76  S.  E.  945. 

It  goes  without  saying  that  individuals  must  compose 
a  private  banking  institution,  and  the  name  under  which 
the  private  bank  is  operated  is  no  indication  as  to  the 
identity  of  the  individuals  who  compose  the  institution ; 
hence  it  will  be  readily  seen  that  it  is  essential  that  the 
names  of  the  persons  comprising  the  private  bank 
should  be  alleged  in  the  indictment,  or  there  is  an  utter 
failure  to  allege  the  existence  of  a  private  bank.  It  is 
also  essential  that  it  should  be  alleged  that  the  individu- 
als comprising  the  private  bank  are  insolvent.  (Roby  v. 
State,  supra;  Boyenton  v.  Commonwealth,  supra.) 

If  some  of  the  very  wealthy  men  of  Pittsburg  were 
conducting  a  private  bank  under  the  firm  name  of  Penn 
Banking  Company,  and  kept  the  assets  of  the  copart- 
nership separate  and  distinct  from  their  individual 
assets,  and  the  copartnership  owed  $1,000,000,  and  held 
assets  of  the  value  of  $900,000,  which  they  knew,  and 
while  the  copartnership  was  in  that  financial  condition 
one  or  all  the  partners  should  receive  a  deposit  of  money, 
and  thereafter  the  copartnership  should  close  its  doors, 
if  the  theory  of  the  respondent  is  sound,  each  of  the 
copartners  would  be  a  criminal,  even  though  he  were 
able,  ready,  and  willing  to  make  good  any  deficiency.  We 
are  unable  to  accede  to  any  such  doctrine.  This  illustra- 
tion shows  the  necessity  of  alleging  the  names  of  the 
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individuals  who  compose  the  bank,  and  their  insolvency. 
Because  of  the  failure  of  indictments  in  question  to  do 
this,  no  crime  is  charged. 

It  is  ordered  that  P.  V.  Rovnianek  be  discharged  from 
custody. 

Sanders,  J.,  absent  on  account  of  sickness. 

McCaeran,  C.  J.,  concurring : 

I  concur  in  the  opinion  and  order. 

I  deem  it  proper  to  express  my  views  on  a  principle 
of  law  applicable  to  and  concurrent  with  that  expressed 
by  Mr.  Justice  COLEMAN. 

The  statute  of  Pennsylvania,  defining  the  crime  with 
which  it  ia  sought  to  charge  petitioner  in  the  indictment 
here  in  question,  ia  as  follows : 

"Any  banker,  broker,  or  officer  of  any  trust  or  savings 
institution,  national,  state  or  private  bank,  who  shall 
take  and  receive  money  from  a  depositor  with  the  knowl- 
edge that  he,  they  or  the  bank  is  at  the  time  insolvent, 
shall  be  guilty  of  embezzlement,  and  shall  be  punished 
by  a  fine  in  double  the  amount  so  received,  and  impris- 
oned from  one  to  three  years  in  the  penitentiary." 
(Purdon's  Digest,  13th  ed.  p.  942,  par.  195.) 

The  term  "officer,"  as  used  in  the  statute  of  Pennsyl- 
vania under  which  the  indictment  here  in  question  was 
found,  is  a  generic  term,  one  embracing  a  general  class. 
The  specliic  capacity  of  the  party  sought  to  be  charged 
as  an  officer  should  be  alleged. 

We  were  reminded  by  counsel  for  the  State  of  Penn- 
sylvania in  his  argument  that  our  action  in  this  matter 
might  be  reviewed  by  the  Supreme  Court  of  the  United 
States,  and  it  may  not  be  amiss  to  look  to  the  expression 
of  that  august  tribunal  for  guidance.  Moreover,  we  may 
with  confident  propriety  turn  to  the  decisions  upon  the 
subject  and  take  light  from  the  assertions  of  the  courts 
of  the  demanding  state. 

In  the  case  of  United  States  v.  Hess,  124  U.  S.  483,  8 
Sup.  Ct.  571,  31  L.  Ed.  516,  the  Supreme  Court  of  the 
United  States  was  called  upon  to  consider  the  aver- 
ments of  an  indictment  by  which  it  was  sought  to  charge 
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a  person  with  the  violation  of  section  5480  of  the 
Revised  Statutes  of  the  United  States  (U.  S.  Comp.  St. 
1916,  sec.  10,385).  The  court,  speaking  through  Mr. 
Justice  Field,  said : 

"The  statute  upon  which  the  indictment  is  founded 
only  describes  the  general  nature  of  the  offense  pro- 
hibited; and  the  indictment,  in  repeating  its  language 
without  averments  disclosing  the  particulars  of  the 
alleged  offense,  states  no  matters  upon  which  issue 
could  be  performed  for  submission  to  a  jury.  The  gen- 
eral, and,  with  few  exceptions,  of  which  the  present  is 
not  one,  the  universal,  rule  on  this  subject  is,  that  all 
the  material  facts  and  circumstances  embraced  in  the 
definition  of  the  offense  must  be  stated,  or  the  indict- 
ment will  be  defective.  No  essential  element  of  the 
crime  can  be  omitted  without  destroying  the  whole 
pleading.  The  omission  cannot  be  supplied  by  intend- 
ment, or  implication,  and  the  charge  must  be  made 
directly,  and  not  inferentially,  or  by  way  of  recital." 

In  this  case  the  court  referred  to  its  former  decision 
Wnited  States  v.  Cruikshank,  92  U.  S.  642,  23  L.  Ed. 
588),  and  approvingly  quoted  the  language: 

"It  is  an  elementary  principle  of  criminal  pleading 
that  where  the  definition  of  an  offense,  whether  it  be  at 
common  law  or  by  statute,  'includes  generic  terms,  it  is 
not  sufficient  that  the  indictment  shall  charge  the  offense 
in  the  same  generic  terms  as  in  the  definition,  but  it 
must  state  the  species ;  it  must  descend  to  particulars.'  " 

Supporting  this  same  general  rule  we  find  the  cases 
of  United  States  v.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135, 
and  United  States  .v.  Simmons,  96  U.  S.  360,  24  L. 
Ed.  819. 

In  the  indictment  here  in  question  the  expression  is 
used :  "P.  V.  Rovnianek,  •  •  •  being  then  and  there 
an  officer  of  a  certain  private  bank,"  etc.  This,  it  is 
contended,  is  in  the  language  of  the  statute.  Under  the 
cases  cited  and  under  the  rule  of  criminal  pleading  there 
referred  to  it  is  not  sufficient  to  charge  the  commission 
of  a  crime  by  using  the  language  of  the  statute,  where 
such  language,  as  in  the  statute  of  Pennsylvania  under 
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consideration,  uses  only  the  generic  or  general  term, 
within  which  may  be  embraced  any  number  of  specific 
designations. 

The  indictment  here  in  question,  and  by  reason  of 
which  the  executive  warrant  of  the  governor  of  this 
state  issued,  fails,  in  my  judgment,  to  set  forth  the 
essential  elements  of  a  crime  under  the  statute  of 
Pennsylvania  for  reasons  other  than  that  heretofore 
considered.  In  this  respect  we  need  look  no  further 
than  to  the  expression  of  the  courts  of  the  demanding 
state  made  with  reference  to  the  identical  statute. 

In  the  case  of  Commonwealth  v.  Delamater  et  al.,  2 
Pa.  Diat.  R.  118,  the  court  had  before  it  the  sufficiency 
of  an  indictment  drawn  under  this  code.  There  the 
court  said : 

"In  order  to  sustain  a  conviction  on  an  indictment 
under  this  statute  it  must  be  shown:  (1)  That  the 
defendant  was,  at  the  time  of  the  commission  of  the 
offense,  a  'banker,'  'broker,'  or  'officer  of  a  trust  or  sav- 
ings institution,  national,  state,  or  private  bank.'  (2) 
That  he  took  and  received  the  money  as  a  deposit  from 
a  depositor.  [We  italicize.]  (3)  That  at  the  time  the 
deposit  was  received  the  'banker'  or  "broker,"  or  in  case 
of  an  officer,  the  institution  of  which  he  was  an  officer, 
was  insolvent.  (4)  That  the  defendant  knew  at  the  time  - 
he  received  the  deposit  that  he  or,  in  case  of  an  officer, 
the  institution  was  insolvent.  (5)  That  the  money  so 
received  was  embezzled,  that  is,  unlawfully  appropriated 
to  the  use  of  the  defendant,  or  of  the  institution  of  which 
he  was  an  officer.  These  are  material  elements  in  the 
crime.  The  indictment  must  charge  that  they  existed 
in  the  particular  case." 

There  is  no  attempt  in  the  indictment  here  under 
consideration  to  charge  the  receipt  of  money  as  a  deposit 
from  a  depositor.  Moreover,  the  indictment  fails  to 
assert  that  other  essential  element,  declared  so  by  the 
courts  of  the  demanding  state,  actual  insolvency.  While 
this  was  but  the  decision  of  an  inferior  court,  yet  it 
appears  to  have  remained  undisturbed  by  the  courts  of 
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last  resort.  The  Supreme  Court  of  Pennsylvania,  in 
the  case  of  Commonwealth  v.  Junkin,  170  Pa.  194,  82 
Atl.  617,  31  L.  R.  A.  124,  referring  to  the  statute  under 
which  this  indictment  is  found,  said : 

"There  are  three  essential  elements,  which  the  com- 
monwealth must  prove  beyond  a  reasonable  doubt, 
before  the  jury  can  And  the  guilt  which  the  act  makes 
punishable:  (1)  Actual  insolvency  at  the  time  the 
money  is  received ;  (2)  knowledge  of  the  insolvency ; 
(3)  the  receipt  of  money  as  a  bank  deposit." 

By  this  declaration  the  courts  of  the  demanding  state 
have  fixed  at  least  three  of  the  essential  elements  which 
it  declared  to  be  indispensable  to  establish  the  crime  of 
embezzlement  under  this  statute.  The  indictment  here 
in  question,  and  pursuant  to  which  the  executive  war- 
rant in  this  case  issued,  fails  to  measure  up  to  the 
standard  of  requirements  as  thus  asserted  by  the  court 
of  Pennsylvania. 

Counsel  for  respondent  appears  to  contend  that  it  is 
not  within  the  province  of  this  court  to  investigate  as 
to  whether  a  crime  is  sufficiently  alleged  under  the 
statute  of  Pennsylvania.  They  contend  in  this  respect 
that  that  is  a  matter  wholly  within  the  province  of  the 
courts  of  Pennsylvania.  This  contention  is,  in  my  judg- 
ment, untenable.  The  right  to  take  an  individual  from 
one  state  into  another  for  the  purpose  of  putting  him 
on  trial  for  a  crime  alleged  is  one  which  takes  its 
authority  from  the  constitution  and  statutes  of  the 
United  States.  The  authoritative  accusation  of  a  crime 
against  the  laws  of  the  demanding  state  is  the  principle 
underlying  the  right  of  extradition,  the  principle  under- 
lying the  right  and  power  of  the  governor  of  the  asylum 
state  to  issue  his  executive  warrant.  The  authoritative 
declaration  of  a  crime  against  the  laws  of  a  demanding 
state  must,  of  necessity,  take  the  form  of  a  pleading, 
regardless  of  the  name  or  designation  by  which  that 
pleading  may  be  known.  It  is  by  this  pleading  that  the 
crime  itself  is  declared  and  designated.  (Roberts  v. 
ReiUy,  116  U.  S.  80,  6  Sup.  Ct.  291,  29  L.  Ed.  544.)    To 
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every  crime  there  are  the  essential  elements.  These 
are  usually  embraced  within  the  general  terms  act  and 
intention  or  criminal  negligence.  In  charging  an  offense 
against  the  laws  of  the  state,  no  essential  element  of 
the  crime  can  be  omitted  without  destroying  the  plead- 
ing. If  the  pleading  is  thus  destroyed  by  reason  of 
the  omission  of  some  essential  element,  then  a  crime  is 
not  alleged ;  and  if  a  crime  is  not  alleged,  no  extradition 
is  authorized,  and  the  requisition  of  the  demanding 
state,  as  well  as  the  executive  warrant  of  the  asylum 
state,  is  a  nullity.  In  an  instance  such  as  this,  where 
an  individual  may  be  taken  from  one  state  to  another, 
or  indeed  may  be  taken  across  the  continent  under 
extradition  proceedings  based  upon  an  indictment  which 
the  courts  of  the  state  to  which  he  is  to  be  taken  have 
already  declared  to  be  insufficient  to  constitute  a  crime 
against  the  laws  of  that  state,  it  appears  to  me  to  be 
not  only  inconsistent  with  the  very  fundamental  ele- 
ments of  justice,  but  carrying  argument  to  absurdity 
to  say  that  the  courts  of  the  state  from  which  he  is  to 
be  taken  may  not,  upon  habeas  corpus  proceedings, 
inquire  fully  into  the  indictment  or  accusation  or  other 
pleading  by  which  the  crime  is  set  forth,  to  determine 
indeed  whether  or  not  any  crime  is  really  alleged,  and. 
if  such  is  found  wanting,  may  not  restore  the  party  to 
liberty. 
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[No.  2020] 

WASHOE  COUNTY  BANK  (a  Corporation),  Appel- 
lant, V.  W.  C.  CAMPBELL,  N.  L.  WATTON.  and 

T.  A.  BECHTOL.  Respondents^ '1 

tl^Pac.  G43]  ^ 

1.  La.vdlosd    and    Tenant —  Notice  —  Asbionuent    of    Rents  — 

Interest  in  Healtv — BtTEcr—" Estate  oe  Intebest  in  Land." 
The  lessor's  aBSlfnuneot  of  "all  rents  due  and  to  become  due 
under"  a  certain  lease  was  not  an  assignment  in  itself  of  the 
leaMe.  and  did  not  create  an  estate  or  Interest  In  tbe  lands 
n-itbln  Rev.  Laws,  1038,  1039,  1060.  stating  tbe  requlsltee  of 
an  Instniment  flffectlng  tbe  estates  or  Interests  In  lands  and  of 
recordation  In  order  to  constitute  notice. 

2.  Lanulobd  and  Tenant — Intebest   in    Lands — Assignment  of  . 

Rents — Notice. 

Sucb  au  assignment  does  not.  wben  recorded,  constitute 
notice  to  tbe  lessees  of  tbe  assignment. 

3.  ASBIONMENTS NECESSITY  OP  NOTICE. 

Until  tbe  debtor  receives  notice  of  an  assignment,  or  until 
he  has  knowle<tee  of  such  facts  concerning  tbe  same  as-  are 
suOlclent  to  put  him  on  [oqulry,  be  ma;  deal  with  tbe  assignor 
Ha  though  no  assignment  had  been  made. 

4.  Landlobd  and  Tenant  —  Assionuent  of  Rents  —  Rights  of 

In  tbe  absence  of  actual  or  constructive  notice  to  tbe  lessees 
of  an  assignment  of  tbe  rent  due  or  to  become  due,  tbey  could 
luterpose  against  the  assignee  any  defenses  maintainable 
against  the  lessor. 

5.  Ianduwd  and  Tenant — Liability  fob  Rent — Efidbnce — Suffi- 

nESCV. 

Where  tbe  landlord  and  his  assignee  of  rents  after  lessees 
failed  to  pay  tbe  rents  negotiated  with  other  parties  who  subse- 
quently went  on  tbe  premises  and  paid  tbe  rent  after  tbe 
assignee  was  told  by  tbe  lessees  that  a  third  person  would 
assume  the  lease  and  made  no  objection,  the  landlord  and  the 
assignee  were  estopped  to  sue  the  lessees  for  the  rent. 
8L  Landlobo   and  Tenant — Svbbbkdeb  of   Lease — Opebation   of 

Where  a  landlord  grants  a  new  l^se  to  a  strainer  with  the 
assent  of  tbe  tenant  during  tbe  existence  of  an  outstanding 
lease,  and  tbe  tenant  gives  up  his  own  possession  to  the  stranger, 
who  thereafter  pays  rent,  or  where  In  any  other  way  a  new 
tenant  Is  by  agreement  of  the  tenant  and  the  landlord  substituted 
and  accepted  In  place  of  the  old.  there  la  a  surrender  by  opera- 
tion of  law. 
7.  Landlobd  and  Tenant — Actions  fob  Rent — Evidence— Admis- 
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payment  of  the  rentals  by  other  parties  ttiai)  the  original  lessee 
when  such  tacts  tvere  known  and  acknowledged  by  the  lesfior. 

8.  Landlobd  and  Tenant — Acnosa  fob  Rent— EviDENrg — Admissi- 

Where  the  lessees  in  an  action  by  the  landlord's  assignee  lor 
rent  claimed  a  release  by  operation  of  la^.  It  was  proper  for  the 
trial  court  to  consider  occupation  of  premises  and  payment  of 
rentals  by  third  persons  with  the  knowledge  of  the  landlord. 

9.  Landlobd  anb  Tenant— Scrrendbb  of  Pbeuises — Acijuiescenck 

ev 1 de  n  c  e— s  cffl  ci  e  n  c  y . 

Evidence  hcin  to  sustain  Bnding  that  the  leasees  delivered  up 
IKisnexslon  of  the  premises  to  a  third  person,  notifying  the  per- 
son to  whom  they  had  been  accustomed  to  pay  rentals,  and  that 
the  third  person  continued  in  possession  and  made  at  least 
one  rent  imyment  to  such  agent. 
10.  Appeal  and  Ebbor — Scope  of  Review — Cosflictino  EnoENCE. 
Where  the  evidence  was  conSlctlng.  but  the  judgment  of  tbe 
trial  court  was  supported  by  substantial  evidence.  Its  conclusloa 
should  not  be  disturbed. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  John  S.  Orr,  Judge. 

Action  by  the  Washoe  County  Bank,  a  corporation, 
against  W.  C.  Campbell  and  others.  From  the  judgment 
rendered,  plaintiff  appeals.  Affirmed,  Coleman,  J., 
dissenting. 

Cheney,  Dovmer,  Price  &  Hawkins,  for  Appellant: 
An  oral  leaae  of  lands  for  more  than  one  year  is  void; 
likewise  an  oral  surrender  of  a  lease,  covering  a  period 
of  more  than  one  year,  is  equally  void.  {Cutting's  Com- 
piled Laws,  sec.  2694.)  The  acceptance  of  rent  from 
another  tenant,  even  with  knowledge  that  a  substitution 
was  claimed,  will  not  amount  to  a  surrender  by  operation 
of  law.  A  leasehold  interest  in  land  for  more  than  one 
year  can  no  more  be  surrendered  than  it  can  be  created 
by  parol.  (Rees  v.  Lowy,  59  N.  W.  310;  Chicago  Attach- 
ment  Co.  v.  Davis  Sewing  Machine  Co.,  15  L.  R.  A.  754; 
Johnson  v.  Reading,  36  Mo.  App.  306;  Welch  v.  Schuyler, 
6  Daly,  412.) 

The  assignment  was  recorded.  It  is  contended  that 
the  assignment  was  not  such  an  instrument  as  could 
properly  be  recorded,  because  it  did  not  affect  real  estate. 
Our  statute  provides  that  among  the  documents  that  may 
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be  recorded  is  any  instrument  of  writing  "whereby  any 
real  estate  may  be  affected."  (Cutting's  Compiled  Laws, 
sec  2663.) 

Unless  a  contract  of  lease  is  distinctly  to  be  held  to  be 
a  unilateral  contract,  the  obligations  assumed  by  the 
tenant  are  just  as  binding  as  those  assumed  by  the  land- 
lord,  and  each  should  receive  the  protection  of  the  law. 

Boyd  &  ScUi^mry,  for  Respondents: 

The  law  is  well  settled  that  unless  an  instrument  which 
comes  fairly  within  the  scope  of  the  recording  acts,  the 
recordation  of  the  same  is  a  futile  and  unnecessary  act, 
and  has  no  effect  whatsoever  upon  the  rights  of  the 
parties.  (Cutting's  Compiled  Laws,  sees.  2663,  2664.) 
Constructive  notice  is  entirely  a  creature  of  statute. 
Its  effect  is  to  be  gathered  from  the  construction  of  the 
statute.  (Grellet  v.  Heilshwn,  4  Nev.  526.)  Where  the 
statute  does  not  authorize  the  registry  of  assignments  of 
cboses  in  action,  the  filing  and  recording  of  them  imparts 
DO  notice  to  any  one.  (4  Cyc.  60;  Am.  &  Eng.  Ency.  Law, 
77,7a) 

Until  the  debtor  receives  notice  of  an  assignment,  or 
until  he  has  knowledge  of  such  facts  concerning  the 
same  as  are  sufhcient  to  put  him  on  inquiry,  he  may  deal 
with  the  assignor  as  though  no  assignment  has  been 
made,  and  the  assignment  makes  the  chose  subject  to 
arrangements  made  between  the  debtor  and  the  assignor 
prior  to  the  time  when  the  debtor  receives  notice  of  the 
aasignment.  (4  Cyc.  88;  2  Am.  &  Eng.  Ency.  Law,  1077, 
1099.)  A  leasehold  interest  is  merely  a  chattel  real,  and 
the  rules  which  govern  conveyances  of  real  property  do 
not  apply  to  assignments  of  estates  for  years,  but  they 
are  governed  generally  by  the  rules  applicable  to  sales  of 
personal  property.  (Jeffries  v.  Boston,  Eldridge  &  Co., 
113  Cal.  345.)  A  leasehold  interest  is  not  real  estate. 
(Peojde  V.  Bennett,  14  Hun,  63.) 

"A  surrender  is  created  by  operation  of  law  when  the 
parties  to  a  lease  do  some  act  so  inconsistent  with  the 
subsisting  relation  of  landlord  and  tenant  as  to  imply 
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that  they  have  both  agreed  to  consider  the  surrender  as 
made."    (24  Cyc.  1367.) 

The  grounds  of  accident  and  surprise,  as  a  motion  for 
a  new  trial,  will  not  avail  the  moving  party  unless  the 
party  has,  during  the  trial  of  the  action  and  when  taken 
by  surprise,  moved  for  a  continuance  for  a  sufficient 
length  of  time  to  enable  *8uch  party  to  meet  the  evidence 
by  which  he  claims  to  have  been  surprised.  (Heath  v. 
ScoU,  65  Cal.  548;  Schellkouse  v.  Bell,  29  Cal.  605;  Delmaa 
V.  Martiji,  39  Cal.  555;  Perrer  v.  MiUual  Ins.  Co.,  47  Cal. 
416.)  A  motion  for  a  new  trial  will  not  be  granted  upon 
the  ground  of  newly  discovered  evidence  unless  it  be 
shown  that  a  different  result  would  probably  be  obtained 
upon  a  new  trial.  (Oberlander  v.  Fizen,  129  Cal.  690.) 
It  must  be  further  shown  that  diligence  has  been  exer- 
cised in  attempting  to  procure  the  testimony  at  the  time 
of  the  trial.     {Tibbet  v.  Sue,  125  Cal.  544. ) 

By  the  Court,  McCaeean,  C.  J. : 

The  respondents  were  the  lessees  of  Mrs.  L.  E.  Alex- 
ander Shannon.  The  premises  leased  were  known  aa 
the  Alexander  Ranch,  situated  in  Washoe  Coun^.  Some 
time  after  the  making  of  the  lease,  the  lessor  made  an 
assignment  to  the  Washoe  County  Bank,  appellant  here, 
which  assignment  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  L.  E.  A. 
Shannon,  the  party  of  the  first  part  in  that  certain 
lease  hereinafter  described,  for  and  in  consideration  of 
the  sum  of  ten  dollars  to  me  in  hand  paid  by  Washoe 
County  Bank,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  other  valuable  considerations  moving  to 
me  from  said  Washoe  County  Bank,  do  by  these  pres- 
ents assign,  set  over  and  transfer  to  said  Washoe 
County  Bank  all  rents  due  and  to  become  due  under  that 
lease  made  on  the  3d  day  of  March,  1908,  between  me, 
the  party  of  the  first  part  therein,  and  W.  C.  Campbell, 
N.  L.  Watton,  and  T.  A.  Bechtol,  the  parties  of  the 
second  part  therein,  wherein  I  leased  to  the  parties  of 
the  second  part  the  Alexander  Ranch  for  the  term  of 
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five  years  next  ensuing  the  date  thereof  at  a  monthly 
rental  of  |66.75,  payable  in  advance  on  the  first  day  of 
each  and  every  month.  And  I  hereby  authorize  and 
direct  said  Washoe  County  Bank  to  collect  said  rentals 
and  to  take  such  action,  legal  or  otherwise,  as  may  be 
necessary  for  the  collection  thereof;  and  I  further  direct 
that  upon  the  collection  of  said  rents,  or  any  portion 
thereof,  the  same  shall  be  applied  by  said  Washoe  County 
Bank  upon  the  indebtedness  due  from  me  to  said  bank." 

It  is  alleged  in  appellant's  complaint  that  the  defend- 
ants here,  the  lessees  of  Mrs.  Shannon,  were  notified  of 
the  assignment  of  the  rentals,  and  in  this  respect  it  is 
averred  that  pursuant  to  said  notice  the  respondents 
paid  the  rental  to  plaintiff  to  and  including  the  month 
of  August,  1909.  This  action  was  commenced  by  the 
appellant  bank  to  recover  from  the  respondents  the 
rental  of  the  premises  from  the  1st  day  of  September, 
1909,  to  the  1st  day  of  September,  1910,  and  in  their 
complaint  they  allege: 

"That  on  or  about  the  24th  day  of  June,  1909,  said 
L  E,  Alexander  Shannon,  for  a  valuable  consideration, 
and  by  an  instrument  in  writing,  assigned  and  set  over 
to  Washoe  County  Bank,  the  plaintiff  herein,  all  the 
rents  due  and  to  thereafter  become  due  under  and  by 
virtue  of  said  lease,  and  by  the  terms  of  said  instru- 
ment in  writing  authorized  and  directed  the  said 
Washoe  County  Bank  to  collect  said  rentals  and  to  take 
such  action,  legal  or  otherwise,  as  might  be  necessary 
for  the  collection  thereof.  That  said  instrument  in  writ- 
ing was  filed  for  record  in  the  office  of  the  county 
recorder  in  Washoe  County,  Nevada,  on  the  25th  day 
of  June,  1909,  where  the  same  is  of  record  in  Book  C 
of  Leases  at  page  409." 

By  their  answer  the  respondents  deny  ever  having 
received  notice,  either  actual  or  constructive,  of  the 
erocution  of  this  assignment.  It  appears  from  the  record 
that  the  assignment,  being  acknowledged  before  a  notary 
public,  was  recorded  in  the  office  of  the  county  recorder 
of  Washoe  County.    In  the  court  below  appellant  sought 
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to  establish  notice  to  respondents,  both  actual  and  con- 
structive. They  sought  to  support  their  claim  of  actual 
notice  by  the  testimony  of  the  witness,  Fred  Stadt- 
muller,  assistant  cashier  of  the  appellant  corporation; 
and  they  contend  here,  as  in  the  court  below,  that  the 
recorded  assi^ment  constituted  constructive  notice  to 
respondents.  It  will  sufhce  to  say  here  with  reference 
to  the  testimony  of  the  witness  Fred  Stadtmuller  that 
the  same  was  most  unsatisfactory.  The  most  that 
could  be  maintained  for  the  testimony  of  this  witness 
is  that  he  believed  that  notice  had  been  mailed  to 
respondents,  basing  his  belief  upon  the  custom  of  the 
bank  in  such  matters.  He  was  unable  to  produce  a  copy 
of  the  notice,  and  refused  to  positively  state  that  he  had 
sent  the  same  through  the  mails,  or  that  the  same  had 
been  in  any  wise  delivered  to  respondents  or  eithra-  of 
them. 

The  trial  court  found,  and  in  our  judgment  properly 
so,  that  the  respondents  had  never  received  notice, 
either  actual  or  constructive,  of  the  execution  of  the 
assignment.  In  support  of  their  contention  that  respon- 
dents were  chargeable  with  constructive  notice  as  to 
the  assignment,  appellants  refer  us  to  the  sections  of 
our  code,  as  follows : 

"No  estate,  or  interest  in  lands,  other  than  for  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating 
thereto,  shall  hereafter  be  created,  granted,  assigned, 
surrendered,  or  declared,  unless  by  act  or  operation  of 
law,  or  by  deed  or  conveyance,  in  writing,  subscribed  by 
the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  in  writing."  (Section  1069,  Revised  Laws, 
1912.) 

Section  1038,  Revised  Laws,  provides: 

"Every  conveyance  of  real  estate,  and  every  instru- 
ment of  writing  setting  forth  an  agreement  to  convey 
any  real  estate,  or  whereby  any  real  estate  may  be 
affected,  proved,  acknowledged,  and  certified  in  the 
manner  prescribed  in  this  act,  to  operate  as  notice  to 
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third  persons,  shall  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  such  real  estate  is  situ- 
ated, but  shall  be  valid  and  binding  between  the  parties 
thereto  without  such  record." 

Section  1039,  Revised  Laws,  provides : 

"Every  such  conveyance  or  instrument  of  writing, 
acknowledged  or  proved  and  certified,  and  recorded  in 
the  manner  prescribed  in  this  act,  shall,  from  the  time 
of  filing  the  same  with  the  recorder  for  record,  impart 
notice  to  all  persons  of  the  contents  thereof ;  and  sub- 
sequent purchasers  and  mortgagees  shall  be  deemed  to 
purchase  and  take  with  notice." 

It  is  contended  that  by  this  statute  is  prescribed  a 
rule  governing  the  creation  and  surrendering  of  all 
interests  in  lands ;  that  by  this  statute  is  prescribed  a 
character  of  evidence  which  is  exclusive  when  proof  is 
required  that  a  lease  of  lands  for  more  than  one  year 
has  been  created  or  extinguished.  The  facts  presented 
in  the  case  bearing  upon  the  acts  and  conduct  of  the 
parties,  and  the  significant  language  of  the  assignment, 
removes  the  matter  from  the  operation  of  this  statute. 

1.  It  will  be  observed  from  the  language  of  the  assign- 
ment that  it  was  not  one  which  could  be  construed  as 
assigning  the  lease  itself.  The  language  of  the  assign- 
ment is  plain  and  unambiguous.  It  assigns  "all  rents 
due  and  to  become  due  under  that  lease  made  on  the  3d 
day  of  March,  1908."  The  assignment  of  rents  due  and 
to  become  due  does  not  constitute  an  assignment  of  the 
instrument  itself.  {Ramsey  v.  Johnson,  8  Wyo.  476,  58 
Pac.  755,  80  Am.  St.  Rep.  948.)  The  authorities  are 
quite  uniform  In  holding  that  a  mere  assignment  of 
moneys  due  or  to  become  due  under  a  contract  is  not  an 
assignment  of  the  contract  itself.  (National  Surety  Co. 
".Maag,  43  Ind.  App.  16,  86  N.  E.  862;  In  Re  Wright, 
157  Fed.  544,  85  C.  C.  A.  206,  18  L.  R.  A.  n.  s.  193; 
Dickson  v.  City  of  St.  Paul,  97  Minn.  268,  106  N.  W. 
1053;  FoTtunato  v.  Patten,  147  N.  Y.  277,  41  N.  E. 
572;  Butler  v.  San  Francisco  Gas  &  Electric  Co.,  168 
Cal.  32, 141  Pac.  818.) 

2.  An  assignment  of  the  rents  due  and  to  become  due, 
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affecting  only  the  rentals  to  be  collected  and  not  the 
lease  under  which  such  rentals  are  collected,  does  not 
create  an  estate  or  interest  in  lands  such  as  is  contem- 
plated by  the  section  of  our  statute  above  quoted.  Its 
recordation,  therefore,  not  being  contemplated  by  the 
statute,  constituted  no  notice  to  respondents  of  the 
assignment  made  by  Mrs.  Shannon  to  the  appellant 
bank.  In  our  judgment  the  trial  court  property  con- 
cluded that  the  assignment  in  question  was  merely  an 
assignment  of  a  right  to  collect  moneys,  and  as  such  did 
not  affect  or  concern  the  real  estate.  Appellants  in  their 
brief  refer  us  to  the  case  of  Rees  v.  Lowy,  57  Minn. 
381,  69  N.  W.  310,  wherein  the  Supreme  Court  of  Minne- 
sota held,  among  other  things,  that  a  leasehold  interest 
in  land  for  more  than  one  year  cannot  be  surrendered 
any  more  than  it  can  be  created  by  parol.  If  this  ques- 
tion were  before  us,  the  doctrine  asserted  by  that  court 
might  be  of  valuable  assistance,  but  the  question  is 
not  presented  here;  nor  was  the  question  presented  to 
the  Minnesota  court  under  the  same  conditions  as  those 
set  forth  in  the  record  of  this  case. 

3.  As  a  general  proposition  of  law  it  may  be  stated 
that  until  the  debtor  receives  notice  of  an  assignment 
or  until  he  has  knowledge  of  such  facts  concerning  the 
same  as  are  sufficient  to  put  him  on  inquiry,  he  may 
deal  with  the  assignor  as  though  no  assignment  had 
been  made.  (Hogan  v.  Black,  66  Cal.  41,  4  Pac.  943 ; 
Leaki  v.  Dugdale,  34  Mo.  99 ;  Deach  v.  Perry,  53  Hun, 
638,6  N.  Y.  Supp.  940;  Com.  v.  Sides,  176  Pa.  616,35  Atl. 
136;  Merrick  v.  Hvlbert,  15  111.  App.  606;  Laughlin  v. 
District  of  Columbia,  116  U.  S.  485,  6  Sup.  Ct.  472,  29  L. 
Ed.  701 ;  De  Baun  v.  Davis,  1  Ky.  Op.  281.) 

4.  Concluding,  therefore,  that  the  record  fails  to 
establish  notice,  either  actual  or  constructive,  to  respon- 
dents, it  follows  that  respondents  here  were  entitled 
to  interpose  and  establish  such  defense  or  defenses  as 
would  have  been  maintainable  had  the  action  been 
brought  by  the  lessor,  Mrs.  Shannon. 

6.  In  our  judgment,  the  record  discloses  acts  and 
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conduct  on  the  part  of  Mrs.  Shannon,  the  lessor  and 
assignor,  as  to  amply  support  the  finding  of  the  trial 
court  to  the  effect  that  she  had  consented  to  a  release 
of  respondents  from  their  obligations  under  the  lease. 
The  record  here  discloses  many  thin£:8  which  go  to 
refute  the  idea  that  either  the  lessor,  Mrs.  Shannon,  or 
her  assignee,  the  Washoe  County  Bank,  continued  to 
regard  respondents  as  her  lessees  after  the  date  of  the 
last  payment  of  rent  by  respondents.  Sasselli,  who  tes- 
tifies  to  having  taken  over  the  lease  and  premises  from 
respondents,  relates  in  his  testimony  of  his  having  gone 
to  the  private  residence  of  G.  H.  Taylor,  the  cashier  of 
the  bank,  and  there  making  payment  on  the  rent.  He 
says  he  complained  to  Taylor  of  the  amount  of  the  rent 
and  told  him  he  could  not  pay  it.  He  says  he  asked  for 
a  reduction  of  the  rent  and  that  the  cashier  replied  to 
Uie  effect  that  he  would  take  the  matter  up  with  Mrs. 
Shannon.  There  was  no  mention  made  at  that  time  by 
Taylor  as  to  respondents,  the  original  lessors,  nor  do 
they  appear  to  have  been  referred  to  or  looked  to  by  the 
cashier  on  the  question  of  reduction  or  change  of  terms. 
In  a  letter  addressed  to  one  of  the  respondents,  the 
lessor  declared  him  as  her  agent  to  negotiate  with 
other  parties  to  lease  the  premises.  In  another  com- 
munication to  the  same  party,  she  spoke  of  letting  the 
premises  to  others  on  terms  different  from  those 
contained  in  the  original  lease  to  respondents.  The 
testimony  of  the  witness  Yori,  which  is  uncontradicted, 
establishes  communication  between  himself  and  the 
•esBor  relative  to  his  becoming  a  lessee  of  the  ranch 
independent  of  respondents.  The  testimony  of  Sasselli 
and  Yori  establishes  that  the  former  left  the  premises 
in  question  and  the  latter,  after  communicating  by  letter 
with  Mrs.  Shannon,  went  on  the  premises  in  May,  1910. 
Inuring  the  interim  between  the  departure  of  Sasselli 
"imJ  the  occupancy  of  Yori,  the  ranch  appears  to  have 
heen  unoccupied.  Yori  testifies  to  his  having  written  to 
the  lessor,  Mrs.  Shannon,  asking  if  she  would  rent  the 
"remises  to  him.     He  further  testifies  that  in  answer 
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to  this  communication  "she  wrote  herself  that  I  could  go 
on  there  for  so  much  money,  and  I  was  just  goins  on 
from  month  to  month."  The  testimony  of  Sasselli  and 
Yori  establishes  the  payment  of  rentals  to  the  Washoe 
County  Bank  as  the  assi£:nee  of  the  lessor  and  to  the 
lessor  herself.  From  the  testimony  of  all  of  the  parties 
it  is  established  that  Yori  occupied  the  premises  and 
paid  the  rental  for  a  number  of  months,  all  of  which 
was  with  the  knowledge  and  assent  of  the  lessor  and 
pursuant  to  her  authority  as  related  in  the  testimony 
of  Yori. 

The  acts  and  conduct  of  the  lessor,  Mrs.  Shannon, 
running  through  all  of  these  transactions,  as  related  in 
the  record,  were  sufficient,  in  our  judgment,  to  consti- 
tute an  estoppel  sufficient  to  defeat  an  action  by  the 
lessor  against  her  lessees,  rrapondents  here,  for  the  col- 
lection of  the  rentals  claimed.  That  which  would  con- 
stitute an  estopi>el  as  to  a  lessor  in  an  action  against  his 
lessees  for  the  collection  of  rent  is  of  equal  effect  as  to 
the  assignee  of  a  lessor  where  the  lessees  are  not 
chargeable  with  notice  of  the  assignment. 

The  record  as  it  is  before  us  is,  in  our  judgment, 
sufficient  to  warrant  the  trial  court  in  finding  that  the 
lessor,  Mrs.  Shannon,  did  not  look  to  respondents  for 
the  rental,  and  did  not  hold  them  responsible  for  the 
same  after  the  1st  day  of  September,  1909.  The  acts  of 
Shannon  as  related  in  the  record  were  to  our  minds  so 
inconsistent  with  the  subsisting  relation  of  landlord  and 
tenant  as  to  convey  the  idea  that  she  recognized  the 
surrender  of  the  leasehold  by  respondents.  Indeed,  there 
is  much  in  the  record  that  goes  to  establish  acquiescence 
by  the  assignee  in  the  acts  of  the  lessor  in  recogmition 
of  the  surrender  of  the  leasehold  to  third  parties. 

6-8.  It  is  asserted  as  a  proposition  of  law  that  where 
a  landlord  grants  a  new  lease  to  a  stranger  with  the 
assent  of  the  tenant  during  the  existence  of  an  outstand- 
ing lease,  and  the  tenant  gives  up  his  own  possession  to 
the  stranger  who  thereafter  pays  rent,  or  where  in  any 
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other  way  a  new  tenant  is  by  agreement  of  the  tenant 
and  the  landlord  substituted  and  accepted  in  place  of 
the  old,  there  is  a  surrender  by  operation  of  law.  (Com- 
mercial Hotel  Co.  V.  Brill,  123  Wis.  638,  101  N.  W.  1101 ; 
Hawthorne  v.  Coursen,  18  Misc.  Rep.  447,  41  N.  Y.  Supp. 
995;  Bowen  v.  HaskeU,  53  Minn.  480,  55  N.  W.  629; 
Weiner  v.  Baldwin,  9  Kan.  App.  772,  59  Pac  40 ;  In  Re 
Ciotking  Co.,  230  Fed.  681;  Triest  v.  Goldstone,  173 
Cal.  240,  159  Pac.  715;  Realty  Co.  v.  Cooke,  138  N.  Y. 
Supp.  99.) 

The  record  establishes  beyond  all  doubt  that  the 
demised  premises  here  known  as  the  Alexander  Ranch 
was  occupied  and  the  rentals  paid  by  parties  other  than 
respondents.  The  occupancy  of  these  third  parties  and 
the  payment  of  the  rental  by  them  was  known  and 
acknowledged  by  Mrs.  Shannon,  the  lessor.  It  was 
proper  for  the  trial  court  to  consider  these  facts,  if  for 
no  other  purpose  than  as  circumstances  tending  to  estab- 
lish the  acquiescence  of  the  lessor  in  the  surrender  of 
the  premises  by  respondents.  (Bedford  v.  Terhune,  30 
N.  Y.  453,  86  Am.  Dec.  394;  Midvey  v.  Charter,  174  IlL 
App.  417.)  The  release  claimed  being  one  by  operation 
of  law  rather  than  by  express  surrender,  it  was  proper 
for  the  trial  court  to  consider  such  facts  as  would  estab- 
lish the  intention  of  the  parties.  ( Welcome  v.  Hess,  90 
Cal.  507,  27  Pac.  369,  25  Am.  St.  Rep.  145;  THest  v. 
Goldstone,  supra.) 
Finding  No.  5  of  the  trial  court  is  as  follows : 
"Fifth — That  some  time  during  the  month  of  June, 
1909,  the  defendants  Campbell  and  Watton  delivered  up 
the  possession  of  the  premises  described  in  said  lease 
to  one  Sasselli  and  at  said  time  notified  one  A.  C. 
Prohlich,  an  employee  of  the  plaintiff,  and  the  person 
to  whom  the  said  defendants  had  been  accustomed  to 
pay  said  rentals,  that  the  said  defendants  had  turned 
over  said  premises  to  said  Sasselli,  and  that  the  said 
Sasselli  would  thereafter  pay  the  rental  to  become  due 
on  the  said  lease ;  that  said  Sasselli  continued  for  some 
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time  in  the  possession  of  said  premises  and  thereafter 
made  at  least  one  payment  of  rent  to  the  plaintiff  as  the 
agent  for  the  said  L.  E.  Alexander  Shannon." 

Error  is  assigned  to  the  action  of  the  trial  court  in 
making  the  foregoing  finding.  It  is  contended  that  this 
finding  is  erroneous,  for  the  reason  that  the  same  is 
unwarranted  by  the  evidence  in  the  case;  and  for  the 
reason  that  it  is  not  shown  that  the  defendant  delivered 
up  the  possession  of  the  premises  described  in  the  com- 
plaint to  one  Sasselli ;  and  for  the  reason  that  the  evi- 
dence does  not  show  that  the  plaintiff  or  Mrs.  Alexander 
Shannon  was  ever  notified  or  that  either  of  them  was 
ever  notified  of  such  delivery,  or  that  A.  C.  Frohlich, 
mentioned  in  this  finding,  was  ever  notified  thereof. 
Error  is  further  contended  for  as  to  this  finding  for  the 
reason  that  it  is  not  shown  that  the  said  A.  C.  Frohlich 
had  any  authority  to  accept  said  notification  or  ever  did 
accept  the  same  or  was  at  any  time  the  person  to  whom 
defendant  had  been  accustomed  to  pay  the  rentals ;  and 
for  the  further  reason  that  it  is  not  shown  in  the  evi- 
dence that  the  plaintiff  or  the  said  Mrs.  Alexander 
Shannon,  or  either  of  them,  were  ever  notified  that  said 
defendants  had  turned  over  the  premises  to  Sasselli,  and 
that  he  would  pay  the  rental  to  become  <lue  on  said  lease. 

9.  In  our  judgment,  the  record  supports  the  finding. 
The  testimony  of  Watton  and  SasaelU  is  to  the  effect 
that  in  the  bank  some  time  about  June  15,  1909,  the 
former,  in  the  presence  of  the  receiving  teller,  A.  C. 
Frohlich,  and  in  the  presence  of  Sasselh,  made  the 
statement : 

"Mr.  Frohlich,  Mr.  Sasselli  has  taken  the  lease  off  of 
our  hands  and  will  hereafter  pay  the  rent  on  that 
property." 

At  that  time  Watton,  the  respondent,  according  to  his 
statement,  turned  the  lease  over  to  Sasselli.  This  is 
also  testified  to  by  the  witness  Sasselli.  The  record 
further  supports  this  flnding  to  the  effect  that  Frohlich, 
as  receiving  teller,  had  been  accustomed  to  receive  the 
rent  from  Watton.     The  record  also  establishes  that 
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from  and  after  this  transaction  in  the  bank  Sasaellj 
occupied  the  leased  premises  and  paid  rent  to  both  Mrs. 
Shannon,  the  lessor,  and  to  Mr.  Taylor,  the  cashier  of 
the  appellant  bank. 

We  do  not  assume  to  say  that  the  transaction  in  the 
bank,  wherein  Wattoa  made  ihe  declaration  to  the 
receiving  teller  that  Sasselli  was  to  take  the  lease  off 
their  (respondents')  hands,  and  would  pay  the  rent,  was 
sufficient  to  constitute  notice  to  the  appellant  bank  or 
to  the  lessor.  Nor  do  we  assume  to  determine  that  the 
receiving  teller  of  the  bank  cx)uld  in  any  wise  bind  t^e 
b&ok,  even  though  he  acquiesced  in  the  transfer  and 
surrender.  But  if  subsequent  acts  following  in  unin- 
terrupted sequence  indicated  complete  acquiescence  by 
the  aiq>eUant  in  the  surrender  attempted  to  be  made  in 
the  bank ;  if  from  the  date  of  the  colloquy  in  the  bank 
betwe^i  Watton,  Sass^li,  and  Frohlich,  the  lessor,  as 
weU  as  the  appellant  as  her  agent,  no  longer  looked 
upon  the  respondents  as  tenants  under  the  lease;  if 
from  that  date  the  acts  of  the  lessor  and  her  assignee, 
the  a^wllant,  were  so  inconsistent  with  the  subsisting 
relation  of  landkurd  and  tenant  as  to  convey  the  idea 
that  they  and  each  of  them  recognized  the  surrender  of 
the  leasehold  on  the  occasion  of  the  Watton-Frohlich- 
Saseelli  transaction — then  the  finding  of  the  court  in 
this  respect  is  not  emH*. 

It  might  be  said  with  propriety,  we  think,  that  this 
record  presents  a  series  of  acts  on  the  part  of  the  lessor, 
Mrs.  Shannon,  as  well  as  on  the  part  of  her  assignee, 
the  appelant  here,  continuing  from  the  date  of  the 
transaction  in  the  bank,  as  testified  to  by  the  respondent 
Watton,  no  one  of  which,  taken  alone,  would  constitute 
acquiescence  on  the  part  of  appellant  or  on  the  part  of 
its  assignor,  Mrs.  Shannon,  in  t^e  surrender  of  the  lease- 
hold, but  the  whole  of  which,  taken  together,  was  suf- 
ficient to  estop  the  lessor,  Mrs.  Shannon,  from  denying 
her  acquiescence  in  the  surrender  of  the  leasehold  and 
her  recognition  of  third  parties  as  tenants  under  a  sepa- 
rate lease.    If  the  respondents  here  had  received  actual 
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notice  of  the  assignment  of  the  rentals  made  by  the 
lessor  to  the  appellant  banl^  or  if  they  had  been  charge- 
able with  notice-  under  the  law,  then  a  different  view 
might  be  taken  of  the  acts  and  conduct  of  the  lessor.  As 
we  view  it,  she,  by  reason  of  her  acts  and  conduct,  would 
have  been  estopped  from  prosecuting  a  suit  against  the 
respondents  for  the  unpaid  rentals.  But  where  the 
lessees,  respondents  here,  were  not  chargeable  with 
notice  as  to  the  assignment,  then,  as  we  have  already 
stated,  they  had  a  right  to  prove  and  rely  upon  the  acta 
and  conduct  of  their  lessor ;  and  that  which  constituted 
an  estoppel  as  to  her  was  of  equal  effect  as  to  appellant, 
her  assignee. 

10.  The  evidence  produced  before  the  trial  court,  as 
we  find  it  in  the  record,  was  to  no  slight  extent  conflict- 
ing. Every  fact  presented  in  the  case  was,  as  disclosed 
by  the  record,  met  by  some  conflicting  fact  or  circum- 
stance ;  but  out  of  this  condition  the  trial  court,  having 
heard  the  evidence  and  viewed  the  witnesses  upon  the 
stand,  and  having  had  opportunity  to  observe  their  con- 
duct and  demeanor  and  all  other  things  that  properly 
go  with  the  active  trial  of  a  case,  determined  the  mat- 
ter, after  careful  consideration,  by  judgment  in  favor 
of  respondents.  The  determination  and  judgment  of 
the  trial  court  is  supported  by  substantial  evidence; 
and,  in  view  of  the  unvarying  rule  of  this  court,  such 
determination  and  conclusion  should  not  be  disturbed. 
The  view  that  we  have  taken  of  the  case  under  the  law 
as  we  deem  it  applicable  disposes  of  the  errors  assigned 
as  to  the  admission  by  the  trial  court  of  certain  testi- 
mony.   No  error  was  committed  in  this  respect. 

In  view  of  the  findings  of  the  trial  court  and  in  view 
of  the  conclusion  reached,  the  newly  discovered  evidence 
asserted  by  appellant  in  furtherance  of  its  motion  for 
a  new  trial  would  not  have  produced  a  different  result. 
(OberUmder  v.  Fixen,  129  Cal.  690,  62  Pac.  254.) 

The  judgment  and  order  appealed  from  are  sustained. 

It  is  so  ordered. 
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COLBHAN,  J.,  dissenting: 

I  dissent 

The  complaint  in  this  case  alleges  that  Mrs.  Shannon 
and  the  defendants  entered  into  an  agreement  of  lease 
of  the  ranch  in  question  for  a  period  of  five  years,  at 
a  monthly  rental  of  $66.75,  payable  in  advance  on  the 
first  day  of  each  month  during  the  term  of  said  lease, 
which  the  defendants  jointly  and  severally  agreed  to 
pay,  and  that  there  was  due  and  unpaid  on  account 
thereof  the  sum  of  $801,  and  that  Mrs.  Shannon 
assigned  her  interest  in  the  lease  to  plaintiff  on  June 
24, 1909.  The  answer  admitted  the  making  of  the  agree- 
ment of  lease,  and  pleaded  as  affirmative  defenses  two 
transactions,  one  of  which  will  be  alluded  to  as  the 
Sasselli  (Casaennelli)  transaction,  and  the  other  as  the 
Yori  transaction.  The  Sasselli  transaction  took  place 
in  the  banking  house  of  plaintiff  on  June  15,  1909,  it 
being  contended  by  defendants  that  at  that  time  and 
place  an  agreement  was  entered  into  by  and  between 
Mrs.  Shannon,  the  lessor,  and  the  defendants,  the 
lessees,  whereby  it  was  mutually  understood  and  agreed 
that  the  defendants  might  assign  their  interest  in  the 
lease  to  one  Sasselli,  and  that  pursuant  thereto  the  said 
Sasselli  immediately  took  over  the  rights  and  assumed 
the  liabilities  under  said  lease,  by  which  transaction  it 
is  asserted  defendants  were  released  by  operation  of 
law.  I  do  not  think  the  finding  of  fact  which  the  court 
made  as  to  this  transaction  can  be  construed  so  as  to 
sustain  the  contention;  and,  as  I  understand  the  pre- 
vailing opinion,  it  is  not  contended  that  such  an  agree- 
ment was  ever  made,  but  on  the  other  hand  it  is  said 
that  Mrs.  Shannon  thereafter  acquiesced  in  what  was 
done,  and  must  therefore  be  bound.  The  finding  of  the 
court  as  to  this  transaction  reads : 

"That  some  time  during  the  month  of  June,  1909,  the 
defendants  Campbell  and  Watton  delivered  up  the  pos- 
session of  the  premises  described  in  said  lease  to  one 
SassanelU,  and  at  said  time  notified  one  A.  C.  Frohlich, 


by  Google 


168  Washoe  Co.  Bank  v.  Campbell      r^ist  not. 

Colemau,  J.,  dissenting 

an  employee  of  the  plaintiff,  and  the  person  to  whom 
the  said  defendants  had  been  accustomed  to  pay  said 
rentals,  that  said  defendants  had  turned  over  said 
premises  to  said  Sassanelli,  and  that  the  said  Sassanelli 
would  thereafter  pay  the  rental  to  become  due  on  the 
said  lease ;  that  said  Sassanelli  continued  for  some  time 
in  the  possession  of  said  premises,  and  thereafter  made 
at  least  one  payment  of  rent  to  the  plaintiff  as  the  agent 
for  the  said  L.  E.  Alexander  Shannon." 

Only  two  witnesses  were  called  as  to  the  Sasselli 
transaction,  and  they  were  Sasselli  and  the  defendant 
Watton.  They  were  both  called  by  defendants,  and  their 
evidence  is  substantially  the  same ;  hence  we  quote  from 
Watton's  testimony  only.  After  some  preliminary 
matters  had  been  covered,  the  examination  proceeded 
as  follows: 

"Mr.  Salisbury — Q.  Now,  Mr.  Watton,  go  ahead  and 
state  as  nearly  as  you  can  just  how  Mr.  Cassennelli 
(meaning  Sasselli)  came  to  be  in  possession  (of  the 
ranch  in  question) ,  what  was  done  in  iref  erence  to  it,  and 
with  reference  to  you  turning  possession  over  to  him, 
and  how  it  was  done?  A.  Well,  Mr.  Cassennelli  came  to 
us,  and  he  wanted  the  ranch,  and  we  took  him  down  to 
the  Washoe  County  Bank  and  introduced  him  to  Mr, 
Frohlich  (the  receiving  teller),  and  I  believe  that  he 
consulted  some  lawyer  before  to  get  this  lease  of  ours. 

"Mr.  Salisbury — Q.  Just  state  what  you  know.  A. 
He  came  down  and  wanted  this  lease,  and  he  would  not 
take  the  place  until  he  got  this  lease,  so  I  handed  him 
the  lease,  and  took  him  down  and  introduced,  at  least 
took  him  down  and  gave  him  the  lease  in  front  of  Mr. 
Frohlich,  and  I  introduced  him  to  Mr.  Frohlich,  and  I 
says, 'This  is  Mr.  Cassennelli,'  and  one  thing  and  another, 
and  handed  him  this  lease,  and  I  says  to  Mr.  Frohlich, 
'that  this  gentleman  would  now  pay  aU  rents  from  now 
on,'  and  that  was  understood  right  there  at  the  window. 

"Q.  Did  Mr.  Frohlich  say  anything?  A.  I  cant 
remember. 

"Q.  Did  you  make  it  clear  to  Mr.  Frohlich  that  you 
had  turned  over  the  lease?    •    •    * 
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"Q.  State  as  nearly  as  you  can  what  was  said  in  the 
presence  of  Mr.  Frohlich,  and  what  was  stated  by  you, 
Mr.  Cassennelli,  and  Mr.  Frohlich  in  the  Washoe  County 
Bank.  A.  Well,  I  introduced  Mr.  Cassennelli  to  Mr. 
Frohlich,  and  I  said,  'Mr.  Frohlich,  Mr.  CassenneUi  has 
taken  the  lease  off  of  our  hands  and  will  hereafter  pay 
the  rent  on  that  property.'  And  now  as  far  as  anything 
eiae,  I  don't  remember  of  anything  else  coming  up,  and  I 
don't  know  now  at  the  time  just  what  else  was  said. 

"Q.When  you  speak  of  the  lease  being  turned  over, 
you  refer  to  the  lease  which  you  had  from  Mrs.'  Shan- 
Don  7    A.  From  Mrs.  Shannon  ? 

"Q.  Yes.    A.  Yes,  air. 

"Q.  You  just  delivered  that  lease  to  him  ?  A.  Yes,  sir ; 
to  Cassennelli. 

"Q.  You  just  turned  the  lease  over  to  him?  A.  Yes, 
sir. 

"Q.  In  the  Washoe  County  Bank.    A.  Yes,  sir. 

"Q.  In  tiie  presence  of  Mr.  Frohlich?    A.  Yes,  sir. 

"Q.  Do  you  know  whether  aft«:  that  time  Mr.  Cassen- 
nelli continued  to  pay  any  rent,  Mr.  Watton?  A.  Why, 
I  had  a  rtatement  from  him. 

"Q.Wdl,  of  your  own  knowledge?  A.  Not  of  my 
own  knowledge ;  no,  sir. 

"Q.  Up  to  that  time  had  you  had  any  talk  with  Mrs. 
L.  E.  Alexander  Shannon  with  reference  to  your  turn- 
ing the  ranch  over  to  another  tenant?  A.  I  don't 
remember." 

This  evidence  is  the  basis  for  the  contention  that  the 
defendants  were  released  by  operatiwi  of  law.  The 
findings  of  the  court  upon  which  it  is  sought  to  sustain 
the  contention  that  the  defendants  were  released  by 
toleration  of  law  because  of  the  Sasselli  transaction,  of 
which  defendant  Watson  testified,  are  aa  follows : 

"That  some  time  during  the  month  of  June,  1909,  the 
defendants  Campbell  and  Watton  delivered  up  the  pos- 
session of  the  premises  described  in  said  lease  to  one 
Sassanelli,  and  at  said  time  notified  one  A.  C.  Froh- 
lich, an  employee  of  the  plaintiff,  and  the  person  to 
whom  the  said  defendants  had  been  accustomed  to  pay 
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said  rentals,  that  the  said  defendants  had  turned  over 
said  premises  to  said  Saasanelli,  and  that  the  said  Sas- 
sanelli  would  thereafter  pay  the  rental  to  become  due  on 
the  said  lease ;  that  said  Sassanelli  continued  for  some 
time  in  the  possession  of  said  premises,  and  thereafter 
made  at  least  one  payment  of  rent  to  the  plaintiff  as 
the  agent  for  the  said  L.  E.  Alexander  Shannon." 

The  defense  interposed,  beinj;  an  affirmative  defense, 
must  be  sustained  by  a  preponderance  of  the  evidence. 
The  evidence  is  not  conflicting  on  this  point.  All  the 
evidence  there  is  on  the  point  relative  to  the  Sasselli 
transaction  is  given  in  behalf  of  the  defendants.  There 
is  nothing  in  the  evidence  to  show  that  Frohlich  under- 
took to  enter  into  an  agreement  on  behalf  of  Mrs. 
Shannon.  In  my  opinion,  Frohlich  had  a  right  to  assume 
that  Sasselli  and  the  defendants  had  made  a  deal 
between  themselves  whereby  Sasselli  became  a  sub- 
lessee, and  nothing  more.  But,  in  any  event,  the  court 
made  no  attempt  to  make  a  finding  to  the  effect  that  an 
agreement  had  been  entered  into  by  and  between  Mrs. 
Shannon,  the  lessor,  and  the  defendants,  the  lesseeB, 
whereby  it  was  mutually  agreed  that  SasselH  should 
step  into  the  shoes  of  the  defendants,  as  such  lessees.  It 
was  not  even  claimed  that  the  bank  had  authority  to 
make  such  an  agreement  on  behalf  of  the  lessor,  the 
court  having  found  simply  that  "the  plaintiff  [Washoe 
County  Bank]  acted  aa  the  agent  for  the  said  L.  E. 
Alexander  Shannon,  in  the  collection  of  said  rents." 
Such  was  the  extent  of  the  bank's  agency.  The  pre- 
vailing opinion  states : 

"*  *  •  That  this  record  presents  a  series  of  acts 
on  the  part  of  the  lessor,  Mrs.  Shannon,  as  well  as  on 
the  part  of  her  assignee,  the  appellant  here,  continuing 
from  the  date  of  the  transaction  in  the  bank,  as  testified 
to  by  respondent  Watton,  no  one  of  which,  taken  alone, 
would  constitute  acquiescence  on  the  part  of  appellant 
or  on  the  part  of  the  assignor,  Mrs.  Shannon,  in  the 
surrender  of  the  leasehold,  but  the  whole  of  which. 
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taken  tos:ether,  was  sufficient  to  estop  the  lessor,  Mrs. 
Shannon,  from  denying  her  acquiescence  in  the  sur- 
render of  the  leasehold  and  her  recognition  of  third 
parties  as  tenants  under  a  separate  lease." 

This  statement,  I  take  it,  is  in  accord  with  the  view 
that  the  transaction  in  the  bank  did  not  amount  to  an 
agreement  for  the  assignment  by  defendants  of  their 
lease  to  Sasaelli,  for  otherwise  there  is  no  occasion  to 
consider  ratification  by  Mrs.  Shannon,  or  conduct  on 
her  part  amounting  to  acquiescence,  or  justifying  an 
estoppel.  It  is  upon  the  point  concerning  which  I  have 
just  quoted  that  I  differ  radically  with  the  majority  of 
the  court  I  have  not  been  able  to  find  in  the  record  one 
scintilla  of  evidence  upon  which  to  base  such  a  conciu- 
sion.  nor  was  such  evidence  pointed  out  by  counsel. 
Since,  to  my  mind,  the  evidence  on  this  point  is  con- 
trolling, let  us  review  the  testimony  from  the  time  of 
the  transaction  in  the  bank,  testified  to  by  defendant 
Watton,  which  was  on  June  15,  1909,  up  to  January 
19,  1910.  The  evidence  shows  that  the  court  found 
that,  subsequent  to  the  transaction  of  June  15,  just 
mentioned,  and  on  the  24th  day  of  said  month,  Mrs. 
Shannon  assigned  all  her  interests  to  the  plaintiff  bank. 
The  lower  court  found  that  the  defendants  received  no 
notice  of  this  assignment,  and  the  evidence  sustains  the 
finding  on  that  point. 

In  determining  this  case  it  should  be  disposed  of  on 
the  theory  that  while  the  plaintiff  has  the  legal  right 
to  whatever  sum  may  be  due  under  the  lease,  it  cannot 
be  held  to  be  both  the  owner  thereof  and  at  the  same 
time  be  the  agent  of  Mrs.  Shannon  relative  thereto.  In 
other  words,  if  they  were  the  owners  of  the  rents  thus 
Assigned,  they  were  the  principal,  and  consequently 
could  not  be  an  agent. 

Of  course,  we  must  not  lose  sight  of  the  fact  that  any 
transactions  had  by  defendants  directly  with  Mrs.  Shan- 
non while  they  had  no  knowledge  of  the  assignment  to 
the  bank  would  protect  them.     Now,  the  fact  is  that 
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at  all  times  the  bank  irepudiated  the  allegred  assignment 
or  substitution  of  Sasselli;  hence  it  is  impossible  that 
the  bank  could  have  ratified  or  acquiesced  in  the  Sassdli 
transaction,  and  consequently  we  are  driven  to  the 
necessity  of  inquiring  if  Mrs.  Shannon  was  ever  informed 
that  Sasselli  had  been  accepted  by  the  bank,  acting  as 
her  agent,  in  lieu  of  the  defendants  as  a  tenant  under' 
the  lease.  If  she  was  not  so  informed,  it  cannot  be  said 
that  she  ever  acquiesced  in  such  alleged  transaction. 
The  witness  StadtmuUer,  assistant  cashier  of  the  bank, 
gave  no  such  testimony,  and  Mr.  Taylor,  the  cashira*  of 
the  bank,  made  no  allusion  to  any  notice  having  been 
given  to  Mrs.  Shannon  of  the  incident.  But  Taylor  did 
testify  that  Sasselli  called  at  his  house  on  the  evoiing 
of  September  3,  1909,  to  pay  one  month's  rent  on  the 
ranch.  He  also  testified  that  he  then  inftHined  Sasselli 
that  Mrs.  Shannon  had  assi^ed  the  lease  to  the  bank, 
and  that  the  bank  "don't  recognize  anybody  but  Camp- 
bell and  Watton  in  the  lease."  On  cross-examination. 
the  witness  testified : 

"I  did  not  consider  anybody  in  depositing  the  money 
under  the  lease,  or  the  assignment,  but  Campbell  and 
Watton." 

The  evidence  shows  that  on  September  4,  1909,  a 
deposit  slip  was  made  for  the  deposit  made  by  Saaselli, 
and  on  that  slip  credit  for  the  amount  was  given  to 
Campbell  and  Watton,  the  def^idants,  cono^ning  which 
Mr.  Taylor,  cashier  of  the  bank,  testified : 

"Q.  And  so  you  put  it  [deposit]  by  Campb^  and 
Watton  regardless  of  who  paid  the  money  ?  A.  Regard- 
less of  who  paid  it,  because  I  considered  than,  and 
nobody  else." 

This  evidence  shows  conclusively  that  the  bank  never 
recognized  Sasselli  as  assignee  of  Campbell  and  Watton. 
Hence  how  can  it  be  said  that  that  institution  ever 
acquiesced  in  the  Sasselli  transaction? 

Since  the  bank  never  recognized  Sasselli  as  an  assignee 
of  defendants,  we  must  ascertain  what  Mrs.  Shannon 
did  in  the  way  of  recognizing  such  a  transaction.    Mrs. 
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Shannon  was  not  called  as  a  witness,  and  therefore  it 
cannot  be  claimed  t^t  she  gave  any  evidence  showing 
ntification.  Only  two  witnesses  were  called  who  had 
ever  had  any  connection  with  the  bank — Mr.  Taylor,  ita 
cashier,  and  Mr.  StadtmuUer,  its'  assistant  cashier. 
Neither  of  these  witnesses  uttered  one  word  upon  which 
even  a  suspicion  could  be  based  that  the  bank  notified 
Hrs.  Shannon  of  what  had  taken  place  in  the  bank  on 
June  15,  or  of  any  payment  made  by  Sasselli,  or  of  any- 
thing said  or  done  by  him.  There  were  only  three  other 
witnesses  called  in  the  case,  viz,  Sasselli,  Watton,  and 
Ycni.  The  testimony  of  Yori  was  confined  to  the  Yori 
transaction,  which  took  place  in  the  spring  of  1910,  more 
than  eight  months  after  the  Sasselli  transaction,  and 
hence  gave  no  evidence  whatever  relative  to  the  trans- 
action of  June  15.  Sasselli  said  nothing  whatever  about 
giving  notice  to  Mrs.  Shannon  of  the  incident  in  the 
bank  of  June  16,  nor  did  he  give  a  particle  of  evidence 
tending  to  show  that  that  incident  was  brought  to  the 
knowledge  of  Mrs.  Shannon  by  him. 

There  is  left  only  one  witness  from  whose  testimony 
we  must  find  that  knowledge  of  the  bank  incident  was 
brought  to  the  attention  of  Mrs.  Shannon.  That  witness 
is  Watton.  If  he  fails  to  furnish  the  evidence,  then 
lume  can  be  found  to  sustain  the  contention  that  she 
had  such  knowledge  as  would  form  the  basis  of  acquies- 
cence. He  testified  to  the  incident  in  the  bank  and  to 
his  negotiations  with  Sasselli  leading  up  to  it,  but 
nowhere  does  he  say  he  ever  notified  Mrs.  Shannon  of 
that  incident.  From  his  standpoint,  he  and  his  codefen- 
dant  ceased  to  be  interested  in  the  lease  on  June  15, 
1909.  Why,  then,  should  he  have  done  any  act  which 
could  have,  in  the  least,  brought  him  in  touch  with  cir- 
cumstances showing  acquiescence  on  the  part  of  Mrs. 
Shannon?  Most  naturally  no  such  circumstance  came 
under  his  observation.  He  does  not  testify  that  he  wrote 
to  Mrs.  Shannon,  or  heard  from  her,  directly  or  indi- 
rectly, or  saw  her  until  January  19,  1910,  more  than 
seven  months  after  the  incident  in  the  bank.    On  the 
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day  mentioned,  Mr.  Watton  went  to  see  Mrs.  Shannon, 
who  was  living  in  Oakland,  Gal.,  and  at  that  time  the 
subject  of  other  tenants  for  the  ranch  was  discussed; 
but,  30  far  as  appears,  nothing  whatever  was  mentioned 
about  the  Sasselli  transaction.  On  January  29,  1910, 
Mrs.  Shannon  wrote  to  Mr.  Watton  about  procuring 
another  tenant  for  the  ranch,  and  in  that  letter  she 
says :  "  •  •  •  The  man  on  the  ranch  to  remain  until 
March."  It  is  contended  that  this  shows  knowledge  on 
the  part  of  Mrs.  Shannon  of  the  Sasselli  transaction.  I 
confess  I  cannot  imagine  just  what  she  meant  by  that 
phrase,  but  one  thing  is  certain — she  could  not  have 
been  alluding  to  Sasselli,  for  the  reason  that  he  had 
abandoned  the  ranch  two  or  three  months  before,  and 
no  one  was  on  the  ranch  at  the  time  she  wrote  the 
letter.  Hence  we  cannot  escape  the  conclusion  that 
whatever  information  Mrs.  Shannon  received  from 
Watton  on  January  19  concerning  the  Sasselli  transac- 
tion, if  she  had  any,  was  not  accurate  if  she  assumed 
that  Sasselli  was  still  on  the  ranch,  and  therefore  she 
cannot  be  held  to  have  ratified  the  bank  transaction. 

I  therefore  conclude  there  was  no  release  by  operation 
of  law  because  of  what  took  place  in  the  bank  on  June 
15,  1909 ;  and  assuming  that  defendants  were  released 
by  the  Yori  transaction,  plaintiff  is  entitled  to  the  unpaid 
rent  from  July  1, 1909,  up  to  the  consummation  thereof, 
less  the  amount  paid  by  Sasselli. 
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[No.  2277] 

STATE  OF  NEVADA,  Respondent,  v.  CHARLES 
COMISFORD,  Appellant. 

1168 1'ac.  287] 

1,  Homicide — Justifiable  IIoMictoE — Seij-Defenbe, 

Self-defense  Is  the  right  to  esercise  judgment  aa  a  reaBoiinble 
man  In  determining,  at  the  time,  wtiether,  from  all  the  atten- 
dant circumstances.  It  nas  necessary  to  kill  for  tbe  protection 
of  one's  own  life,  aud  It  was  error  to  Instruct,  "Necessity  Is  not 
for  the  defendant,  but  for  the  Jury"  to  decide, 

2.  ruMiSAL  I^w — Remabkb  of  Phosbcutino  Attobney — Revebbi- 

HLE  EBBOK. 

Remarks  of  prosecuting  attorcey  In  argument  ftlludlng  to 
nnuors  being  prevalent  that  the  Jury,  because  of  personal 
ijssoclatlon  and  friendships,  would  not  have  the  courage  to 
seud  accused  to  the  penitentiary  were  reversible  error. 

Appeal  from  the  Fifth  Judicial  District  Court,  Nye 
County;  Mark  R.  AveriU,  Judge. 

Charles  Comisford  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Reversed. 

Tkoe,  M.  Fagan  and  Wm.  Forman,  for  Appellant: 
The  court  erred  in  its  instruction  as  to  self-defense  in 
that  the  jury  was  instructed  that  the  question  of  necessity 
was  not  for  the  defendant,  but  for  the  jury,  thus  preclud- 
ing the  jury  from  considering  the  effect  on  the  mind  of 
the  defendant  of  the  surrounding  circumstances.  The 
rule  is  universal  that  to  warrant  the  taking  of  life  in  self- 
defense  there  must  have  been  reasonable  grounds  for 
belief  upon  the  part  of  the  slayer  that  he  was  in  imminent 
danger  of  loss  of  life  or  of  suffering  serious  bodily  harm 
at  the  hands  of  the  person  killed;  and  the  belief  need  be 
DO  more  than  reasonable.  (13  R.  C.  L.  817. )  If  the  slayer 
Kt  in  good  faith  and  with  reasonable  discretion,  he  will 
be  excused,  even  though  he  err,  (In  Re  Nagle,  39  Fed. 
833;  State  v.  Waterman,  1  Nev.  543;  State  v.  McClure,  5 
Nev.  132;  State  v.  Skinner,  32  Nev.  70.) 

Killing  an  assailant  may  be  excusable,  though  it  turn 
out  afterward  that  there  was  no  actual  danger,  if  it  be 
done  under  a  reasonable  apprehension  of  loss  of  life  or 
srreat  bodily  harm,  and  danger  appears  so  imminent  at 
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the  moment  of  assault  as  to  present  no  alternative  of 
escaping  its  consequence  but  by  resistance.  (Logues  v. 
Commonwealth,  80  Am.  Dec.  481;  Meulty  v.  State,  8  Am. 
St  Rep.  477.) 

The  court  erred  in  refusing  to  reprimand  the  district 
attorney  for  certain  remarks  in  the  course  of  his  ai*gument 
to  tbe  jury,  in  which  he  insinuated  that  some  of  them 
did  not  have  the  courage  to  bring  in  a  verdict  of  guilty 
because  of  personal  associations,  sentiments,  and  friend- 
ships. (Bissette  v.  State,  101  Ind.  85;  Weathetf<n-d  v. 
State,  37  Am.  St.  Rep.  828;  2  R.  C.  L.  416.)  A  prosecuting 
attorney  is  bound  by  more  rigorous  rules  than  an  ordi- 
nary  attorney;  and,  while  it  is  not  improper  for  him  to 
warn  the  jury  to  perform  their  duty,  it  is  highly  preju- 
dicial for  him  to  demand  that  they  bring  in  a  verdict  of 
a  certain  kind  under  penalty  of  his  scorn  and  contempt 
if  they  do  otherwise.  (2  R.  C.  L.  426;  State  v.  Blackmaji, 
32  South.  334;  People  v.  Filing,  70  Am.  St  Rep.  496; 
State  V.  Petty,  32  Nev.  334;  State  v.  Rodriguez,  31  Nev. 
342;  Grosee  v.  State,  11  Tex.  Cr.  App.  377.) 

Geo.  B.  Tkatch^,  Attorney-General;  E.  T.  Patrick, 
Deputy  Attorney-General,  and  Win,  MeKnighi,  Deputy 
Attorney-General,  for  Respondent: 

It  is  well  established  that  one  who  is  the  aggressor 
and  provokes  the  difficulty  in  which  he  kills  his  assailant 
cannot  invoke  the  right  of  self-defense  to  justify  or 
excuse  the  homicide.  There  is  certainly  evidence  in  the 
case  to  show  that  appellant  provoked  the  difficulty  which 
led  to  the  tragedy.  A  careful  review  of  the  testimony 
will  show  clearly  that  appellant  without  any  sufficient 
provocation  whatsoever,  inflicted  a  mortal  wound  upon 
the  host  whose  hospitality  he  had  been  enjoying  for 
several  hours.  He  claims  that  the  killing  was  done  in 
self-defense,  but  the  jury  did  not  believe  him.  The 
killing  being  admitted,  and  no  sufficient  provocation 
appearing  therefor,  and  the  jury  having  disbelieved  the 
self-defense  theory,  the  conviction  of  appellant  should  be 
affirmed.    (Burton  v.  State,  141  Ala.  32;  Dabney  v.  State, 
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113  Ala.  38;  Blair  v.  State.  69  Ark.  558;  People  v.  ConMing, 
111  Cal.  616;  PeojAe  v.  Piper,  112  Mich.  164;  People  v. 
MeLeod,  1  Hill.  377;  Leunsv.  Commonwealth,  79  Va.  732.) 
It  is  possible  that  immaterial  errors  have  crept  into  the 
case;  but  in  view  of  all  the  facts  and  circumstances  dis- 
cloeed  by  the  evidence,  this  court  must  reach  the  con- 
clusion that  appellant  had  a  fair  and  impartial  trial,  and 
we  are  compelled  to  invoke  sections  7302  and  7469, 
Revised  Laws,  provided  for  such  cases.  {State  v.  Smith, 
33  Nev.  459;  Brown  v.  Dunn,  35  Nev.  177;  State  v.  Mirco- 
rick,  35  Nev.  489;  State  v.  Scott.  37  Nev.  450;  Ex  Parte 
BootA,  154  Fac.  939.) 

By  the  Court,  McCarran,  C.  J. : 

This  IS  an  appeal  from  a  judgrment  of  conviction  of 
murder  in  the  second  degree.  To  the  indictment,  which 
charged  murder  in  the  first  degree,  the  defendant  pleaded 
"not  guilty"  and  interposed  the  defense  of  justifiable 
homicide  based  upon  self-defense. 

Tlie  question  as  to  who  was  the  aggressor  in  the  affray, 
as  well  as  the  question  of  the  necessity  to  strike  the  fatal 
blow,  was  a  closely  contested  issue  in  the  trial.  The  court 
instructed  the  jury  on  the  law  of  justifiable  homicide  as 
follows: 

"You  are  instructed  that  the  right  to  take  life  in  self- 
defense  rests  upon  necessity,  and  no  one  is  justified  in 
taking  the  life  of  another  unless  the  necessity  for  so 
doing  is  apparent  as  the  only  means  of  preventing  his 
destruction,  or  of  escaping  grievous  bodily  harm.  The 
question  of  the  existence  of  such  necessity  is  not  for  the 
defendant,  but  for  the  jury;  the  jury  must  draw  from 
all  the  circumstances  whether,  from  the  situation  of  the 
parties  at  the  time,  the  defendant  had  reasonable  ground 
to  believe  that  it  was  necessary  to  take  the  life  of  the 
deceased  as  the  only  means  of  saving  his  own  life,  or  of 
avoiding  grievous  injury  to  his  person.  If  you  do  not  so 
find,  then  you  must  bring  in  a  verdict  of  guilty." 

1.  The  expression  in  this  instruction, "The  question  of 
the  existence  of  such  necessity  is  not  for  the  defendant. 
Vol,  «— IB 
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but  for  the  jury,"  is  clearly  erroneous  and  fails  to  measure 
up  to  the  law  applicable  to  self-defense  as  laid  down  by 
leading  decisions  and  text-writers  upon  the  subject.  The 
expression  swept  from  the  defendant  the  benefits  of  the 
law,  which  confers  upon  him  the  right  to  exercise  his 
judgment  as  a  reasonable  man  in  determining,  at  the 
time,  whether,  from  all  the  attendant  circumstances  and 
conditions,  it  was  necessary  to  strike  the  fatal  blow  for 
the  protection  of  his  own  life. 

Where,  in  an  affray,  one  strikes  the  blow  that  takes 
the  life  of  another,  necessity  for  the  act  to  insure  self- 
preservation  is  the  gage  and  measure.  The  exercise  of 
reasonable  judgment  as  to  the  necessity  is  for  him  who 
strikes.  Did  the  defendant,  in  striking  the  blow,  exercise 
that  judgment  as  a  reasonable  man  would  under  such 
circumstances?  That  is  the  question  for  the  jury.  This 
court,  in  no  uncertain  terms,  established  the  rule  in  the 
case  of  State  v.  Scott,  37  Nev.  412, 142  Pac.  1053,  where, 
referring  to  the  language  of  the  Supreme  Court  of  Iowa 
{State  V,  CoUins,  32  Iowa,  39),  as  quoted  and  approved  by 
Mr,  Justice  Hawley  in  the  case  of  State  v,  Ferguson,  9 
Nev.  114,  and  referring  to  the  case  of  Hawkins  v.  United 
States,  3  Okl.  Cr.  R.  651, 108  Pac.  561,  we  said: 

"The  inquiry  for  the  jury  is:  Did  the  defendant,  acting 
as  a  reasonable  man,  upon  the  appearances  of  the  existing 
conditions  at  the  time  of  the  encounter,  believe  at  that 
time  that  it  was  necessary  for  him  to  commit  that  act  in 
order  to  protect  himself?  An  instruction  upon  the  rule 
of  self-defense,  which  failed  to  set  forth  the  above 
qualification,  is  clearly  erroneous." 

The  rule  of  law  asserted  by  this  court  in  that  case 
found  approval  and  sanction  in  the  case  of  Owens  v. 
United  States,  130  Fed.  279,  64  C.  C.  A.  525.  Moreover, 
it  has  received  the  approval  of  ruling  cases  on  the  subject 
in  the  several  jurisdictions.     (13  R.  C.  L.  817,  818.) 

The  instructions  given  by  the  trial  court  in  the  case  at 
bar  struck  from  the  defendant  the  right  to  establish  that 
in  the  fatal  affray,  and  before  he  struck  the  blow  that 
took  the  life  of  the  deceased,  he  exercised  such  judR- 
ment  as  would  have  been  exercised  by  a  reasonable  man 


by  Google 


State  v.  Comisford 


Opinion  of  tbe  Conrt — McCarraa,  C.  J. 


tmder  such  circuniBtances.  The  rule  is  eminently  estab- 
lished that  reasonable  ground  for  belief  of  imminent 
danger  upon  the  part  of  the  slayer  is  the  test  that  justi- 
fies the  taking  of  human  life  where  self-defense  is  inter- 
posed. (People  V.  Lewis.  117  Cal.  186,  48  Pac.  1088,  59 
Am.  SL  Rep.  167;  State  v.  Shippey,  10  Minn.  223,  88 
Am.  Dec.  70;  State  v.  Beekner,  194  Mo.  281,  91  S.  W.  892. 
3  L.  R.  A.  n.  s.  535;  GoodaU  v.  State,  1  Or.  333,  80  Am. 
Dec.  396;  TiOeru  v.  State,  24  Tex.  App.  251.  5  S.  W.  842, 
SAm.  St  Rep.  882.) 

The  belief  in  the  slayer  that  the  danger  was  apparently 
imminent  is  not  to  be  viewed  from  the  standpoint  of  the 
jury,  but  from  the  facts  established.  (194  Mo.  281,  91 
S.  W.  892,  3  L.  R.  A.  n.  s.  543.)  The  doctrine  that  would 
declare  the  jury  to  be  the  sole  judges  as  to  the  existence 
of  danger  to  the  defendant  at  the  moment  of  the  affray 
would  place  the  defendant  in  the  unreasonable  position 
of  knowing,  at  the  moment  of  the  catastrophe,  what  the 
jury  knows  after  there  has  been  presented  to  them  all 
of  the  facts  and  attendant  conditions.  Such  a  doctrine 
is  not  sanctioned  by  modem  authority.  ( Wesley  v.  State, 
S7  Miss.  327,  75  Am.  Dec.  62;  State  v.  Shipp^,  supra; 
Pottere  V.  People,  18  Mich.  314,  100  Am.  Dec.  173.)  See 
extensive  note,  3  L.  R.  A.  n.  s.  537;  74  Am.  St.  Rep.  720. 

The  question  of  the  existence  of  such  necessity  as  called 
for  the  act  by  which  the  life  of  the  deceased  was  taken 
was,  at  the  time  of  the  affray,  a  matter  demanding  that 
high  degree  of  judgment  which  would  be  exercised  by 
&  reasonable  being  under  like  circumstances  of  the 
party  by  whose  hand  the  blow  was  struck.  It  was  his 
right  to  exercise  this  judgment — "a  right  which  the  law 
confers  upon  every  individual,  but  one  that  must  always 
oe  exercised  at  his  peril,  subject  to  revision  by  a  jury  of 
"is  peers."  The  giving  of  this  instruction  by  the  court 
*as  error,  and  such  as  affected,  in  no  uncertain  measure. 
the  substantial  rights  of  the  appellant,  by  reason  of  which 
fte  judgment  and  order  appealed  from  must  be  reversed. 
*•  Error  is  assigned  to  the  remarks  of  the  prosecuting 
attorney  in  the  closing  argument  wherein  he  alluded  to 
™iiors  being  prevalent  that: 
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"  Members  of  the  jury,  because  of  personal  associations, 
and  sentiments  and  friendships,  *  *  *  would  not  have 
the  courage  to  send  this  man  to  the  penitentiary." 

We  have  had  occasion  before  to  comment  on  remarks 
and  conduct  of  prosecuting  attorneys.  We  deem  it  proper 
to  say  here,  as  we  said  in  the  esse  of  State  v.  Scott,  37 
Nev.  432.  142  Pac.  1060: 

"The  office  of  district  attorney  is  one  of  great  power 
and  responsibility.  It  may  often  happen  that  he  is  called 
upon  to  protect  the  rights  of  an  accused  person  from  the 
possibility  of  a  conviction  based  upon  public  sentiment 
rather  than  the  actual  facts  of  the  case.  When  a  prose- 
cuting officer  seeks  to  take  advantage  of  public  sentiment 
to  gain  an  unjust  conviction,  or  seeks  to  take  an  unfair 
advantage  in  the  introduction  of  evidence,  or  in  any 
other  respect,  he  is  failing  in  his  duty  as  the  state's 
representative." 

There  was  no  foundation  or  excuse  for  the  remarks  of 
the  prosecuting  attorney  in  the  case  at  bar  so  far  as  the 
record  discloses.  His  utterance  was  misconduct  such  as 
should  have  called  for  immediate  reprimand  from  the 
trial  court.  Overabundant  zeal,  spiced  with  that  ever- 
impelling  element,  personal  ambition  for  success,  is  too 
often  the  shrine  of  excessive  devotion,  where  wild  tongues 
are  loosed  "that  have  not  Thee  in  awe." 

In  view  of  the  fact  that  this  case  must  be  reversed  for 
other  errors,  and  inasmuch  as  the  conduct  complained  of 
will  not  i^i^n  be  indulged  in,  we  will  pass  the  incident 
for  this  time  by  merely  saying  that  if  this  error  was  the 
only  one  presented  in  the  record  we  would  be  required  to 
reverse  the  case.  ( Weatkerford  v.  State,  31  Tex.  Cr.  R. 
530,  21  S.  W.  251,  37  Am.  St  Rep.  828. ) 

The  case  is  reversed  and  remanded. 

It  is  so  ordered. 

Coleman,  J.,  concurring : 

I  concur  in  the  order  of  reversal.  However,  I  am  of 
the  opinion  that  the  instruction  complained  of,  when 
read  in  connection  with  instruction  No.  4,  in   no  way 
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prejudiced  the  defendant.  There  is  no  doubt  but  that 
the  rule  of  law  enunciated  by  the  chief  justice  is  correct 
All  tiiat  the  court  meant  to  say  by  the  sentence  com- 
plained of  was  that, the  jury  did  not  have  to  accept  the 
atatement  of  the  defendant  as  to  the  necessity  of  taking 
tiie  life  of  the  deceased,  but  that  they  were  the  final 
judges  as  to  whether  or  not  the  defendant  had  reasonable 
arounds  to  believe,  at  the  time  of  the  homicide,  that  such 
necessity  existed.  This,  I  think,  is  shown  by  the  fact 
that  the  phrase  complained  of  was  separated  from  the 
rest  of  the  sentence  by  a  semicolon,  and  that  the  rest  of 
the  sentence  implied  that  the  defendant  had  the  rig-ht, 
at  the  time  of  the  homicide,  to  determine  for  himself 
whether  or  not  it  was  necessary  to  take  the  life  of  the 
deceased,  a  risrht  which  was  clearly  and  fully  set  forth  in 
instruction  No.  4. 

Sanders,  J.,  having  taken  part  in  the  trial  of  the  case 
in  the  lower  court,  did  not  participate  here. 
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[No.  2292] 

THE  STATE  OF  NEVADA,  Respondent,  v.  HECTOR 
MacKinnon,  appellant. 

|168Pac.330] 

1.  Homicide  —  IsDit-rMENT  —  Requisites     asd     SuFFirrescv  — 

"Assault," 

Rev.  Laws.  G412,  defines  aii  assault  as  an  unlawful  attempt, 
coupled  wltb  tbe  present  ability,  to  eonimit  a  Tloleut  injury. 
Sectlou  7050  provides  that  the  Indictment  mnat  contain  a  state- 
ment of  the  acta  constituting  the  offense.  In  ordinary  language 
HO  tbat  a  person  of  common  understanding  would  know  what 
was  Intended.  Held,  that  an  iufortnatloii,  alleging  that  aocused 
on  a  certain  day,  "he  having  the  ability  tben  and  there  so  to 
do,  did  wilfully,  unlawfully,  and  feloniously"  assault  another, 
snivel  en  tly  alleged  present  ability. 

2.  Cbiuinal  iJkW — Appeal^ — Scope— Presebvation  op  Exceptions. 

Unless  an  attack  upon  the  Information  shows  a  fatal  defect 
It  will  be  Ignored  when  made  for  the  first  time  on  appeal. 

3.  Cbiminaj.  Law — Contiscance — Grounos — Seccwsg  Coussel — 

Waiver. 

The  privilege  of  accused  under  Const,  art.  1.  sec.  8.  to  ap|>ear 
In  person  or  with  counsel  may  be  waived,  and,  once  waived.  8 
Judgment  will  not  be  reversed  because  the  court  at  a  later  date 
refused  to  grant  a  continuance  so  that  counsel  might  he  employed 
unless  the  refusal  was  au  abuse  of  discretion. 

4.  Criminal  Law— CONTiNrANcE^GKOLNos— Sbcubino  Counsel — 

Where  defendant  when  arraigned  waived  his  right  to  couusel 
mid  was  thereafter  brought  Into  court  twice  before  trial  and 
did  not  signify  his  desire  for  couusel  until  the  morning  at  the 
trial  more  than  two  weeks  after  the  order  setting  the  case  for 
trial.  It  was  not  an  ahuse  of  discretion  to  deny  his  motion  for 
<'ontlnuance  for  the  purpose  of  secnrliif:  counsel. 

5.  Homicide— l.-fSTRUCTioN a — Presuuptions — Intention. 

In  prosecution  for  assault  with  a  deadly  weapon,  lostrnctton 
that  tbe  law  presumes  that  accused  Intended  to  do  that  which 
he  voluntarily  and  wilfully  did  was  erroneous. 

Appeal  from  Seventh  Judicial  District  Court,  Mineral 
County;  Emmett  J.  Walsk,  Judf^e, 

Hector  MacKinnon  was  convicted  of  assault  with  a 
deadly  weapon,  and  appeals.  Beversed,  and  new  trial 
ordered. 

Frame  &  Brovme,  for  Appellant: 

The  information  is  fatally  defective,  in  that  it  does  not 
state  facts  sufficient  to  constitute  a  public  offense,  and 
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particularly  the  offense  with  which  the  defendant  was 
sought  to  be  charged,  or  the  offense  of  which  the  appel- 
lant was  convictwJ.  Under  the  law  it  is  required  that 
the  allegations  of  an  information  be  direct  and  positive 
in  regard  to  the  facts  constituting  the  alleged  offense. 
The  facts  cannot  be  supplied  by  inference,  argument  or 
intendment  (Rev.  Laws,  7050-7052;  State  v.  Logan,  1 
Nev.  110;  People  v.  Gregg,  13  N.  Y.  Supp.  114;  22  Cyc. 
293,295.)  The  manner  in  which  a  weapon  is  used  very 
often  determines  its  character,  and  whether  under  the 
drcumstances  it  is  a  deadly  weapon.  (State  v.  Napper, 
6  Nev.  113.)  The  information  is  uncertain  as  to  whether 
the  particular  act  constituting  the  particular  assault 
sought  to  be  charged  was  by  striking  or  shooting.  This 
is  not  permissible  in  criminal  pleading.  (22  Cyc.  296.) 
The  charge  in  an  indictment  should  be  positively  laid, 
and  not  inferentially.  The  want  of  a  direct  allegation  of 
anything  material  in  the  description  of  the  substance, 
nature  or  manner  of  the  offense,  cannot  be  supplied  by 
intendment  or  impUcation.    (Archibald,  Cr.  PI,  &  Pr.  87.) 

The  information  is  defective  in  substance,  in  that  it 
does  not  allege  a  present  ability,  because  the  present 
alnlity  to  inflict  the  injury  is  the  gist  of  an  assault,  either 
under  the  statute  or  at  common  law.  This  contention 
■nay  be  raised  for  the  first  time  in  this  court,  and  has  not 
been  waived  by  failure  to  raise  it  in  the  court  below. 
{State  V.  Trolson,  21  Nev.  419.) 

It  was  fundamental  error  for  the  trial  court  to  refuse 
the  request  of  appellant  for  a  postponement  of  the  trial 
in  order  that  he  might  procure  counsel  at  the  time  of  the 
calling  of  the  case.  (Const.  Nev.,  art  1,  sec  S;  State  ex 
wi.  Hvffaker  v.  Crosby,  24  Nev.  115;  PeofAe  v.  Van  Alien, 
65  N.  Y.  33. )  The  denial  of  the  request  was  an  abuse  of 
discretion.  By  the  action  of  the  court  every  possibility 
of  the  defendant  having  that  fair  and  impartial  trial 
Kiiaranteed  by  law  was  swept  away.  (Cave  v.  United 
States,  100  Pac.  1118;  Clay  Peters  v.  United  States,  33  Pac.  " 
1031;  Dempsey  v.  United  States,  44  Pac.  382;  Stan^rury  v. 
VnUed  States,  37  Pac  1083. )  A  legal  discretion  is  one  that 
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is  reflated  and  governed  by  well-established  principles 
of  law.  (14  Cyc  384. )  An  abuse  of  discretion  is  merely  a 
discretion  exercised  to  an  end  or  purpose  not  justified  by, 
and  clearly  against,  reason  and  evidence.  (1  Cyc  219.) 
It  was  reversible  error  for  the  court  to  instruct  the 
jury  that  the  law  presumes  an  intent  to  kill  from  the 
use  of  a  deadly  weapon  in  a  manner  likely  to  cause  death. 
The  instruction  entirely  removed  from  the  consideration 
of  the  jury  the  circumstances  of  the  case,  invading  their 
province  as  triers  of  the  facts.  (State  v.  Davis,  14  Nev. 
407;  State  v.  Newton,  4  Nev.  410;  Reed  v.  United  States, 
108  Pac.  371;  Fraxier  v.  United  States,  103  Pac  373.) 

J.  H.  White,  District  Attorney,  and  Geo.  B.  Thatcher, 
Attorney-General,  for  Respondent: 

Upon  the  record  presented,  the  judgment  of  conviction 
should  be  in  all  matters  affirmed.  It  is  not  claimed  that 
the  information  is  deficient  in  any  of  the  requirements  of 
section  7062,  Revised  Laws,  except  in  the  statement  of 
"the  offense  charged."  Tlie  function  of  an  information 
or  indictment  is  to  apprise  the  defendant  of  the  nature 
and  character  of  the  charge  made  against  him,  and  the 
time  and  place  where  the  alleged  offense  was  committed, 
so  as  to  enable  him  to  defend  against  the  particular  charge 
alleged,  protect  him  from  a  suteequent  prosecution  on 
the  same  charge,  and  "  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction  according  to  the  right  of  the 
case."  It  is  sufficient  if  the  information  contun  "a  state- 
ment of  the  acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  a  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended. " 
(Rev.  Laws,  7050;  22  Cyc.  295;  Peters  v.  UnUed  States.  94 
Fed.  127.)  The  indictment  need  be  only  "substantially" 
in  the  form  provided  by  statute.  (Rev.  Laws,  7051;  State 
V.Anderson,  3  Nev.  264.)  "All  provisions  of  law"  appli- 
,  cable  to  prosecutions  by  indictment  are  equally  applicable 
to  prosecutions  by  information.  (Stats.  1913,  p.  294;  State 
v.  Lovelace,  29  Nev.  43. ) 

There  is  no  merit  in  the  claim  that  the  information 
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does  not  allege  the  commission  of  a  public  offense.  It  is 
positively  alleged  in  the  information  that  the  assault  was 
made  with  a  deadly  weapon,  to  wit,  a  pistol  loaded  with 
gunpowder  and  leaden  bullets,  and  that  it  was  used  within 
striking  as  well  as  shooting  distance.  The  allegation 
that  the  defendant,  "having  the  ability  then  and  there 
so  to  do,  did"  commit  and  "assault  witii  intent  to  kill," 
is  exactly  the  equivalent  of  alleging  "present  ability"  to 
eommit  the  act  charged.  (State  v.O'Flaherty,THev.  163.) 

It  is  not  true  that  appellant  was  denied  the  right  to  be 
represented  by  counsel,  nor  is  it  any  more  true  that  the 
state  could  be  prevented  from  proceeding  by  his  whims, 
vagaries,  designs  or  subterfuges.  Every  presumption  is 
in  favor  of  the  regularity  of  the  proceedings  in  ttie  trial 
court.  (Rev.  Laws,  7128;  State  v.O'Flaherty,  7  Nev.  153.) 

There  was  no  error  in  the  instructions.  ( 1  Bishop,  Crim. 
Uw,  5th  ed.  sec  729;  State  v.  Daly,  41  Or.  515;  1  McClain, 
Crim.  Law,  sec.  222;  12  Cyc.  148;  State  v.  Ziehfdd,  23 
Nev.  304;  State  v.  Marks,  16  Nev.  33;  Petyple  v.  Deviw, 
S9  Cal.  630;  State  v.  Rodriguez,  31  Nev.  342;  State  v. 
Tfumvmm.  31  Nev.  209;  State  v.  Clark.  32  Nev.  160;  State 
V.  O'Connor,  11  Nev.  416,  423.) 

By  the  Court,  Coi-EMAn,  J. : 

The  defendant  was  convicted  of  an  assault  with  a 
deadly  weapon,  and  from  the  judgment  of  the  court  he 
appeals. 

1, 2.  The  first  ground  urged  for  a  reversal  of  the  judg- 
ment is  that  the  information  is  fatally  defective,  in  that 
it  fails  to  allege  that  the  defendant  had  the  present 
ability  to  make  an  assault  upon  the  person  named  in 
the  infoiTnation.    Our  statute  defines  an  assault  as : 

"An  unlawful  attempt,  coupled  with  a  present  ability', 
to  commit  a  violent  injury  on  the  person  of  another." 
(Rev.  Laws,  6412.) 

Section  7060,  Revised  Laws,  1912,  reads: 

"The  indictment  must  contain  the  title  of  the  action, 
specifying  the  name  of  the  court  to  which  the  indict- 
ment is  presented  and  the  names  of  the  parties,  and  a 
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statement  of  the  acts  constituting  the  offense,  in  ordi- 
nary and  concise  language  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended." 

The  information  in  the  case  at  bar  charges: 
"The  said  Hector  MacKinnon,  on  the  7th  day  of 
December,  1916,  or  thereabouts,  and  before  the  filing 
of  this  information,  in  the  county  of  Mineral,  State  of 
Nevada,  he  having  the  ability  then  and  there  so  to  do, 
did,  wilfully,  unlawfully,  and  feloniously,  and  without 
authority  of  law,  with  a  deadly  weapon,  to  wit,  a  pistol 
loaded  with  gunpowder  and  leaden  bullets,  which  he,  the 
said  Hector  MacKinnon,  in  his  hand  there  and  then  had 
and  held,  assault  one  B.  B.  Shepherd,  a  human  being,  by 
shooting  at  and  striking  him,  the  said  B.  B.  Shepherd, 
with  the  intent  him,  the  said  B.  B.  Shepherd,  then  and 
there  to  kill," 

We  do  not  understand  that  it  is  necessary  that  the 
information  should  allege  defendant's  present  ability  to 
make  the  assault  in  those  words,  but  in  words  which 
convey  the  same  meaning.  Section  7050,  Revised  Laws, 
states  that  an  offense  may  be  charged  in  ordinary  and 
concise  language,  and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is 
intended.  We  are  unable  to  see  how  any  person,  of  the 
least  understanding  could  fail  to  grasp  what  was  meant 
by  the  language  of  the  information.  It  certainly  shows 
that  the  defendant  had  the  present  ability  to  make  the 
assault.  The  draftsman  of  the  information,  not  being 
content  with  the  language  "he  having  the  ability  then 
and  there  so  to  do,"  also  charged  that  the  defendant, 
with  a  pistol  loaded  with  gunpowder  and  leaden  bullets, 
"in  his  hand  there  and  then  had  and  held,"  made  the 
assault.  We  are  unable  to  see  just  how  a  stronger  alle- 
gation of  present  ability  could  have  been  made.  Fur- 
thermore, courts  do  not  look  upon  attacks  of  this 
character  upon  an  information  with  the  same  favor 
when  made  for  the  iirst  time  on  appeal  as  when  made 
before  a  plea  is  entered.     (Ex  Parte  Breckenridge,  34 
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Nev.  275, 118  Pac.  688,  Ann.  Cas.  1914b,  871),  and  when 
made  for  the  first  time  on  appeal,  they  will  be  ignored 
unless  the  information  is  fatally  defective. 

3, 4.  It  is  also  urged  that  the  court  erred  in  denying 
defendant's  application  for  a  continuance  on  the  morn- 
ing when  the  case  was  called  for  trial,  to  enable  him  to 
employ  an  attorney.  When  defendant  was  arraigned  he 
waived  his  right  to  counsel,  and  though  he  was  there- 
after brought  into  court  on  two  occasions  before  the  day 
of  trial — once  when  he  entered  his  plea  of  not  guilty,  and 
again  when  the  case  was  set  for  trial — he  did  not  signify 
his  desire  for  counsel  until  the  morning  of  the  trial, 
more  than  two  weeks  after  the  order  setting  the  case  for 
trial  had  been  made.  At  the  time  the  case  was  called  for 
trial,  and  when  all  of  the  witnesses  and  jurors  were  in 
attendance  for  the  trial,  and  after  a  preliminary  order 
had  been  entered  in  the  case,  but  before  any  of  the 
jurors  had  been  called  into  the  jury  box,  the  defendant 
asked  that  the  case  be  continued  until  the  following  day 
to  enable  him  to  employ  counsel.  The  court  denied  the 
application  and  proceeded  with  the  trial.  It  is  insisted 
that  by  its  action  the  court  denied  defendant  a  consti- 
tutional right  guaranteed  him  by  section  8,  article  1, 
Constitution  of  Nevada,  which  provides  that: 

"  *  •  •  The  parly  accused  shall  be  allowed  to 
appear  and  defend  in  person,  and  with  counsel,  as  in 
civil  actions." 

The  purpose  of  this  provision  in  our  constitution  is 
simply  to  guarantee  to  one  charged  with  crime  the  privi- 
lege of  being  defended  by  counsel.  It  is  a  privilege 
which  he  may  exercise  or  waive.  If  he  waives  it  at 
one  stage  of  the  proceeding,  he  must  act  with  a  reason- 
able degree  of  diligence  if  he  later  desires  to  avail  him- 
self of  it.  In  other  words,  having  once  waived  this 
privilege,  a  judgment  will  not  be  reversed  because  the 
court  at  a  later  date  refused  to  grant  a  continuance  so 
that  counsel  might  be  employed,  unless  the  court  abused 
its  discretion.  In  the  case  of  State  v.  Yoes,  67  W.  Va. 
W6,  68  S.  E.  181,  140  Am.  St.  Rep.  978,  the  court  said: 
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"The  provision  of  the  constitution,  relating  to  the 
right  of  a  prisoner  to  have  the  assistance  of  counsel, 
was  inserted  for  the  purpose  of  abrogating  the  common- 
law  practice  under  which  prisoners,  accused  of  felony, 
were  denied  such  right,  and  to  restrain  the  legislature 
from  denying  it  by  statute.  It  differs  in  nature  as  well 
as  form  from  the  guaranty  of  trial  by  jury.  The  latter 
is  prohibitory  in  form,  while  the  other  is  permissive,  and 
conditional  upon  the  pleasure  of  the  accused." 

Under  the  circumstances  of  this  case,  we  are  of  the 
opinion  that  there  was  no  abuse  of  discretion  on  the  part 
of  the  court  in  refusing  to  grant  a  continuance.  To  hold 
otherwise  would  put  it  in  the  power  of  persons  charged 
with  crime  to  materially  hamper  courts.  Public  policy 
will  not  justify  such  action.  The  defendant  had  ample 
opportunity  to  engage  counsel,  and  his  failure  to  do  so 
was  due  to  his  own  neglect. 

6.  It  is  also  urged  that  the  court  erred  in  giving  the 
following  instruction : 

"The  court  instructs  the  jury  that  a  person  must  be 
presumed  to  intend  to  do  that  which  he  voluntarily  and 
wilfully  does  in  fact  do,  and  he  must  be  presumed  to 
intend  all  the  necessary,  probable,  and  usual  conse- 
quences of  his  own  acts,  and  the  jury  are  instructed 
that  if  they  find  that  the  defendant.  Hector  MacKinnon, 
did  assault  the  person  named  in  the  information,  to  wit, 
B.  B.  Shepherd,  with  a  deadly  weapon,  a  loaded  auto- 
matic pistol,  in  such  a  manner  as  was  calculated  to 
produce  the  death  of  the  said  B.  B.  Shepherd,  the  law 
presumes  that  such  was  the  defendant's  intention,  and 
throws  upon  him  the  burden  of  showing  facts  in 
justification  or  excuse." 

It  is  the  contention  of  counsel  that  that  portion  of 
the  instruction  which  states  that  "the  law  presumes" 
the  intention  of  the  defendant,  is  erroneous  and  prejudi- 
cial. This  identical  question  was  before  us  in  the  case 
of  State  V.  Pappas,  39  Nev.  40,  152  Pac.  571,  where  we 
held  it  was  reversible  error  to  so  instruct  the  jury.  No 
suggestion  has  been  made  that  the  ruling  in  that  case 
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18  not  sound,  and  we  know  of  no  reason  for  repudiating 
it  It  controls  in  the  case  at  bar.  For  the  error  com- 
mitted in  givmg  this  instruction,  it  is  ordered  that  the 
judgment  be  reversed,  and  that  a  new  trial  be  granted 
the  defendant. 

McCabran,  C.  J. ; 

I  concur  in  the  order  and  so  much  of  the  opinion  of 
Mr.  Justice  Coleman  as  reverses  the  case  by  reason  of 
the  giving  by  the  trial  court  of  the  instruction  relative 
to  the  law  as  to  presumption  of  intent.  I  am  not  in 
accord,  however,  with  the  views  taken  by  my  learned 
associate  on  that  phase  of  the  case  which  has  to  do 
with  the  action  of  the  trial  court  in  denying  the  con- 
tinuance asked  for  by  the  defendant  for  the  purpose  of 
securing  counsel. 

The  record  in  this  case,  taken  in  its  entirety,  as  dis- 
closed by  the  minutes  of  the  court  made  on  the  several 
occasions  when  the  defendant  was  before  the  court  prior 
to  the  date  of  trial,  aa  well  as  the  stenographic  report  of 
the  trial  itself,  presents  a  history  of  acts  and  conduct 
on  the  part  of  appellant  which  to  my  mind  removes  the 
case  from  the  effect  of  the  rule  as  announced  by  courts 
fdlowing  the  same  line  of  reasoning  as  that  resorted  to 
in  the  case  of  State  v.  Yoes,  67  W.  Va.  546,  68  S.  E.  181, 
UO  Am.  St.  Rep.  978,  quoted  from  approvingly  by  Mr. 
Justice  Coleman.  I  will  not  dwell  at  length  upon  that 
phase  of  the  case,  nor  will  I  venture  to  augment  the 
atmosphere  which  must  have  surrounded  the  trial  of 
the  cause  in  the  lower  couri:  by  any  assertion,  intima- 
tion, or  conclusion.  Suffice  it  to  say  in  this  respect  that 
the  jury  presented  its  verdict  of  guilty  of  assault  with 
a  deadly  weapon  with  intent  to  inflict  bodily  injury,  and 
added  thereto : 

"We,  the  jury,  recommend  the  defendant  be  examined 
as  to  his  sanity." 

On  the  occasion  of  the  arraignment  of  appellant,  it 
K  disclosed  by  the  minutes  that  the  appellant  waived 
counsel.    Later  and  on  the  date  assigned  for  appellant 
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to  plead,  it  might  be  understood  from  the  minutes  that 
he  again  waived  counsel  and  entered  his  plea  of  not 
guilty.  Later,  when  the  case  was  called  for  trial  (m 
April  16,  1917,  the  transcript  of  the  proceedings  sets 
forth  as  follows : 

"The  Court — Is  the  defendant  ready  ? 

"The  Defendant — Yes,  sir;  I  am  ready.  (The  roll  of 
the  venire  was  then  called,  and  all  being  present,  twelve 
persons  were  called  into  the  jury  box  and  duly  sworn 
to  answer  questions  as  to  their  qualifications  to  serve  as 
jurors  in  this  case.) 

"The  Courts-Call  the  first  name,  Mr.  Clerk. 

"The  Clerk— Thomas  T.  Hickey. 

"The  Court — You  may  proceed  with  the  examination. 

"Mr.  MacKinnon  (the  defendant). 

"The  Defendant — Your  honor,  I  have  appeared  before 
you  five  times  now,  haven't  I?  This  is  my  sixth  time 
here  to  appear  before  you  on  this  trial.  Now  that  you 
have  prepared  to  go  ahead  with  it,  I  ask  for  time  to  get 
counsel. 

"The  Court — Every  time  you  have  been  in  court,  Mr. 
MacKinnon,  you  have  been  clamoring  for  a  trial,  and  I 
set  the  case  for  trial  at  this  time. 

"The  Defendant — Yes,  sir ;  why  didn't  you  go  ahead 
with  it?    It  is  up  to  you. 

"The  Court — We  are  ready  to  proceed  now, 

"The  Defendant — ^Well,  I  ask  for  time  to  get  counsel. 
That  will  be  tomorrow. 

"The  Court — The  defendant  was  informed  of  his 
rights,  and  stated  that  he  did  not  desire  counsel,  and  we 
are  here  now  with  the  jury,  so  we  will  proceed. 

"The  Defendant— I  was  ready  to  proceed  five  times 
with  my  own  case,  but  you  wasn't  ready.  Therefore  I 
was  detained  here,  kept  in  jail  for  four  months  waiting 
this  trial.  How  was  I  to  know  that  you  were  going  to 
bring  on  a  trial  ? 

"The  Court — ^The  motion  for  a  continuance  is  denied. 
You  may  examine  the  jurors.  If  the  defendant  has  no 
questions  to  propound  to  the  venireman  Hickey,  the  state 
may  proceed." 
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On  several  occasions  during  the  course  of  the  trial 
which  followed,  it  appears  that  appellant  asked  for  the 
assistance  of  counsel. 

Of  al]  the  rights  secured  to  one  accused  of  crime,  it  is, 
I  think,  quite  safe  to  say  that  there  is  none  more  impor- 
tant or  vital  than  that  of  heing  represented  by  counsel. 
The  evolution  of  the  law  has  developed  no  more  impor- 
tant or  sacred  privilege  than  that  which  contemplates 
justice  meted  out  to  one  accused  of  crime,  and  in  no 
phase  of  the  law  has  there  been  an  evolution  more 
important  than  that  which,  having  its  inception  in  the 
thought  and  reasoning  of  minds  grounded  in  principles 
of  justice,  culminated  in  the  English  statutes  (St.  6  and 
7,  William  III  and  IV,  cc.  3,  114),  establishing  the  right 
for  persons  accused  of  crime  to  be  represented  at  their 
trial  by  counsel.  How  these  early  English  statutes  came 
into  existence  may  well  be  conjectured  from  the  history 
of  the  times,  as  well  as  from  the  remarks  of  members  of 
the  British  House  of  Commons  during  the  debates  pre- 
ceding the  passage  of  the  acts.  We  read  of  one  of  the 
members  expressing  himself  thus ; 

"1  have  myself  often  seen  persons  I  thought  innocent 
convicted,  and  the  guilty  escape,  for  want  of  some  acute 
and  intelligent  counsel  to  show  the  bearings  of  the  dif- 
ferent circumstances  on  the  conduct  and  situation  of 
the  prisoner." 

Another  member  of  that  great  branch  of  the  British 
Parliament,  in  discussing  the  question  then  before  the 
house,  said : 

"It  has  lately  been  my  lot  to  try  two  prisoners  who 
were  deaf  and  dumb  and  who  could  only  be  made  to 
understand  what  was  passing  by  the  signs  of  their 
friends.  The  cases  were  clear  and  simple ;  but  if  they 
bad  been  circumstantial  cases,  in  what  a  situation  would 
the  judge  and  jury  be  placed,  when  the  prisoner  could 
have  no  counsel  to  plead  for  him." 

To  insure  against  those  abuses  in  criminal  prosecu- 
tions that  had  been  manifest  in  the  early  British  courts 
and  which  were  not  remedied  until  1836  and  then  only 
by  the  passage  of  the  statutes  heretofore  referred  to, 
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the  Sixth  Amendment  to  the  Constitution  of  the  United 
States  was  promulgated,  and  in  that  it  is  provided  that : 

"In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  *  *  *  to  have  the  assistance  of  counsel 
for  his  defense." 

The  bill  of  rights  of  nearly  every  state  in  the  union 
contains  some  similar  provision,  and  by  section  8,  article 
1,  of  our  organic  law  it  is  provided : 

"In  any  trial  in  any  court  whatever,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person,  and 
with  counsel  as  in  civil  actions." 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations, 
says : 

"With  us  it  is  a  universal  principle  of  constitutional 
law  that  the  prisoner  shall  be  allowed  a  defense  by 
counsel."  (Cooley's  Constitutional  Limitations,  7th  ed. 
p.  477.) 

A  provision  in  the  constitution  of  the  State  of  Cali- 
fornia of  the  same  import  as  that  found  in  our  constitu- 
tion (art.  1,  sec.  13)  was  called  in  question  before  the 
supreme  court  of  that  state  in  the  case  of  People  v.  Nap- 
thaly,  106  Cal.  641,  39  Pac.  29.  There  a  party  brought 
before  a  committing  magistrate  for  preliminary  exami- 
nation had  been  denied  the  right  to  be  represented  by 
counsel.  In  that  case  it  appears  that  the  defendant  was 
himself  an  attorney,  and  the  court,  commenting  on  this 
fact,  said : 

"The  very  fact  that  the  defendant  asked  for  a  con- 
tinuance to  procure  counsel  is  evidence  of  his  knowledge 
of  his  right  thereto,  and  obviated  the  necessity  of  his 
being  informed  thereof.  Thus  far  and  no  more.  Under 
the  constitution  and  law  a  lawyer  who  is  accused  of 
crime  is  equally  entitled  in  every  stage  of  his  trial  to 
the  presence  and  aid  of  counsel  and  ('to  appear  and 
defend,  in  person  and  with  counsel')  with  other  persons. 
The  rights  of  individuals  in  this  respect  are  not  to  be 
gaged  by  their  profession  or  occupation." 

Continuing,  the  court  said : 

"Whatever  the  rule  may  have  been  at  common  law, 
under  our  law  every  person  accused  of  a  felony  is  entitled 
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to  the  aid  of  counsel,  whether  imprisoned  or  admitted 
to  bail,  and  a  refusal  of  an  opportunity  to  procure  such 
counsel  amounta  to  a  deprivation  of  an  important  ri^ht 
essential  to  his  safety." 

The  doctrine  enunciated  in  this  case  was  approved  in 
the  case  of  People  v.  Crowley,  18  Cal.  App.  322,  109 
Pac.  493. 

The  constitution  of  the  State  of  New  York  (art.  1, 
sec.  6)  contains  the  provision : 

"In  any  trial  in  any  court  whatever,  the  party  accused 
shall  be  allowed  to  appear  and  defend  in  person  and 
with  counsel  as  in  civil  actions." 

This  provision  is  in  language  identical  to  that  con- 
tained in  our  own  constitution.  In  the  case  of  People  v. 
Abetti,  152  N,  Y.  Supp.  890,  the  Court  of  General  Ses- 
sions had  before  it  the  question  of  the  right  of  a  party 
on  trial  for  a  misdemeanor  to  be  represented  by  counsel. 
There  the  defendants,  being  without  knowledge  of  the 
English  language,  were  compelled  to  testify  through  an 
interpreter.  It  appears  that  after  witnesses  for  the 
prosecution  had  testified  to  facts  against  the  defendants, 
the  latter,  through  the  interpreter,  said,  "We  want  to 
hire  a  lawyer,"  to  which  the  magistrate  replied : 

"They  must  go  on  now ;  they  are  charged,  not  with  a 
felony,  but  with  disorderly  conduct  They  are  not  enti- 
tled to  a  lawyer,  but  they  are  entitled  to  cross-examine 
these  police  officers,  if  they  choose,  and  that  is  all.  I 
want  you  to  ask  them  if  they  wish  to  cross-examine  the 
officers." 

The  court  in  reviewing  the  case  held  that  the  refusal 
of  the  magistrate  to  give  the  defendants  an  opportunity 
to  employ  counsel  under  the  circumstances  was  rever- 
sible error.  The  court  declared  in  effect  that  although 
the  constitutional  provision  directing  the  magistrate  to 
immediately  inform  a  defendant  of  his  right  to  employ 
counsel  does  not  apply  to  summary  proceedings  such  as 
a  prosecution  for  misdemeanor,  nevertheless  the  better 
practice  is  for  such  magistrate  to  give  such  information 
in  all  cases. 

This  same  question  was  considered  by  the  Criminal 
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Court  of  Appeals  of  Oklahoma  in  the  case  of  Stanley 
Baker  v.  State,  9  Okl.  Cr.  62,  130  Pac.  820.  There  the 
organic  law  provides  (Bill  of  Sights,  art.  2,  sec.  20)  : 

"In  all  criminal  prosecutions  the  accused  shall  have 
the  right   *    *    *    to  be  heard  by  himself  and  counsel." 

In  that  instance  the  request  of  the  defendant  for 
counsel  had  been  complied  with  by  the  trial  court  in 
the  appointment  of  one  who  had  not  previously  been 
admitted  to  the  bar.  The  court  held  that  the  term 
"counsel"  as  used  in  this  respect  means  a  person  who 
has  been  admitted  as  an  attorney  and  counselor  at  law 
in  the  state,  and  it  was  the  duly  of  the  trial  court  to 
assign  counsel  duly  authorized  under  the  law  to  act  as 
such.  In  dwelling  upon  the  general  principle  underlying 
the  right  of  one  accused  of  crime  to  be  represented  by 
counsel,  the  court  said : 

"So  deeply  ingrafted  in  our  criminal  jurisprudence 
has  this  great  right  become  that  none  are  so  low  or  so 
poor  but  they  may  rely  upon  it." 

In  a  very  early  case,  the  Supreme  Court  of  Louisiana, 
taking  cognizance  of  a  state  constitutional  provision 
similar  to  that  of  ours,  and  referring  to  the  provision 
of  the  constitution  of  the  United  States,  reversed  the 
case  of  State  v.  Cummings,  5  La.  Ann.  330  for  the  reason 
that  when  the  jury  were  about  to  be  sworn  in  the  trial 
court,  that  court  refused  to  allow  counsel  for  the  accused 
to  consult  with  him  and  aid  him  in  the  exercise  of  his 
right  of  peremptory  challenge.  The  court,  after  refer- 
ring to  the  history  of  such  constitutional  provisions  and 
to  the  common  law  of  England  which  such  provisions 
were  intended  to  remedy,  said : 

"This  led  to  the  guaranty  of  the  right  to  counsel  in 
our  liberal  constitutions,  and  the  right  should  be  libor- 
ally  construed." 

To  the  same  effect  was  the  case  of  State  v.  Summers, 
4  La.  Ann.  26. 

The  cogency  of  the  reasoning  indulged  in  by  the 
Supreme  Court  of  California  in  the  case  of  People  v. 
Goldenson,  76  Cal.  328,  19  Pac.  161,  is  most  applicable 
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to  the  question  here.  There  it  appears  that  the  regularly 
retained  counsel  for  the  defendant,  because  the  court 
refused  to  continue  the  case  to  suit  their  convenience, 
withdrew  from  the  case,  and  the  court  appointed  other 
counsel  to  represent  the  defendant.  On  appeal  it  was 
contended  that  the  court  had  no  authority  to  appoint 
attorney  to  defend  the  parly,  because  he  had  already 
employed  and  had  acting  for  him  an  attorney  of  his  own 
choice,  and  because  he  neither  desired  nor  was  he  unable 
to  employ  another.  The  contention  was  asserted  upon 
the  ground  that  it  is  only  when  the  prisoner  desires 
counsel  and  is  unable  to  employ  one  that  the  court  is 
authorized  to  appoint.  To  this  contention,  Mr.  Justice 
Patterson,  speaking  for  the  court,  replied : 

"But  it  was  not  a  question  whether  he  desired  an 
attorney  and  had  the  means  to  employ  one.  The  ques- 
tion was.  Who  should  represent  him  ?  He  insisted  upon 
having  the  case  continued  to  suit  the  convenience  of  the 
attorney  he  had  employed.  This  could  not  be  done — at 
least,  that  was  the  ruling,  and  all  were  bound  to  respect 
it.  It  was  then  and  still  is  claimed  in  his  defense,  by 
his  relatives  and  his  retained  attorneys,  that  he  was 
insane.  Whatever  may  be  the  right  of  a  defendant 
where  there  is  no  question  of  insanity,  the  court  acted, 
we  think,  in  accordance  with  every  principle  of  law, 
justice,  and  humanity  in  this  case  in  selecting  attorneys 
to  look  after  the  interests  of  the  prisoner,  who  at  the 
time  by  all  the  affidavits  was  represented  as  demented 
and  unable  to  know  right  from  wrong." 

The  court  made  this  assertion  as  being  in  the  spirit 
of  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States,  to  which  I  have  referred,  and  as  being  in 
lieeping  with  the  spirit  of  article  1,  section  13,  of  the 
constitution  of  the  State  of  California  already  quoted. 

1  would  not  be  understood  as  denying  the  proposition 
asserted  by  so  many  courts,  that  the  constitutional  right 
of  being  represented  by  counsel,  granted  to  every  one 
Mcuaed  of  crime,  may  be  waived  by  a  competent  person 
who  ttiay  appear  fully  cognizant  of  his  situation  and 
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mentally  capable  of  appreciating  its  seriousness.  The 
right  of  one  to  waive  this  constitutional  privilege  is  a 
right  which  not  only  affects  the  individual  exercising  it, 
but  likewise  the  state.  The  life  and  liberty  of  every 
individual  is  a  part  of  the  state  itself,  inasmuch  as  the 
latter  holds  a  protectorate  over  it.  A  just  administra- 
tion of  the  laws  is  a  function  for  the  state  to  perform, 
and  where  one  accused  of  a  violation  of  some  of  the 
rules  or  ordinances  of  organized  government  is  brought 
before  a  bar  of  justice,  the  state,  as  the  representative 
of  that  organized  government,  is  interested  in  the  wel- 
fare of  the  individual,  as  well  as  in  the  upholding  the 
dignity  and  majesty  of  the  law.  If  the  party  accused 
appears  to  be  incapable  of  realizing  his  position,  the 
gravity  of  the  charge  against  him,  or  the  consequences, 
or  if  it  appear,  as  in  the  instance  presented  by  the 
record  in  the  case  at  bar,  that  the  seriousness  of  his 
situation  he  is  incapable  of  appreciating,  then  his  right 
to  waive  his  constitutional  privilege  of  counsel  is  to  my 
mind  a  most  questionable  one. 

In  the  case  at  bar,  whatever  peculiarity  of  tempera- 
ment or  mental  eccentricily  was  observable  by  the  jury, 
their  verdict  in  this  respect,  together  with  the  conduct 
of  the  appellant  and  his  utterances  to  the  court,  are 
most  significant,  to  say  the  least.  When  the  case  was 
called  for  trial,  and  at  the  first  occasion  on  which  it  was 
necessary  for  the  appellant  to  act  in  the  way  of  conduct- 
ing such  trial,  the  record  discloses  him  as  helpless  and 
calling  for  counsel.  I  can  view  the  situation  in  no  other 
light  than  ttiat  it  was  the  duty  of  the  court  at  that 
juncture  of  the  case  to  grant  the  continuance  asked  for 
and  to  see  to  it  that  at  the  resumption  of  the  trial  the 
appellant  was  represented  by  counsel. 
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THE   STATE    OF    NEVADA,  Respondent,  v.  SAM 
BACHMAN,  Appellant. 

[168  Pac.  733] 

1.  (jSa^d  Juby — Nl'ubeb  to  Select  fbdu. 

Tbat  tbe  grand  Jury  was  selected  from  tu-enty-tbree  Instead 
of  tn-enty-fonr  persona  la  not  ground  for  challenge. 

2.  Grand  Juby — Right  to  Challenoe. 

Accused's  right  to  challenge  the  panel  or  any  Individual 
grand  Juror  was  a  Bubetantlal  right. 

3.  Gba.sd  Jvby — RiOHT  TO  Ckallekoe — "Helo  to  AasWEB." 

On  resubniisRlon  of  an  Indictment  to  the  grand  Jury,  accused 
was  "held  to  answer"  within  Bev.  Laws,  7003,  giving  a  person 
BO  held  the  right  to  challenge  the  panel  or  au  Indlyldual  grand 
Juror.  In  view  of  section  T093,  providlug  for  retention  of  custody 
of  accused  on  resubmission. 

4.  GSAND  JuBr — OBjEcnons  to  Jurokb — -Waivkb. 

Accused  cannot  complain  of  the  court's  refusal  to  consider 
the  challenges  before  the  grand  Jury  was  Bwom.  where  he  failed 
to  take  advantage  of  the  ruling  of  the  court  that  all  poEuts  that 
could  be  raised  then  might  be  raised  at  the  proper  stage  of  the 
proceedings,  In  view  of  Rev.  Laws.  7090,  providing  that  Indlct- 
lueatB  may  be  eet  aside  on  motion  for  any  of  the  grounds  which 
would  have  been  good  as  challenges  either  to  the  panel  or  to 
any  Individual  grand  Juror. 

5.  JUBV  —  Selection    of    Tbial    Panel  —  Pbcsekce    of    Distbict 

ArroasBY, 

In  the  absence  of  bad  faith  or  corruption  on  the  part  of  the 
board  of  county  commissioners  In  selecting  Jurors  for  the  year, 
the  presence  of  the  district  attorney  and  bis  offering  suggestions 
as  to  qualiflcatlons  would  not  vitiate  the  panel. 

6.  Juby — Tbial  Panel — SELEcmoN — Ibbeoui.ab[TV. 

That  the  names  of  the  trial  Jurors  were  deposited  by  the 
conimlsslouers  In  a  Jury  box  which  contained  names  of  trial 
Jurors  selected  for  the  previous  year,  which  had  not  been  with- 
drawn therefrom,  did  not  prejudice  accused. 
T.  Criminal  Law — Review — Impbopbs  Bvioence — Cube  dv  Otheb 
Testiuony. 

If  there  was  error  in  the  admlssloa  of  the  transcript  of 

certain  teetlmou]'   in  a   habeas   corpus  proceeding  In   which 

accused  resisted  extradition  In  another  case,  it  was  cured  by 

his  testimony  relating  to  the  same  facts. 

8.  Cbiuinal  Law — Witness  aoainst  Seu — Volustaby  Testimony. 

niiere  testimony  was  freely  and  voluntarily  given,  accused 
cannot  complain  that  be  was  compelled  to  be  a  witness  against 
himself,  In  violation  of  his  constitutional  right 
!).  CaiMi.^AL  Law — Pboduction  or  Confession  of  Accomplice. 

If  the  confession  of  an  accomplice  was  in  possession  of  the 
district  attorney  and  was  a  matter  of  which,  under  the  rules 
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of  cross-exttmliintloD,  defendaat  could  bave  made  use  for  tbf 
puri><>se  or  impeaclilng  tbe  accoroplice,  defeudaot  was  «utitled 
to  have  the  confeaslou  produced  for  the  purpose  of  cross- 
exam  In  at  [ou. 
10.  CbiuinalLaw — EmtoRs  Not  Appeabinq  Prejudicialfboii  Record. 
The  refusal  ot  tbe  court  to  require  the  district  attorney  to 
produce  the  confession  of  tbe  accomplice  for  use  by  defendant 
on  cros8-esa  ml  nation  of  the  accomplice  la  not  ground  for 
rerersBl ;  there  being  nothing  in  the  record  showing  that  defen- 
dant was  prejudiced  hy  the  refusal. 

Appeal  from  the  Fourth  Judicial  District  Court,  Elko 
County;  E.  J.  L.  Taber,  Judge. 

Sam  Bachman  was  convicted  of  grand  larceny,  and 
appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  new  trial.    Aftinued. 

J.  M.  McNamara  and  Carey  Van  Fleet,  for  Appellant: 

The  appellant,  while  in  the  custody  of  the  sheriff,  prior 
to  and  at  the  time  of  the  impaneling  of  the  grand  jury 
which  returned  the  indictment,  had  the  right  to  challenge 
individual  members  of  said  grand  jury.  (Rev.  Laws, 
7005;  State  v.  Larkin,  11  Nev.  314;  Peojde  v.  Romero,  18 
Cal.  93;  People  v.  Phelan,  56  Pac.  424;  State  v.  Warner, 
88  Am.  St.  Rep.  422;  34  L.  R.  A.  n.  s.  255;  Agnew  v.  United 
States,  41  L.  Ed.  624;  People  ex  rel.  Bcmfiiis  v.  District 
Court.  66  Pac.  1068;  People  v.  Geiger,  49  Cal.  643;  People 
V.  Hidden,  32  Cal.  445;  United  States  v.  Blodgett,  3D  Fed. 
Cas.  No.  18,312;  20  Cyc.  1329.) 

Appellant  moved  to  set  aside  the  indictment  at  the 
proper  time,  which  was  denied,  and  has  taken  every 
means  under  the  statute  to  secure  a  fair  and  impartial 
trial;  and  as  this  was  denied  him  at  the  outset,  he  was 
deprived  of  a  right  guaranteed  him  under  the  14th 
Amendment  to  the  Constitution.  Such  error  was  incur- 
able, and  sufficient  in  itself  to  warrant  a  reversal,  (State 
V.  Warner,  88  Am.  St.  Rep.  422;  People  v.  Jetvett,  3  Wend. 
314;  State  v.  Corcoran,  61  Pac.  1037;  Smith  v.  State,  77 
S.W.453.) 

The  right  to  interpose  a  challenge  to  the  grand  jury 
for  any  reason,  either  to  the  panel  or  to  the  favor,  for 
cause,  should  be  exercised  before  the  impanelment  of  the 
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grand  jury.  The  fundamental  principle  has  been  laid 
down  that  neither  by  statute  nor  by  judicial  decision  can 
an  accused  person  be  deprived  of  his  right  to  be  indicted 
by  a  regularly  constituted  grand  jury,  unless  charged  by 
information,  before  being  tried  for  a  felony.  (McComb 
V.  District  Court,  36  Nev.  417;  People  v.  Coffman,  24  Cal. 
23i) 

Grand  jurors  may  be  challenged  for  cause  by  any 
person  liable  to  be  affected  by  their  findings.  It  is  a 
common-law  right  (1  Chitty,  Crim.  Law,  307;  People  v. 
JeweU,  3  Wend.  314;  Clark,  Crim.  Proc  119;  Bishop,  New 
Crim.  Proc. ,  vol.  1,  sees.  876-878;  ComTtionwealtk  v.  Green, 
12  Am.  St  Rep.  906;  State  v.  Gillick,  7  Iowa,  287;  20  Cyc. 
1329.) 

The  charge  against  an  accused  must  be  heard  by  a 
fair  and  impartial  grand  jury;  a  qualified  grand  jury  can 
consist  only  of  members  in  whose  minds  there  exists  no 
tnas  or  prejudice  against  either  of  the  parties  to  the  case. 
{State  V.  Towers,  37  Nev.  94;  TerreU  v.  Superior  Court, 
60  Pac.  38;  Peojde  v.  Hanstead,  67  Pac.  763. ) 

The  court  erred  in  denying  appellant's  motion  to  quash, 
set  aside,  and  strike  from  the  files  the  indictment  "If 
the  prisoner  was  refused  the  privilege  of  challenging  the 
srand  jury,  the  indictment  is  insufiicient  and  worthless." 
iMcComb  V.  Dietrict  Court,  supra;  State  v.  Warner,  88 
Am.  St  Rep.  431.) 

The  court  should  have  sustained  appellant's  challenge 
to  the  entire  panel  of  grand  jurors.  The  district  attorney 
had  no  more  right  to  take  part  in  the  selection  of  the 
grand  jury  list  than  had  any  other  attorney  in  the  county. 
(State  v.  Johnny.  29  Nev.  214.) 

Testimony  of  defendant,  given  in  the  district  court  of 
Wapello  County,  Iowa,  in  which  defendant  was  a  peti- 
tioner, should  not  have  been  admitted  over  his  objection, 
the  admission  of  the  transcript  of  said  testimony  resulting 
in  a  restriction  of  appellant's  right  of  cross-examination. 
(Wigmore  on  Evidence,  vol.  2,  sec.  1386. )  The  issues  were 
not  the  same  in  the  haheas  corpus  proceeding  as  in  the 
case  at  bar;  the  transcript  of  the  testimony  could  not 
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have  served  as  an  accurate  test  for  exposing  any  falsehoods 
or  inaccuracies.  (Peopte  v,  Bruno,  161  N.  Y.  Supp.  648.) 
The  court  erred  in  refusing  defendant's  demand  for 
the  confession  of  an  accomplice.  This  was  demanded 
for  the  purposes  of  cross-examination.  The  refusal  of 
the  district  attorney  to  produce  smd  confession  restricted 
the  limits  of  defendant's  cross-examination.  Defendant 
was  entitled  to  an  inspection  of  the  confession.  It  was 
an  abuse  of  discretion  by  the  court  to  infuse  to  order  its 
delivery  upon  proper  showing  made.    (Rev.  Laws,  5416.  > 

Geo.  B.  Thatcher,  Attorney-General;  E.  P.  Carvilie, 
District  Attorney,  and  Chaa.  A.  Carttweil,  Deputy  District 
Attorney,  for  Respondent: 

Appellant,  never  having  been  held  to  answer  to  the 
grand  jury,  had  no  statutory  right  of  challenge.  (Rev. 
Laws,  7003;  Statev.Sima8,25Nev.^Z;StxUev.Fitzgerald, 
19N.W.202;  Stafev.  Ames.  96N.W.  330;  State  v.  Davis.  22 
Minn.  423;  Yates  v.  State,  29  South.  965;  Kittsv.  Superior 
Court,  90  Pac.  977;  People  v.  BoreUo,  96  Pac.  404.)  The 
indictinent  was  found  under  the  inquisitorial  powers  of 
the  grand  jury.  The  defendant  had  a  statutory  right  to 
move  to  set  the  same  aside  upon  any  ground  that  would 
have  been  good  ground  for  challenge  had  he  been  held 
to  answer.  He  had  not  the  right  of  challenge  before 
indictment  found.    (Rev.  Laws,  7010,  7090. ) 

Challenge  to  the  favor,  as  to  grand  jurors,  is  not  a 
common-law  right.  Such  challenges  can  be  taken  only 
in  accordance  with  the  statute  and  by  the  persons  named 
in  the  statute.  {Territory  v.  Hart,  14  Pac.  768;  State  v. 
Ames,  supra;  State  v.  Davis,  supra;  Yaies  v.  State,  supra; 
State  V.  MiUain,  3  Nev.  424. )  The  distinction  between  a 
denial  of  right  of  challenge  to  the  favor  and  a  denial  of 
opportunity  to  object  to  the  grand  jury  on  account  of 
race  discrimination  and  similar  constitutional  objections 
is  to  be  fully  borne  in  mind.  (ThoTnas  v.  State,  95  S.  W. 
1069;  Eastling  v.  State,  62  S.  W.  584;  Hill  v.  State,  42 
South.  380;  People  v.  Borgstrcm,  70  N.  E.  780.) 

Refusal  of  the  right  of  challenge,  even  if  erroneous. 
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did  not  affect  the  substantial  rights  of  the  defendant 
(Rev.  Laws,  7469,  7302;  State  v.  Geiger,  49  Cal.  643;  State 
y.Mireovkh,  35  Nev.  485. )  At  common  law  a  grand  juror 
was  not  disqualified  by  his  previous  knowledge  or  opinion; 
such  disqualification  is  entirely  statutory.  (27  Am.  &  Eng. 
Ency.Uw,  1267.) 

Full  power  rests  in  the  state  over  remedies  and  procedure 
in  its  own  courts,  and  any  order  it  pleases  may  be  made 
in  respect  thereto,  provided  the  substance  of  the  right  is 
secured  without  unreasonable  burden  to  the  parties  and 
liti^nts.  Statutory  limitation  of  the  time  and  manner 
of  m^ing  objections  to  grand  jurors  is  not  against  the 
fourteenth  amendment  to  the  constitution  under  the  "  due 
process  of  law"  clause.  States  may  even  do  away  entirely 
with  the  grand  jury,  or  the  necessity  of  indictment  thereby 
as  a  prerequisite  to  prosecution.  (Hurtado  v.  California, 
110  U.  S.  516;  West  v.  Louisiana,  194  U.  S.  263;  York  v. 
Texas,  137  U.  S.  20;  Rowan  v.  State,  30  Wis.  149;  In  Re 
Krug,  79  Fed.  811;  KaUoch  v.  Superior  Court,  56  Cal.  229. ) 

The  objection  made  to  the  grand  jurors  is  not  such  a 
one  as  affects  the  jurisdiction  of  the  court;  disqualification 
of  grand  jurors  does  not  destroy  the  jurisdiction  of  the 
court;  the  objection  may  be  waived  by  not  being  made 
at  the  proper  time.  {Eureka  County  Bank  Cases,  35  Nev. 
80, 126  Pac  678;  McComh  v.  District  Court,  36  Nev.  417, 
136  Pac.  563;  People  v.  Stacey.  34  Cal.  307.) 

Even  if  the  admission  of  the  testimony  of  appellant  on 
the  haheas  corpus  proceedings  in  a  sister  state  was 
erroneous,  the  error  was  positively  cured  when  he  took 
the  stand  in  his  own  behalf  and  testified  substantially  in 
accordance  with  the  testimony  in  question.  {State  v. 
(yKe^e,  23  Nev.  127;  State  v.  Lewis,  20  Nev.  333;  State 
V.  Buster,  23  Nev.  346;  State  v.  Johnny,  29  Nev.  203,  219; 
State  V.  WiUiajits.  31  Nev.  360;  State  v.  Urie,  35  Nev. 
S74.)  However,  the  testimony  was  admissible  in  the  first 
instance.  (State  v.  Hopkins,  42  Pac.  627;  MiMer  v.  People, 
74  N.  E.  743;  Ragerty  v.  State,  16  S.  W.  728,  730;  Tiner  v. 
State,  161  S.W.  195;  I>K;A»r3onv.  State,4N.W.  321;  Pcopte 
V.  Gallagher,  42  N.  W.  1063;  Commonwealth  v.  Richardfxm, 
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79  Atl.  657;  HaU  v.  State,  32  South.  750;  State  v.  Rover, 
13  Nev.  17.) 

There  was  no  error  in  the  refusal  of  the  demand  for 
the  production  of  the  alleged  confession  of  the  accom- 
plice. (People  V.  Emmons,  95  Pac.  1032;  State  v.  Laird, 
100  Pac.  639;  State  v.  Terry,  55  South.  15;  People  v. 
FitxsimmonB,  149  N.  W.  976;  Ex  Parte  Clark,  58  Pac  546; 
Stole  V.  Fitzgerald,  32  S.  W.  1117;  People  v.  Jacksmi,  74 
N.  E.  565;  Morrison  v.  State,  51  S.  W.  358;  Dorris  v.  M. 
Coal  Co.,  64  Atl.  855;  Goss  v.  A.  Weiman  &  Co.,  59 
South.  364.) 

By  the  Court,  Sanders,  J. : 

Sam  Bachman,  the  appellant,  was  indicted,  tried,  and 
convicted  in  the  district  court  of  the  Fourth  judicial 
district  of  the  State  of  Nevada,  in  and  for  the  county 
of  Elko,  of  the  crime  of  grand  liirceny.  From  an  order 
denying  his  motion  for  a  new  trial,  and  from  the  judg- 
ment pronounced  against  him,  he  appeals. 

Prior  to  his  indictment  for  the  crime  for  which  he 
was  tried  and  convicted,  the  accused  was  in  the  custody 
of  the  sheriff  of  Elko  County,  and  in  default  of  bail  was 
confined  in  the  county  jail  to  answer  two  indictments 
found  against  him  by  a  prior  grand  jury.  One  of  these 
indictments,  upon  motion  of  the  accused,  was  by  the 
order  of  the  court  directed  to  be  resubmitted  to  another 
grand  jury.  The  panel  of  the  grand  jury  wm  then  in 
attendance  upon  the  court,  but  had  not  yet  been  selected. 
The  accused  remained  in  custody  in  default  of  bait. 
Before  the  grand  jury  was  sworn  to  consider  the  case 
resubmitted,  the  accused  interposed  a  challenge  to  the 
panel,  upon  the  ground  that  it  had  been  selected  from 
twenty-three  instead  of  twenty-four  persona.  The 
court  overruled  the  challenge,  the  accused  excepted,  and 
then  interposed  a  challenge  to  each  individual  member 
of  the  grand  jury,  upon  the  ground  that  a  state  of  mind 
existed  on  the  part  of  each  juror  with  reference  to  the 
case  and  to  the  accused  which  would  prevent  them  from 
acting  impartially  and  without  prejudice  to  the  sub- 
stantial right  of  Uie  accused.  (Rev.  Laws,  7005,  subd.  6.) 
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The  court  declined  to  consider  the  challenge,  refused  to 
try  the  same,  and  also  refused  to  permit  the  accused 
to  inquire  of  each  juror  as  to  his  state  of  mind  with 
reference  to  the  case  and  to  the  accused.  The  court's 
ruling  is  as  follows : 

"The  court  will  at  this  time  decline  to  consider  the 
challenges.  The  record  will  show  that  you  made  the 
challenges  and  that  the  court  decHned  to  consider  them 
i(ff  the  reason  that  the  defendant  has  not  been  held  to 
answer,  and  the  better  practice  is  not  to  consider  the 
challenges  at  this  time,  and  as  you  are  advised,  all  the 
points  that  could  be  raised  at  this  time  may  be  raised 
if  necessary  at  the  proper  stage  of  the  proceedings.  I 
want  you  to  have  your  record  full  in  the  matter  and 
save  your  exception  to  the  action  of  the  court  in  refus- 
ing to  consider  the  challenges  at  this  time." 

To  this  ruling  the  accused  excepted.  The  grand  jury 
returned  three  indictments  against  him,  covering  other 
and  independent  offenses  than  that  of  the  accusation 
resubmitted,  involving,  however,  the  same  subject- 
matter,  to  wit,  grand  larceny.  Upon  arrangement  on 
one  of  said  indictments  the  accused  made  his  motion  to 
Quash  and  set  aside  the  same.  The  motion  was  predi- 
cated upon  the  exceptions  taken  by  the  accused  to  the 
rulings  of  the  court  upon  his  challenge  both  to  the  panel 
and  to  the  individual  grand  jurors: 

1.  First,  that  the  grand  jury  was  not  a  legal  body,  in 
that  it  was  selected  from  twenty-three  instead  of 
twen^-four  persons.  This  court  has  in  several  cases 
had  occasion  to  rule  upon  this  point  adversely  to  the 
contention  of  appellant.  (State  v.  Casey,  34  Nev.  154, 
117  Pac.  5 ;  State  v.  Williams,  31  Nev.  360, 102  Pac.  974 ; 
State  V.  Weber,  31  Nev.  390,  103  Pac.  411.) 

2, 3.  As  to  the  second  ground  of  the  motion  to  quash 
and  set  aside  the  indictment,  the  question  presented  is 
more  novel  than  difficult.'  The  accused  complains  bit- 
terly that  the  court's  action  in  denying  him  the  right  to 
challenge  the  individual  members  of  the  jury  before 
they  were  sworn,  not  only  prejudiced  him,  but  that  he 
was  deprived  of  his  statutory  and  constitutional  right. 
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It  is  argued  that  he  was  in  custody  and  held  to  answer 
in  the  sense  of  our  statute.  (Rev.  Laws,  7003.)  There 
is  no  doubt  but  that  the  right  of  the  accused  to  challenge 
the  panel  or  any  individual  juror  was  a  substantial  right, 
and  we  are  of  the  opinion  that  he  was  included  in  that 
class  of  persons  who  are  held  to  answer.  Where  an 
indictment  is  set  aside  the  statute  provides : 

"If  the  court  directs  that  the  case  be  resubmitted,  the 
defendant,  if  already  in  custody,  must  so  remain  unless 
he  is  admitted  to  bail;  or  if  already  admitted  to  bail, 
or  money  has  been  deposited  instead  thereof,  the  bail  or 
money  shall  be  answerable  for  the  appearance  of  the 
defendant  to  answer  a  new  indictment;  and,  unless  a 
new  indictment  is  found  before  the  next  grand  jury  of 
the  district  is  discharged,  the  court  must,  on  the  dis- 
charge of  such  grand  jury,  make  the  order  prescribed 
by  the  preceding  section."    (Rev.  Laws,  7093.) 

4.  We  do  not  think,  however,  that  the  inquiry  made  by 
argument  of  the  accused  as  to  whether  or  not  he  was 
held  or  not  held  to  answer  is  material  to  the  question 
presented  for  our  decision  upon  this  point.  The  main 
question  is,  Was  the  accused,  by  the  court's  action  in 
refusing  to  consider  his  challenges  before  the  jury  was 
sworn,  deprived  of  his  statutory  and  constitutional  right, 
or  did  he,  by  the  court's  ruling,  lose  his  substantial  right 
of  challenge?  An  accused  who  has  been  indicted  with* 
out  an  opportunity  to  challenge  the  grand  jury  is  not 
without  a  remedy.  Under  the  ruling  of  the  court,  the 
accused  was  advised  that  all  the  points  that  could  be 
raised  at  that  time  might  be  raised  if  necessary  at  the 
proper  stage  of  the  proceedings.  We  infer  from  this 
language  that  the  court  could  have  had  in  mind  only 
subdivision  4  of  section  7090,  Revised  Laws,  which 
provides : 

"The  indictment  must  be  set  aside  by  the  court  in 
which  the  defendant  is  arraigned,  upon  his  motion,  in 
any  of  the  following  cases.  *  *  *  4.  When  the  defen- 
dant had  not  been  held  to  answer  before  the  finding  of 
the  indictment,  on  any  ground  which  would  have  been 
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good  ground  for  challenge  either  to  the  panel  or  to  any 
individual  grand  juror." 

In  the  case  of  McComb  v.  District  Court,  36  Nev.  417, 
136  Pac.  563,  this  court  declared  that  where  an  accused 
was  held  to  answer  and  failed  to  interpose  a  challenge 
to  the  individual  jurors  before  his  indictment,  he  could 
not  thereafter  take  advantage  of  his  own  neglect  or 
failure;  but  in  the  case  at  bar  it  appears  that  while  the 
court  was  of  the  opinion  that  the  accused  was  not  held 
to  answer,  he  had  the  remedy  provided  by  section  7090, 
Revised  Laws,  upon  a  motion  to  set  aside  the  indictment. 
It  is  obvious  that  the  accused  endeavored  to  take  advan- 
tage of  this  section  of  the  statute  upon  his  motion  to 
quash  and  set  aside  the  indictment,  but  he  apparently 
preferred  to  rest  his  motion  upon  the  denial  of  his  right 
to  challenge  the  individual  members  of  the  grand  jury 
in  the  first  instance,  and  offered  no  proof  upon  his 
motion  to  set  aside  that  there  existed  on  the  part  of  any 
member  of  the  grand  jury  a  state  of  mind  prejudicial  to 
him  or  to  his  cause. 

In  the  case  of  State  v.  Larkin,  11  Nev.  324,  the 
accused  was  in  custody  at  the  time  the  indictment  was 
found  against  him,  and  neither  he  nor  his  counsel  had 
an  opportunity  to  interpose  a  challenge  to  the  panel  or 
to  any  individual  member  of  the  jury,  and  he  moved 
the  court  to  set  aside  the  indictment  upon  the  ground 
that  he  was  in  custody  and  held  to  answer  and  had  been 
deprived  of  his  statutory  and  constitutional  right  to 
challenge  the  individual  members  of  the  grand  jury 
which  had  found  the  indictment  against  him.  The  court, 
after  duly  considering  the  facts,  stated  to  the  defen- 
dant and  his  counsel  that  they  could  move  to  set  aside 
the  indictment  by  taking  any  objection  thereto  that 
might  have  been  taken  advantage  of  to  the  said  grand 
jury  or  to  any  member  thereof  had  the  defendant 
appeared  before  said  grand  jury.  No  desire  being 
expressed  by  the  defendant,  the  court  overruled  the 
motion.  In  the  case  at  bar,  it  appears  that  the  accused 
waa  exin^ssly  granted  the  privilege,  by  the  ruling  of 
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the  court  and  by  the  statute,  to  set  aside  the  indictment 
upon  any  ground  which  would  have  been  good  ground 
for  challenge  either  to  the  panel  or  to  any  individual 
grand  juror,  but  this  he  declined.  In  the  Larkin  case 
the  court  said: 

"From  these  facts  it  appears  that  at  the  time  the 
grand  jury  was  impaneled  defendant  was  not  held  to 
answer  before  it  for  any  oiTense.  He,  however,  had  the 
privilege,  under  the  ruling  of  the  court,  as  well  as  by 
virtue  of  the  provisions  of  section  276  of  the  criminal 
practice  act  (section  7090,  Rev.  Laws),  to  move  to  set 
aside  the  indictment  'on  any  ground  which  would  have 
been  good  ground  of  challenge  either  to  the  panel  or 
any  individual  grand  juror.'  •  •  •  Having  refused 
to  exercise  this  privilege,  he  is  not  in  a  position  to  com- 
plain of  the  ruling  of  the  court." 

We  are  of  the  opinion  that  the  accused  is  in  no  posi- 
tion to  complain  of  the  ruling  of  the  court,  and  that  his 
grievance  in  this  particular  is  more  technical  than  sub- 
stantial. We  do  not,  however,  commend  the  jaractice 
pursued  by  the  court  in  this  instance.  Whatever  may 
be  its  individual  opinion  as  to  the  question  of  the  policy 
of  the  statute  which  gives  the  right  to  the  accused  to 
interpose  a  challenge  to  the  panel  or  to  individual  jurors, 
it  is  preeminently  better  to  adhere,  if  possible,  to  the 
practice  established  by  its  own  jurisdiction,  rather  than 
incur  the  risk  of  a  mistrial  by  a  departure  therefrom 
and  following  a  practice  that  might  result  in  a  mis- 
carriage of  justice. 

5.  The  accused  next  contends  that  the  court  erred  in 
denying  his  challenge  to  the  entire  panel  of  trial  jurors. 
This  alleged  error  is  predicated  upon  the  fact  that  the 
district  attorney  was  present  with  the  board  of  county 
commissioners  of  Elko  County,  at  its  first  session  in 
January,  1916,  and  took  part  in  the  selection  of  trial 
jurors  for  that  particular  year  by  making  suggestions 
ta  the  commissioners  as  to  who  or  who  would  not  be 
qualified  jurors  as  their  names  were  selected.  The 
facts  as  disclosed  by  the  bill  of  exceptions  do  not  sustain 
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this  contention.  (State  v.  Johnny,  29  Nev.  203,  87 
fac.  3.)  The  trial  jurors  were  selected  by  the  board  of 
OHiiity  commissioners ;  and,  in  the  absence  of  bad  faith 
(a*  corporation  on  their  part,  the  presence  of  the  district 
attorney  and  his  offering  suggestions  as  to  this  or  that 
jiuyman's  qualifications  do  not  vitiate  the  panel.  The 
true  test  is  not  whether  the  name  of  a  juror  was  properly 
or  improperly  placed  on  the  jury  list  by  the  commis- 
sioners, but  the  objection  to  him  is  when  he  serves. 
(State  V.  Perry,  122  N.  C.  1018,  29  S.  E.  384.) 

6,  It  is  also  contended  that  the  names  of  the  trial 
jurors  were  deposited  by  the  commissioners,  in  a  jury 
box  which  contained  names  of  trial  jurors  selected  for 
the  previous  year,  which  had  not  been  drawn  therefrom 
for  service.  Courts  are  forced  to  apprehend  that  chal- 
lenges are  not  always  intended  to  subserve  the  ends  of 
justice.  Certainly  the  accused  was  in  no  manner  preju- 
diced by  this  irregularity  of  the  board  of  county  com- 
missioners. 

7, 8.  The  next  assignment  of  error  is  based  upon  the 
reception  in  evidence  of  the  transcript  of  certain  testi- 
niony  given  by  appellant  before  a  court  in  the  State  of 
Iowa  upon  a  habeas  corpus  proceeding  instituted  therein 
by  the  said  appellant  in  resisting  extradition  proceed- 
ing based  upon  an  indictment  for  an  offense  distinct 
from  that  for  which  he  was  then  being  tried.  It  cannot 
be  ascertained  from  the  record  upon  what  theory  the 
admission  of  this  evidence  was  material,  unless  we  are 
left  to  infer  from  the  argument  of  counsel  that  it  was 
admitted  for  the  purpose  of  certain  admissions  con- 
tained therein  relevant  and  material  to  the  inquiry  then 
onder  consideration.  It  is  the  contention  of  the  accused 
that  by  the  admission  of  this  evidence  he  was  compelled 
to  be  a  witness  against  himself,  in  violation  of  his  con- 
stitutional right.  There  is  no  force  to  this  contention, 
iKcause  it  appears  from  the  evidence  that  the  testimony 
"^  freely  and  voluntarily  given.  If  there  was  an  error 
in  the  admission  of  this  testimony,  it  was  cured  by  the 
testimony  of  the  accused  when  examined  as  a  witness  in 
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his  own  behalf.  His  testimony  related  to  the  same  facts 
as  appear  to  have  been  testified  to  in  the  habeas  corpus 
proceedings. 

9, 10.  The  next  assignment  of  error  is  based  upon  the 
refusal  by  the  trial  court  to  grant  the  demand  of  the 
accused  for  an  alleged  confession  of  one  Lou  Duval,  an 
accomplice  of  the  accused.  When  Duval  was  being 
examined  as  a  witness  on  behalf  of  the  state,  the  accused 
demanded  of  the  district  attorney  an  alleged  confes- 
sion, reduced  to  writing,  for  the  purposes  of  cross- 
examination.  It  is  our  opinion  that  if  such  a  confession 
was  in  writing  and  in  the  possession  of  the  district 
attorney,  and  was  a  matter  of  which,  under  the  rules  of 
cross-examination,  the  defendant  could  have  made  use 
for  the  purpose  of  impeachment  or  to  bring  to  the  atten- 
tion of  the  witness  statements  by  him  at  other  times 
contrary  to  those  made  on  the  witness  stand,  which 
matter  would  have  gone  to  the  question  of  the  credibility 
of  the  witness,  his  honesty,  or  sincerity,  the  defendant 
was  entitled  to  have  the  confession  or  writing  contain- 
ing such  confession  produced.  There  is  nothing  in  the 
record  from  which  we  may  gain  even  an  intimation  that 
the  appellant  was  prejudiced  by  the  refusal  of  the  court 
in  this  instance  to  require  the  prosecuting  attorney  to 
present  the  confession.  Hence  we  deem  the  error  in  this 
respect  not  sufficient  to  warrant  a  reversal  of  the  judg- 
ment. We  are  referred  by  respondent  to  a  number  of 
cases  by  virtue  of  which  they  contend  that  appellant 
was  not  entitled  to  have  the  confession  produced.  They 
refer  especially  to  the  case  of  People  v.  Emmons,  7  Cal. 
App.  685,  95  Pac.  1032.  The  question  was  there  touched 
upon  by  the  Supreme  Court  of  California,  and  under 
the  authority  of  People  v.  Glaze,  139  Cal.  157,  72  Pac. 
966,  it  was  held  that  the  trial  court  committed  no  error 
in  refusing  to  direct  the  district  attorney  to  produce  a 
certain  writing  containing  a  statement  made  by  a  'wit- 
ness for  the  prosecution.  In  the  case  of  People  v.  Glaze, 
that  court  said : 

"The  statement  could  not  have  been  used  in  evidence, 
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eteept  for  the  purpose  of  impeaching  the  witness,  by 
showing  thereby  that  he  had  made  statements  out  of 
court  inconsistent  with  the  testimony  given  by  him  on 
the  trial.  •  •  *  The  only  statements  that  can  be 
tiaed  for  that  purpose,  if  in  writing,  are  statements  made 
by  the  witness  himself,  either  directly  in  his  handwriting 
or  over  his  signature,  or  indirectly  by  his  adoption  of 
or  admission  of  the  correctness  of  a  written  report  of 
his  statements  made  by  some  other  person.  He  cannot 
be  held  responsible  for  a  statement  taken  down  by 
another  purporting  to  be  a  report  of  his  oral  declara- 
tions, unless  he  has  been  made  acquainted  with  the 
contents  of  such  statement,  and  directly  or  indirectly 
admitted  that  it  was  correct.  *  •  *  Unless  it  is 
shown  that  there  is  good  reason  to  believe  that  the 
document  when  produced  would  be  admissible  in  evi- 
dence for  some  purpose  in  the  case,  the  court  need  not 
compel  its  production." 

The  record  in  the  case  at  bar  fails  to  disclose  sufficient 
to  warrant  us  in  determining  whether  the  confession 
called  for  would  have  been  admissible  in  evidence,  either 
for  the  purpose  of  impeachment  or  for  any  other 
purpose. 

The  judgment  and  order  appealed  from  are  affirmed. 

McCaeran,  C.  J. : 

I  concur  in  the  order.  My  concurrence,  however,  is 
based  upon  that  portion  of  the  record  which  discloses 
that  the  appellant,  on  his  motion  to  quash  the  indict- 
ment, and  at  the  time  the  court  offered  to  permit  him  to 
show  whether  any  grand  juror,  prior  to  the  considera- 
tion of  the  appellant's  case,  was  possessed  of  a  state  of 
mind  in  reference  to  the  defendant  which  would  pre- 
vent such  grand  juror  from  acting  impartially,  rather 
stood  upon  his  offer  to  challenge  prior  to  the  irapanel- 
ment.  The  appellant  here  had  previously  been  indicted 
by  the  grand  jury  of  Elko  County,  and  pursuant  to  such 
indictment  had  been  extradited  from  the  State  of  Iowa. 
On  motion  of  appellant's  counsel  the  indictment  had 
Vol.  «i— u 
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been  quashed  and  set  aside,  and  an  order  had  been  made 
by  the  trial  court,  under  section  7093,  Revised  Laws, 
resubmitting  the  case  to  another  grand  jury.  The 
appellant  was  then  in  custody,  and  remained  in  custody. 
On  the  impaneling  of  the  new  grand  jury  appellant  and 
his  counsel  were  in  court  and  attempted  to  challenge 
several  individual  members  of  the  grand  jury  under 
subdivision  6  of  section  7005,  Revised  Laws,  which  is 
as  follows: 

"  *  •  •  6.  That  a  state  of  mind  exists  on  his  part 
in  reference  to  the  case,  or  to  either  party,  which  will 
prevent  him  from  acting  impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  party  challeng- 
ing.   *    *    •" 

It  would  be  resorting  to  an  unwarranted  iiction  to 
say  that  the  appellant  was  not  held  to  answer  at  the 
time  at  which  he,  through  his  counsel,  sought  to  inter- 
pose this  challenge  to  the  grand  jury,  then  about  to  be 
impaneled.  The  appellant  was  held  to  answer,  he  was 
in  custody,  he  was  present  in  court  with  his  attorney, 
and  should  have  been  permitted  to  challenge  the  mem- 
bers of  the  grand  jury.  This  right  was  denied  by  the 
trial  court.  These  statutory  provisions  relative  to  the 
impeachment  of  grand  juries,  their  selection  and  forma- 
tion, and  the  ground  for  challenge  to  the  panel  and  to 
the  individual  juror,  are  sacred,  solemn  provisions  of 
the  law,  enacted  by  the  legislative  body,  specific  in  their 
prescription,  and  courts  must  either  abide  by  them  and 
enforce  them  or  else  arrogate  to  themselves  legislative 
functions. 

In  the  case  of  McComb  v.  District  Court,  36  Nev.  417, 
136  Pac.  563,  this  court,  by  a  majority  of  its  members, 
declared  that  where  an  accused  was  held  to  answer  and 
failed  to  interpose  a^  challenge  to  the  individual  grand 
jurors  before  his  indictment,  he  could  not  thereafter 
take  advantage  of  his  own  neglect  or  failure.  If  the 
strict  letter  of  the  law  as  laid  down  by  the  interpreta- 
tion rendered  by  a  majority  of  this  court  in  the  McComb 
case  were  applied  here,  there  would  be  no  alternative 
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save  to  reverse  the  juds^nent.  I  say  this  because  the 
defendant,  seeking  to  comply  with  the  rule  as  laid  down 
in  the  McComb  case,  attempted  to  challenge  the  grand 
jurors  before  the  indictment  was  found.  By  the  rule 
of  the  McComb  case,  this  was  the  proper  and  only 
course.  The  trial  court  denied  appellant  this  privilege. 
By  the  rule  in  the  McComb  case,  he  could  not  thereafter 
take  advantage  of  the  right  to  challenge.  Hence  he 
was  cut  off  from  a  statutory  right  vital  to  his  interests. 
It  is  manifest  from  the  record  that  the  trial  court 
overlooked  the  rule  in  the  McComb  case  and  sought  to 
permit  the  appellant  to  interpose  his  challenge  to  the 
individual  members  of  the  grand  jury  after  the  indict- 
ment had  been  filed  against  him,  under  subdivision  4, 
section  7090,  Revised  Laws.  The  prevailing  opinion 
here  must  close  its  eyes  to  the  majority  opinion  in  the 
McComb  case,  otherwise  the  case  must  be  reversed. 
Indeed,  I  look  forward  to  the  time  when  this  court  will 
reverse  the  position  taken  by  the  majority  of  the  court 
in  that  case.  Trial  courts  should  not  hazard  reversal 
in  matters  of  this  character,  when  the  letter  and  spirit 
of  the  statute  is  so  manifest.  Had  the  appellant  on  the 
occasion  of  his  motion  to  quash  taken  advantage  of  the 
opportunity  afforded  by  the  trial  court,  and  had  he  then 
established  the  fact  that  prior  to  the  finding  of  the 
indictment  certain  designated  members  of  the  grand 
jury  were  possessed  of  a  state  of  mind  with  reference 
to  the  defendant,  or  to  the  case,  which  prevented  them 
from  acting  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  defendant,  the  case  must 
necessarily  have  been  reversed. 
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JOHN  SAVAL,  Appellant,  v.  PHIL  BLUME. 

Respondent. 

[168Pac.909] 

1.  Appeal  and  Ebrob  —  Obders  Appealable  —  Refusirq  to  Heab 

Motion  for  New  Teial. 

Under  Rer.  Lana.  S32&,  providing  tbat  appeal  may  be  taken 
from  any  epeclal  order  made  after  floal  Judgment  an  order 
i-efualng  to  bear  a  motion  (or  a  new  trial  ta  appealable. 

2.  New  Thiai. — Motions — Requisites  and  Sufviciency. 

Rev.  Laws.  ,'1323.  provides  the  party  Intending  to  more  for 
a  new  trial  must  within  Ave  days  after  any  verdict,  or  wlttaln 
ten  days  after  a  decision  of  the  court  or  referee,  file  with  the 
clerk,  and  serve  upon  tbe  adverse  party,  a  notli^  of  bis  laten- 
tlon.  designating  tbe  grounds  upon  whlcb  the  motion  n-llt  be 
made  and  wbether  upon  aOldavIts  or  upon  the  minutes.  Sec- 
tion 5.120  provides  that  the  former  verflct  or  other  decision  may 
be  vacated,  and  a  uew  trial  granted,  for  "InsuOlclency  of  the 
evidence  to  Justify  a  verdict  or  other  decision,  or  tbat  It  la 
against  law."  Section  5321  provides  that  In  an  application 
for  a  uew  trial  It  sbalt  be  sufficient  to  state  one  or  more  grounds 
as  specified  In  the  preceding  section,  provided  that,  when  the 
application  la  made  upon  subdlvlslona  1.  2,  3,  or  4  of  the  pre- 
ceding section.  It  ninat  be  supported  by  affldavit  In  all  other 
cases  It  must  be  made  upon  the  minutes  of  the  court.  Held 
tbat,  as  motion  for  a  new  trial  for  Insnlficlency  of  evidence  can 
he  made  only  on  tbe  minutes  of  tbe  court,  a  motion  for  new 
trial  "on  the  ground  of  insufflcleucy  of  the  evidence  to  Justly 
the  decision.  Judgment,  and  findings  of  fact  and  conclusions  of 
law"  Is  sufficient,  altbotigb  It  failed  to  state  that  the  motion 
would  be  made  on  the  minutes  of  the  court. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  E.  E.  Winters,  Judge. 

Action  by  John  Saval  against  Phil  Blume.  From  order 
refusing  to  hear  motion  for  new  trial,  plaintiff  appeals. 
Reversed  and  remanded. 

Salter  &  Robins,  for  Appellant: 

This  is  an  appeal  from  an  order  of  the  district  court 
refusing  to  hear  plaintiff's  motion  for  a  new  trial  for  the 
reason  that  the  notice  of  intention  to  move  for  a  new 
trial  was  void.  The  notice  of  intention  was  regular  in 
all  respects,  except  that  it  did  not  state  that  the  motion 
would  be  made  "upon  the  minutes  of  the  court"  Under 
our  statutes,  this  defect  is  extremely  technical,  and  not 
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in  any  way  calculated  to  mislead  the  defendant  If  an 
^pellant  wishes  to  move  for  a  new  trial  upon  the  ground 
of  "insufficiency  of  the  evidence,"  his  motion  "must  be 
made  upon  the  minutes  of  the  court,"  and  not  otherwise; 
there  is  no  other  way.  Such  an  expression  in  a  notice  of 
intention  under  the  laws  of  the  State  of  Nevada  is  mere 
Burplusage.  (Rev.  Laws,  2321;  36  Cyc.  1158;  29  Cyc.  937. ) 
Opposing  counsel  admit  that  we  are  entitled  to  be 
heard,  and  suggest  relief  by  way  of  writ  of  mandate. 
Such  would  not  be  the  proper  remedy.  {Rev.  Laws, 
5696;  Floral  Springa  v.  Rives,  14  Nev.  431 ;  State  v.  Boerlin, 
30  Nev.  474;  State  v.  Board.  32  Nev.  263;  State  v.  Langan, 
91  Pac.  737;  State  v.  Curl^,  4  Nev.  445. ) 

T.  A.  Brandon,  for  Respondent: 

Appellant  has  no  remedy  by  appeal;  his  remedy  is  by 
mamiamits.  Even  admitting  the  right  of  appeal,  the 
ruling  of  the  lower  conrt  should  be  sustained.  The  fact 
that  the  lower  court  refused  to  act  for  the  reason  that 
the  notice  of  intention  was  fatally  defective,  the  court 
believed  itself  without  jurisdiction  in  the  matter.  Under 
the  circumstances,  majuHamus  is  the  proper  remedy. 
{Floral  Sprijiga  W.  Co.  v.  Rives,  14  Nev.  431. ) 

The  notice  was  fatally  defective.  The  statute  provide 
what  the  intention  to  move  for  a  new  trial  must  contain, 
and  the  language  is  mandatory.  (Rev.  Laws,  5323.) 
This  statute  was  adopted  from  other  states,  which  have 
declared  its  provisions  to  be  mandatory,  the  construction 
being  adopted  with  the  statute.  {Hughes  v.  Alsip,  44 
Pac.  1027.)  "When  a  statute  is  passed  authorizing  a  pro- 
ceeding which  was  not  allowed  by  the  general  law  before, 
and  directing  the  mode  in  which  an  act  shall  be  done,  the 
niode  pointed  out  must  be  strictly  construed"  (Lewis, 
Sutherland,  Stot.  Const.,  vol.  2,  2d  ed.  p.  1135.) 

Appellant  must  elect  to  stand  on  the  original  or  the 
amended  notice  of  motion.  He  unquestionably  elected 
to  stand  on  the  amended  notice.  The  amended  notice 
was  filed  long  after  the  waiver  of  written  notice  of  the 
decision,  which  waiver  was  at  the  time  appellant  attempted 
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to  file  his  first  so-called  notice  of  intention,  and  therefore 
the  amended  notice  of  intention  came  too  late.  (Cooney 
V.  Furlong,  6  Pac.  388;  State  v.  Mason,  45  Pac  557. ) 

By  the  Court,  McCabran,  C.  J. ; 

This  is  an  appeal  from  an  order  refusing  to  hear  a 
motion  for  a  new  trial.  Respondent  contends  that  an 
appeal  from  such  an  order  will  not  lie.  Hence  we  are 
called  upon  primarily  to  determine  that  question. 

Section  5329,  Revised  Laws  (section  387,  C.  P.), 
provides : 

"An  appeal  may  be  taken:  *  *  *  (2)  *  *  * 
From  any  special  order  made  after  final  judgment, 
within  sixty  days  after  the  order  is  made  and  entered 
in  the  minutes  of  the  court." 

Respondent  contends  that  that  is  not  an  appeal  from 
an  order  of  any  kind ;  that  no  order  was  made  by  the 
lower  court;  that  all  that  the  lower  court  did  was  to 
refuse  to  act.  The  order  of  the  trial  court  was  one 
sustaining  respondent's  objection  on  the  ground  "that 
no  notice  thereof  was  given  as  prescribed  by  law." 

1.  The  motion  for  a  new  trial  was  a  necessary  step  in 
the  proceeding  in  order  to  have  the  court  of  review 
pass  upon  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  judgment.  Respondent  objected  to  the 
hearing  of  appellant's  motion  for  a  new  trial.  The 
court,  pursuant  to  the  objection  of  respondent,  entered 
an  order  refusing  to  hear  appellant's  motion.  This  was 
a  special  order  made  after  final  judgment  {Central 
Telephone  Co,  v.  Holmes,  30  Nev.  440,  97  Pac.  390)  ; 
hence  under  the  statute  it  was  one  from  which  an  appeal 
to  this  court  will  lie. 

2.  Did  the  trial  court  err  in  its  order  refusing  to  hear 
the  appellant's  motion  for  a  new  trial?  The  notice  of 
motion  ftled  and  served  by  appellant  was  in  part  as 
follows : 

"You  and  each  of  you  will  please  take  notice  that  the 
plaintiff  in  the  above-entitled  action  intends  to  and  will 
move  the  above  court  to  set  aside  and  vacate  the  judg- 
ment, decision,  and  finding  hereinbefore  made  in  said 
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cause,  and  to  grant  a  new  trial  herein,  and  on  the  ground 
of  the  insufficiency  of  the  evidence  to  justify  the  deci- 
sion, judgment,  and  findings  of  fact  and  conclusions  of 
law  made,  entered,  and  filed  herein." 

An  amendment  to  this  notice  was  later  iiled.  Respon- 
dent, through  his  attorneys,  objected  to  the  hearing, 
argument,  and  submission  of  plaintiff's  motion  for  a 
new  trial,  the  principal  ground  of  objection  being  that 
inasmuch  as  the  notice  of  motion  for  new  trial  failed  to 
wt  forth  that  the  motion  would  be  based  upon  the 
minutes  of  the  court,  it  was  therefore  defective  and 
could  not  be  considered  by  the  court.  We  shall  deal 
entirely  with  the  motion  for  a  new  trial  as  originally 
made,  disregarding  all  of  the  matters  pertaining  to  the 
amendment. 

Section  5323,  Revised  Laws,  provides : 

"The  party  intending  to  move  for  a  new  trial  must, 
within  five  days  after  the  verdict  of  the  jury,  if  the 
action  was  tried  by  jury,  or  within  ten  days  after  notice 
of  the  decision  of  the  court,  or  referee,  if  the  action 
was  tried  without  a  jury,  file  with  the  clerk,  and  serve 
Qpon  the  adverse  party,  a  notice  of  his  intention,  desig- 
nating the  grounds  upon  which  the  motion  will  be  made 
and  whether  the  same  will  be  made  upon  affidavits  or 
upon  the  minutes  of  the  court." 

Appellant  moved  for  a  new  trial  "on  the  ground  of  the 
insufficiency  of  the  evidence  to  justify  the  decision." 
The  lower  court  held  this  notice  insufficient,  inasmuch 
as  it  failed  to  state  that  the  motion  would  be  made  upon 
the  minutes  of  the  court. 

Section  5320,  Revised  Laws  (sec.  378,  C.  P.),  provides: 

"The  former  verdict  or  other  decision  may  be  vacated, 
and  a  new  trial  granted  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party:  *  •  • 
(6)  Insufficiency  of  the  evidence  to  justify  a  verdict  or 
other  decision,  or  that  it  is  against  law." 

The  next  succeeding  section  (section  5321,  Rev.  Laws; 
section  379,  C.  P.),  provides: 

"In  an  application  for  a  new  trial,  it  shall  be  sufficient 
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for  the  party  applying  for  the  same  to  state,  in  the 
language  of  the  statute  only,  or  in  language  of  similar 
import,  one  or  more  grounds  as  specified  in  the  preced- 
ing section ;  provided,  that  when  the  application  is  made 
upon  subdivisions  1,  2,  3,  or  4  of  the  preceding  section, 
it  must  be  supported  by  affidavit.  In  all  other  cases  it 
must  be  made  on  the  minutes  of  the  court  without  state- 
ment or  bill  of  exceptions.  •  •  •  On  such  hearing, 
reference  may  be  had  in  all  cases  to  the  pleadings  and 
the  orders  of  the  court,  and,  when  the  motion  is  made 
on  the  minutes,  reference  may  also  be  had  to  the  deposi- 
tions, documentary  evidence,  and  the  stenographic  notes 
or  report  of  the  testimony,  and  the  records  of  the  court." 

Under  this  statute  a  motion  for  a  new  trial,  when 
baaed  on  subdivision  6  of  the  preceding  section — "insuffi- 
ciency of  the  evidence  to  justify  a  verdict  or  otho- 
decision,"  etc.— can  only  be  made  upon  the  minutes  of 
the  court.  The  statute  by  its  language  thus  limits  tbe 
scope  of  inquiry,  and  a  motion  for  a  new  trial  based 
upon  subdivision  6  sives  notice  by  and  through  the  force 
of  the  statute  that  the  applicant  relies  upon  the  minutes 
of  the  court  only.  Thus  it  may  be  properly  said  that 
as  the  statute  fixes  without  alternative  the  basis  of  tbe 
motion  when  the  same  is  made  under  subdivision  6  of 
section  5320  and  limits  the  scope  of  inquiry  to  specific 
matters  and  things,  a  notice  of  motion  for  a  new  trial 
made  under  subdivision  6  which  declared  that  such 
motion  would  be  made  "on  the  minutes  of  the  court" 
would  only  be  repeating  the  language  of  the  statute. 
The  object  of  statutes  such  as  this  is  to  apprise  the 
opposite  party  of  the  proceeding,  its  nature  and  scope  of 
inquiry,  and  to  afford  opportunity  for  the  trial  court  to 
review  its  acts  and  conclusions  in  order  to  correct  error. 
When  the  scope  of  inquiry  is  deftnlteb'  prescribed  by 
the  statute,  there  can  be  nothing  accomplished,  either 
by  way  of  giving  notice  or  of  fixing  the  scope  of  inquiry, 
by  repeating  the  language  which  the  law  itself  sets 
forth. 

The  provisions  of  our  civil  practice  act  referred  to  in 
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the  matter  at  bar  are  the  results  of  amendments  and 
changes  in  the  earlier  practice  act  of  this  state  relative 
to  new  trials.  In  article  2  of  the  practice  act  established 
by  the  legislature  of  1869  (Stata.  1869,  p.  226)  we  find 
section  196  of  that  act  identical  in  its  language  and  pro- 
visions to  section  378  of  our  present  code  relative  to 
the  same  subject.  Section  196  of  the  act  of  1869  was 
repealed,  and  is  replaced  by  section  379  of  our  present 
practice  act.    The  former  section  provided : 

"When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  subdivisions  of  the 
last  section,  it  shall  be  made  upon  affidavit;  for  any- 
other  cause  it  shall  be  made  upon  a  statement  prepared, 
as  provided  in  the  next  section." 

Hence  it  follows  that,  under  section  196  of  the  former 
practice  act,  the  party  moving  for  a  new  trial,  if  he  relied 
upon  subdivision  6 — insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  or  that  it  is  against 
law— was  required  to  prepare  a  statement,  and  section 
197  of  that  act  provided  that : 

"When  the  notice  designates  as  the  ground  upon  which 
the  motion  will  be  made  the  insufficiency  of  the  evidence 
to  justify  the  verdict  or  other  decision,  the  statement 
shall  specify  the  particulars  in  which  such  evidence  is 
alleged  to  be  insufficient." 

This  court  in  passing  upon  the  identical  question  here 
presented,  and  viewing  the  same  in  the  light  of  the 
tnactice  act  of  1869,  held  that  a  notice  of  intention  to 
move  for  a  new  trial  must  be  based  upon  one  or  more  of 
the  grounds  mentioned  in  section  196,  and  the  grounds 
relied  upon  must  be  generally  stated  in  the  notice.  In 
this  respect  the  court  held  the  statute  to  be  mandatory 
rather  than  directory.  (Street  v.  Lemon  Mill  Co.,  9  Nev. 
2S1.)  Were  it  not  for  the  change  in  the  statutory  pro- 
visions  relative  to  motions  for  a  new  trial,  the  case 
last  cited  would  be  controlling,  but  section  379  of  our 
present  practice  act,  evidently  enacted  for  the  purpose 
of  doing  away  with  the  provisions  of  sections  196  and 
197  of  the  former  act  providing  for  statement  specifying 
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the  particulars  in  which  such  evidence  is  alleged  to  be 
insufficient,  expressly  declares  that  the  motion  if  based 
upon  the  insufficiency  of  the  evidence  "must  be  made 
upon  the  minutes  of  the  court  without  statement  or  bill 
of  exceptions."  Hence  by  our  present  statute  no  par- 
ticularity is  required  such  as  that  contemplated  by  the 
former  practice  act. 

In  the  case  of  Hughes  v.  Alsip,  112  Cal.  587,  44  Pac. 
1027,  the  Supreme  Court  of  California  determined  the 
question  here  at  bar  in  the  light  of  a  statutory  provision 
somewhat  similiar  to  those  of  our  former  practice  act. 
The  code  there  states : 

"When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth  subdivisions  of  the 
last  section,  it  must  be  made  upon  affidavits;  for  any 
other  cause  it  may  be  made,  at  the  option  of  the  moving 
party,  either  upon  the  minutes  of  the  court,  or  a  bill  of 
exceptions,  or  a  statement  of  the  case,  prepared  as 
hereinafter  provided."  (Section  658,  C.  C.  P.  Cal.  1899.) 

Under  this  statute  of  California,  when  the  motion  for 
a  new  trial  is  based  upon  insufficiency  of  the  evidence, 
that  being  subdivision  6  of  a  preceding  section,  the  mov- 
ant may  exercise  his  option  and  may  base  his  claim  for 
new  trial  either  upon  the  minutes  of  the  court,  a  bill 
of  exceptions,  or  a  statement  of  the  case.  The  supreme 
court,  in  considering  the  question,  held  that  inasmuch 
as  the  motion  for  a  new  trial  did  not  state  upon  what 
the  motion  was  based,  that  is,  did  not  state  wheth^  it 
would  be  made  upon  affidavits,  minutes  of  the  court,  bill 
of  exceptions  or  statement,  as  required  by  the  section 
of  the  statute,  therefore  the  motion  for  a  new  trial  could 
not  be  considered. 

A  code  of  Montana  applicable  to  new  trials,  identical 
to  that  found  in  California,  was  passed  upon  in  the  case 
of  Gregg  v.  Garrett,  13  Mont.  10,  31  Pac.  721.  There 
the  court  held  that  a  notice  which  did  not  set  forth 
the  basis  upon  which  plaintiff  proposed  to  present  the 
motion  for  a  new  trial  was  incomplete  and  defective. 
The  court  said: 
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"The  reason  and  importance  of  this  requirement  are 
amiarent.  Both  parties  have  a  right  to  know  upon  what 
papers  the  motion  will  be  presented,  and  to  participate  in 
preparing  the  record,  if  the  same  has  not  already  been 
made  up  by  way  of  bill  of  exceptions." 

These  decisions  last  cited  are  in  line  with  the  decision 
of  this  court  in  the  case  of  Street  v.  Lemon  Mill  Co., 
supra. 

By  reason  of  the  change  in  our  statutory  provision 
relative  to  new  trials,  as  found  in  section  379  of  our 
present  civil  practice  act,  a  question  is  presented  alto- 
gether different  from  that  considered  by  the  courts  in 
either  of  the  decisions  heretofore  referred  to.  By  the 
provision  of  our  present  code,  the  movant  in  an  applica- 
tion for  a  new  trial,  where  he  relies  upon  insufficiency 
of  the  evidence,  has  no  option ;  he  is  limited,  as  is  the 
whole  scope  of  the  inquiry,  to  the  minutes  of  the  court. 
These  he  must  rely  on  "without  statement  or  bill  of 
exceptions."  Where,  under  sections  5320  and  5321,  a 
party  moves  for  a  new  trial  on  the  ground  of  insuffi- 
ciency of  the  evidence,  the  opposite  party  is  at  once 
notified  by  the  express  language  of  the  statute  as  to  the 
specific  grounds  upon  which  the  movant  relies  and  as 
to  the  scope  and  extent  of  the  inquiry,  and  as  to  the 
basis  upon  which  the  movant  proposes  to  present  his 
motion  for  a  new  trial.  In  contemplation  of  this  the 
statute  itself  expressly  names  upon  what  papers  and 
things  the  motion  will  be  based  and  presented.  In  other 
words,  it  is  made  manifest  to  both  parties  by  the  plain, 
unequivocal  language  of  the  statute  that  inasmuch  as 
the  moving  party  relies  upon  insufficiency  of  evidence 
alone  on  the  hearing — 

"reference  may  be  had  •  •  *  to  the  pleadings  and 
the  orders  of  the  court,  *  •  "  to  the  depositions, 
documentary  evidence,  and  the  stenographic  notes  or 
report  of  the  testimony  and  the  records  of  the  court." 

A  notice  that  a  movant  will  rely  upon  matters  arid 
things  to  which  by  express  statutory  provision  he  is 
limited  and  to  other  than  which  he,  by  reason  of  the 
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nature  of  hia  motion,  caniiot  refer,  would  avail  nothing, 
nor  would  the  absence  of  such  matter  in  a  notice  put 
the  opposite  party  to  any  disadvantage  or  deprive  him 
of  any  right.  The  emphatic,  specific,  limiting  language 
of  the  statute  is  the  best  notice  that  could  be  given. 

In  view  of  the  express  language  of  the  statute  limiting 
and  fixing  the  basis  and  ^cope  of  the  inquiry  where  the 
motion  is  on  the  ground  of  insufficient  evidence,  the  pro- 
vision of  section  5323,  if  it  refers  at  all  to  a  motion 
made  on  such  ground,  is,  as  we  have  indicated,  not 
essential  or  necessary  to  the  validity  of  the  proceeding, 
hence  we  regard  the  language  as  directory  only.  (36 
Cyc.  1157.) 

The  motion  for  a  new  trial  made  by  appellant  in  the 
court  below  should  have  been  considered  by  that  court. 

The  order  appealed  from  is  reversed.  The  cause  is 
remanded. 


[No.  22361 

THE  STATE  OF  NEVADA,  Respondent,  v.  THE 
NEVADA  COPPER  BELT  RAILROAD  COMPANY 
(a  Corporation),  Appellant. 

[168Pac.737] 
1.  Appeal  and  Ebbob — DispoaiTioN  of  Case — Modification  bt  Ooh- 

Dnder  Rev.  Laws,  4835,  autborlzlDg  the  supreme  conrt  to 
reverse,  affirm,  or  modify  tbe  judgment  or  order  ai^waled  from, 
the  court  bas  power  to  modify  a  Judgment  for  delinquent  taxee 
bj  reducing  tbe  amount  of  the  recovery,  and  will  ao  modi^  tlie 
Judgment  where  tbe  attorney-genera i.  tbe  district  attorney,  and 
the  attorney  for  defendant  stipulate  for  such  modi  flea  tlou.  not- 
withstanding section  3660,  Imposing  an  additional  penalty  in 
suits  for  tbe  collection  of  delinquent  taxes,  and  providing  tbat 
the  Judgment  sball  not  be  satisfied  except  by  tbe  payment  of  tbe 
tax.  the  original  penalty,  the  coata,  and  tbe  additional  penalty 
therein  prescribed  lu  full. 

Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County;  T.  C.  Hart,  Judge. 

Suit  by  the  State  agunst  the  Nevada  Copper  Belt 
Railroad    Company.     From    a   judgment   for   plaintifF. 
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the  defendant  appeals.  Modified  and  renumded.  with 
iDBtnictions  (Coleman,  J.,  dissenting). 

Moore,  Mitcheil  &  Maginnis,  for  Appellant. 

Geo.  B.  Thatcher,  Attorney-General;  Clark  J.  Guild, 
District  Attorney,  and  R.  L.  Waggoner,  for  Defendant. 

By  the  Court,  McCarban,  C.  J. : 

In  a  suit  for  delinquent  taxes  prosecuted  by  respondent 
against  appellant  in  the  Eighth  judicial  district  court  lA 
iod  for  Lyon  County,  that  court  entered  judjonent  for 
(12,583.70  and  costs  amounting  to  $798.78.  After  per- 
fecting the  appeal  to  this  court,  the  appellant,  defendant 
in  the  court  below,  and  the  State  of  Nevada  aa  respondent 
here,  each  acting  by  and  through  its  duly  authorized 
representatives,  to  wit,  the  attorney-general  and  the  dis- 
trict attorney  of  Lyon  County,  and  Henry  I.  Moore,  Esq., 
entered  into  the  following  stipulation: 

"Gome  the  parties  by  their  attorneys  in  the  above 
entitled  and  numbered  cause  now  pending  on  appeal 
before  this  court,  and  stipulate  and  agree  that  the 
judgment  heretofore  entered  in  the  district  court  of  the 
Eighth  judicial  district,  in  and  for  Lyon  County,  State  of 
Nevada,  shall  be  amended,  reformed,  and  modified,  and 
that  judgment  shall  be  entered  by  the  supreme  court  in 
favor  of  the  plaintiff  and  respondent  and  against  the 
defendant  and  appellant  in  the  sum  of  $11,052.17,  which 
judgment  in  said  total  sum  shall  be  enforced  by  plaintiff 
and  respondent  against  defendant  and  appellant  as  in 
full  and  final  payment,  adjudication,  and  settlement  of 
^e  original  taxes,  penalty,  attorney's  fee,  and  costs 
seeming  or  accrued  to  date  in  favor  of  the  plaintiff 
^d  respondent  in  said  action.  It  is  further  stipulated 
^  said  judgment  in  the  above-named  sum  shall  draw 
interest  at  the  rate  of  7  per  cent  per  annum  from  the 
Q^te  of  entry  until  paid.  It  is  further  stipulated  that 
ssid  reformed  judgment  may  be  entered  by  the  supreme 
^■^rt  at  any  time  without  further  notice  or  formal  hear- 
■"E.  and  shall  be  in  all  things  binding  upon  the  parties  as 
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though  after  hearing  upon  the  merits  in  said  court.  It  is 
further  stipulated  that  the  plaintiff  and  respondent  shall 
recover  against  defendant  and  appellant  any  and  all  costs 
which  may  hereafter  accrue  in  favor  of  plaintiff  and 
respondent  in  this  or  any  other  court  in  the  enforcement 
of  said  judgment  [Signed]  Geo.  B.  Thatcher,  Attorney- 
General,  Clark  J.  Guild,  District  Attorney  of  Lyon  County, 
Attorneys  for  Plaintiff  and  Respondent.  Henry  I.  Moore. 
Attorney  for  Defendant  and  Appellant." 

By  section  3660,  Revised  Laws,  it  is  provided: 

"In  all  suits  brought  for  the  collection  of  delinquent 
taxes,  as  provided  for  in  the  preceding  section,  the  com- 
plaint and  summons  shall  demand,  and  the  judgment  shall 
be  entered  for  twenty-five  per  centum  in  addition  to  the 
tax  of  ten  per  centum  thereon  and  costs;  and  such  tax, 
penalty,  and  costs  shall  not  be  discharged,  nor  shall  the 
judgment  therefor  be  satisfied  except  by  the  payment  of 
the  tax,  original  penalty,  coats,  and  the  additional  penalty 
herein  prescribed  in  full." 

Under  section  4835,  Revised  Laws,  this  court — 
"may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from  as  to  any  or  all  of  the  parties,  and  may,  if 
necessary,  order  a  new  trial,  or  the  place  of  trial  to  be 
changed.  When  the  judgment  or  order  appealed  from 
is  reversed  or  modified,  this  court  may  make,  or  direct 
the  inferior  court  to  make,  complete  restitution  of  all 
property  and  rights  lost  by  the  erroneous  judgment  or 
order." 

We  are  not  unmindful  of  a  former  decision  of  this  court 
(State  V.  C.  P.  R.  R.  Co.,  10  Nev.  47),  wherein  it  was  held 
that  under  statutes  then  existing  neither  a  district  attorney 
nor  a  board  of  commissioners  had  authority  to  make  any 
compromise  or  composition  with  delinquent  taxpayers  or 
to  release  them  from  their  liability  to  pay  any  part  of 
the  taxes  they  were  legally  bound  to  pay.  We  are  not 
called  upon  here  to  disturb  the  rule  as  asserted  in  that 
instance,  nor  are  we  called  upon  to  say  that  under  our 
recent  and  modem  statutes  pertaining  to  taxation,  assess- 
ment, and  equalization,  such  a  rule  would  be  applicable. 


by  Google 


Oct  1917]    State  v.  Nev.  Copper  Belt  R.  Co.  223 

opinion  ot  the  Conrt— McOarran,  C.  J. 

Suffice  it  to  say  that  under  the  stipulation  entered  into 
by  ail  of  the  parties  the  judfrment  of  the  lower  court  in 
its  entirety  is  brought  before  us  for  modification.  What 
may  have  induced  this  stipulation  is  not  a  matter  with 
which  we  are  concerned.  If  the  matter  came  before  us 
by  way  of  a  confession  of  error  by  respondent,  it  goes 
without  saying'  that  this  court,  under  the  provision  of  the 
statute  cited,  would  have  the  power  to  modify  the  judg- 
ment. Coming  here  by  stipulation,  we  view  the  matter 
in  the  same  light 

It  must  be  noted  that  in  this  matter  we  are  not  called 
upon,  nor  do  we  assume,  to  deal  with  a  compromise  such 
as  that  commented  upon  by  this  court  in  the  case  of  State 
V.  C.  P.  R.  R,  Co.,  supra.  This  matter,  as  has  already 
been  related,  was  litigated  in  a  court  of  competent  juris- 
diction, and  judgment  was  therein  rendered.  After 
appeal  from  that  judgment  to  this  tribunal,  the  stipula- 
Kon  set  forth  was  formally  entered  into  by  the  legally 
constituted  authorities,  the  force  of  which  stipulation 
'•ore  expressly  on  the  judgment  as  rendered  by  the  trial 
wurt.  We  are  dealing  here,  not  with  the  acts  of  minis- 
terial officers,  nor  are  we  called  upon  to  regard  such  acts 
in  any  way  whatever;  neither  are  we  dealing  with  reso- 
lutions or  acts  looking  to  expediency  in  the  way  of 
avoiding  prolonged  litigation;  nor  are  we  called  upon  to 
conjecture  how  the  appeal  could  have  been  dismissed  had 
motion  been  made  for  that  purpose.  We  are  dealing  with 
a  stipulation,  in  which  duly  constituted  representatives  of 
tbe  state  and  county  bring  to  our  attention  a  judgment 
rendered  by  a  subordinate  tribunal  and  ask  that  we 
"lodify  that  judgment.  The  matter  being  here  on  appeal, 
this  court  alone  has  the  right,  pursuant  to  section  4836  of 
"ur  Revised  Laws,  to  modify  the  judgment  appealed  from 
**  to  any  or  all  of  the  parties.  The  state,  through  its 
attorney-general,  and  the  county,  through  its  district 
attorney,  having  virtually  moved  this  court,  by  way  of 
stipulation,  that  the  judgment  "be  amended,  reformed 
"id  modified  *  •  •  and  be  entered  by  the  supreme 
■^irt  in  favor  of  plaintiff  and  respondent  and  against  the 
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defendant  and  appellant"  in  the  sum  specified,  we  know 
of  no  reason,  and  none  has  been  suggested,  why  we 
should  do  otherwise. 

It  is  therefore  ordered  that  the  judgment  of  the  trial 
court  be  and  the  same  is  hereby  modified  to  the  sum  of 
$11,052.17,  stud  amount  to  bear  interest  at  the  rate  of  7 
per  cent  per  annum  from  the  date  of  the  former  entry  of 
stud  judgment  until  paid. 

The  cause  is  remtmded,  with  instructions  to  the  trial 
court  to  enter  its  judgment  accordingly. 

Coleman,  J.,  dissenting: 

I  dissent. 

The  notice  of  appeal  in  this  ctise  was  served  April 
29,  1916.  No  assignment  of  error  has  ever  been  filed 
herein.  The  case  was  docketed  in  this  court  on  appeal 
June  1,  1916,  and  nothing  more  was  done  in  the  case 
until  May  7, 1917,  when  the  stipulation  which  is  set  out 
in  the  prevailing  opinion  was  filed,  and  to  which  is 
attached  what  purports  to  be  a  copy  of  a  resolution 
adopted  by  the  board  of  county  commissioners  of  Lyon 
County,  which  reads  as  follows : 

"Upon  motion  of  Mr.  M.  J.  King,  seconded  by  Mr. 
N.  F.  Bertrand,  the  following  resolution  tuid  order 
was  unanimously  passed :  Whereits,  there  htis  been 
pending  in  the  district  court  of  Lyon  County  and  the 
Supreme  Court  of  the  State  of  Nevada,  for  approxi- 
mately three  years,  a  case  styled  State  of  Nevada  v. 
Nevada  Copper  Belt  Railroad  Company,  said  case  involv- 
ing the  payment  of  taxes  of  the  railroad  company  to 
the  State  of  Nevada  and  county  of  Lyon  for  the  year 
1913;  and  whereas,  the  railroad  company  for  a  full  and 
final  disposition  of  said  case  has  heretofore  on  several 
occasions  offered  to  pay  the  sum  of  ten  thousand  dollars ; 
and  whereas,  the  railrottd  company,  by  Henry  I.  Moore, 
its  representative,  did  at  this  time  appear  before  the 
board  of  county  commissioners,  and  offer  to  pay  in  full 
and  final  settlement  of  said  case  the  original  tax  as 
levied,  together  with  a  penalty  of  ten  per  cent,  all 
attorney's  fees,  and  all  costs  which  have  accrued  in  said 
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action;  and  whereas,  it  was  the  opinion  of  the  board  of 
county  commissioners  at  the  time  said  suit  was  instituted 
that  the  defendant  had  a  just  cause  of  complaint  for  the 
amount  of  taxes  levied  against  it  for  that  year ;  and 
whereas,  the  payment  of  the  judgment  at  this  time  will 
give  to  the  county  of  Lyon  a  considerable  sum  of  money 
which  is  very  much  needed,  and  if  paid  would  materially 
reduce  the  tax  rate  of  Lyon  County  for  the  present  f^cal 
year;  and  whereas,  a  failure  to  dispose  of  the  case  at 
this  time  may  mean  the  continuation  of  the  litigation 
for  a  period  of  years :  Now,  therefore,  it  is  the  resolu- 
j  tion  and  order  of  this  board  that  the  offer  of  the  railroad 
,  company,  defendant  in  said  cause  of  action,  represents  a 
fair  basis  upon  which  to  dispose  of  said  litigation  and 
collect  said  taxes  for  said  year  1913 ;  that  it  is  to  the 
advantage  of  the  taxpayers  of  Lyon  County,  and  all  of 
them,  that  said  litigation  be  ended,  and  said  money  and 
a  judgment  entered  and  collected  along  the  lines  herein- 
before mentioned.  It  is  therefore  the  order  of  the  board 
that  the  district  attorney  of  Lyon  County  be  authorized, 
empowered,  and  directed  to  take  such  steps  as  may  be 
appropriate,  necessary  and  proper,  looking  to  the  enter- 
ing in  said  cause  of  action  of  a  judgment  against  the 
defendant  for  the  original  taxes  involved,  ten  per  cent 
penalty  and  delinquency,  all  attorney's  fees  and  costs, 
the  enforcement  and  collection  of  said  judgment,  and  the 
payment  of  the  amount  of  money  represented  by  said 
judgment  to  the  proper  custodian  of  Lyon  County. 

"Passed  and  adopted  this  5th  day  of  May,  1917. 
C.  E.  Wedertz,  N.  F.  Bertrand,  M.  J.  King,  Board  of 
Commissioners  of  Lyon  County,  Nevada.  Attest :  Chas. 
A.  McLeod,  Clerk." 

This  court,  in  State  v.  C.  P.  R.  R.  Co.,  9  Nev.  79,  held 

that  a  claim  for  taxes  could  not  be  compromised  unless 

I       power  to  do  so  was  expressly  conferred  by  statute,  and 


that  view  was  adhered  to  in  the  case  of  State  v.  C.  P. 
R.  R.  Co.,  10  Nev.  47.  Those  were  cases  In  which  the 
compromise  was  sought  to  be  effected  before  judgment 
was  obtained.  Apparently  for  the  purpose  of  prevent- 
ing a  settlement  or  compromise  of  a  judgment  for  taxes 
Vol.  <i— 16 
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the  legislature  thereafter  enacted  section  3660,  Revised 
Laws,  which  reads : 

"In  all  suits  brought  for  the  collection  of  delinquent 
taxes,  as  provided  for  in  the  preceding  section,  the  com- 
plaint and  summons  shall  demand,  and  the  judgment 
shall  be  entered  for  twenty-five  per  centum  in  addition 
to  the  tax  of  ten  per  centum  thereon  and  costs;  and 
such  tax,  penalty  and  costs  shall  not  be  discharged,  nor 
shall  the  judgment  therefor  be  satisfied  except  by  the 
payment  of  the  tax,  original  penalty,  costs,  and  the 
additional  penalty  herein  prescribed  in  full." 

In  the  face  of  the  decisions  mentioned  and  the  statute 
quoted  I  can  see  no  theory  upon  which  the  judgment  can 
be  modified. 

It  will  be  noted  that  the  main  reason  set  forth  in  the 
resolution  quoted  for  the  passage  thereof  is  the  need 
of  the  county  for  money  and  the  desire  to  avoid  pro- 
longed litigation.  When  we  recall  that  the  appeal  was 
taken  April  29,  1916,  and  that  no  assignment  of  error 
has  ever  been  filed,  it  will  be  seen,  from  the  unanimous 
opinion  of  this  court  in  Coffin  v.  Coffin,  163  Pac.  731, 
that  the  appeal  could  have  been  dismissed  on  May  21, 
1916,  just  eleven  months  and  sixteen  days  before  the 
resolution  was  adopted  by  the  board  of  county  commis- 
sioners, in  which  the  urgent  need  of  money  is  given  as 
the  ground  for  the  settlement.  So  much  for  the  consid- 
eration which  moved  the  board  of  county  commissioners 
to  pass  the  resolution. 

Counsel  for  appellant  contend  that  pursuant  to  section 
4835,  Rev.  Laws,  this  court — "  •  *  *  may  reverse, 
affirm,  or  modify  the  judgment  or  order  appealed  from 
as  to  any  or  all  of  the  parties,  and  may,  if  necessary, 
order  a  new  trial,  or  the  place  of  trial  to  be  changed. 
When  the  judgment  or  order  appealed  from  is  reversed 
or  modified,  this  court  may  make,  or  direct  the  inferior 
court  to  make,  complete  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment  or  order." 

It  has  always  been  and  still  is  my  opinion  that  in 
enacting  this  statute  the  legislature  contemplated  that 
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such  modification  might  be  made  in  a  case  contested  on 
appeal,  as  the  facts  and  circumstances,  as  disclosed  by 
,       the  testimony,  might  justify.     I  do  not  desire  to  be 
understood  as  holding  that  this  court  could  not  make  an 
I       order  directing  the  trial  court  to  modify  a  judgment, 
:       without  an  inspection  of  the  record,  when  a  valid  stipu- 
lation is  the  basis  thereof,  but  I  am  unable  to  find  that 
I       the  board  of  county  commissioners  has  any  authority  to 
settle  a  judgment  in  favor  of  the  State  of  Nevada  and 
■       in  which  it  is  vitally  interested.     In  my  opinion  this 
I       court  spoke  advisedly  when  it  said  in  the  CofUn  case, 
mpra: 

"The  statute  [requiring  assignment  of  error]  is 
express  and  peremptory  in  its  terms;  it  is  not  a  mere 
matter  of  form  that  can  be  waived  or  dispensed  with  by 
the  agreement  of  the  parties  or  lenity  of  the  court,  but 
is  one  of  substance."    [Italics  mine.] 

I  conclude  that  this  court  has  no  jurisdiction  to  make 
any  order  except  one  of  dismissal  for  failure  to  file 
assignment  of  errors. 
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[XO.2270] 

E.  J.  HORGAN,  AS  Administrator  of  thk  Estate  of 
ANTON  JUANTORENO,  Deceased,  Appellant,  ». 
PETER  INDART,  Respondent. 

[l68Pae.9531 

1.  EVIIffiNCE— ClRCL'llSTASTlAL  EVIDENCE— Qu A STCU. 

When  circumstantial  evidence  le  relied  on  to  prove  a  fact, 
the  clrcuiUHtaiiceB  must  be  proved  and  not  tbemselves  presumed. 

2.  Money  Lent — Actions — Evidence — Sitficiency, 

Evidence  that  defendant  owed  a  third  person  mone.v ;  said  be 
would  pay  if  be  pould  get  the  money ;  went  with  pialutltTs 
dece<lent  to  the  banic ;  that  the  decedent  withdrew  $<>00  from 
the  bank;  that  the  money  wan  paid  to  the  decedent:  and  that 
defendant  on  the  same  day  paid  the  debt — la  iDsiifScleot  to 
support  a  verdict  for  money  lent. 

3.  Payment — Pbesumptions, 

The  mere  fact  that  defendant  got  $000  from  deceased  raliiai 
the  presumption  at  law  that  he  received  It  in  payment  of  a 
debt. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Jud^e. 

Action  by  E.  J.  Horgan,  as  administrator  of  the  estate 
of  Anton  Juantoreno,  deceased,  against  Peter  Indart 
From  an  order  denying  motion  for  new  trial  after 
judgment  for  defendant,  plaintiff  appeals.     Alfinned. 

Tho8.  E.  Kejmer  and  Mtick  &  Green,  for  Appellant: 
It  is  a  fundamental  principle  that  a  presumption  cannot 
be  based  upon  a  presumption.  (14  Ency.  Ev.  101.)  How- 
ever, the  rule  of  evidence  which  should  control  in  the 
instant  case  is:  "Uncontradicted  evidence  may  be  suf- 
ficient, although  it  be  very  slight."  (Idem,  98. )  "An 
allegation  which  the  evidence  tends  to  prove  must  in  a 
civil  case  be  taken  as  made  out  where  there  is  no  evidence 
to  the  contrary."  (Durdop  v.  Smith,  20  111.  App,  288;  Yar- 
trough  v.  Arnold,  20  Ark.  592;  14  Ency.  Ev.  98.) 

A  fact  proved  by  a  legitimate  inference  is  proved  no 
less  than  when  it  is  directly  sworn  to.  {Doyle  v.  Boston  & 
A.  R.  Co.,  145  Mass.  386,  14  N.  E.  461;  Clark  v.  Man^ 
Chester,  64  N.  H.  461, 13  Atl.  867. )  It  is  familiar  law  that 
it  is  the  right,  and  sometimes  the  duty,  of  the  trier,  to 
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infer  what  a  man  has  actually  done  from  his  conduct, 
beyond  the  positive  testimony  in  the  caae.  (C  <fe  C 
Electric  M.  Co.  v.  Fri^  <fe  Co.,  66  Conn.  67.  33  Atl.  604.) 
On  appeal,  although  the  judge  may  not  ordinarily  reverse 
on  any  disputed  question  of  fact,  he  may  differ  from  the 
trial  judge  as  to  the  inferences  to  be  drawn  from  undis- 
puted facts,  and  the  appellant  is  entitled  to  the  benefit 
of  his  opinion.    {Booth  v.  Moffatt,  11  Manitoba,  25.) 

Cheney,  Downer,  Price  &  Hawkins,  for  Respondent: 

This  appeal  presents  a  very  simple  matter.  The 
appellant  sues-  in  assumpsit  to  recover  $600,  claimed  to 
have  been  loaned  by  the  intestate  to  the  respondent, 
which  the  respondent  denies.  It  was  attempted  to  prove 
the  ease  by  circumstantial  evidence  alone.  The  case  was 
tried  without  a  jury,  the  court  finding  in  favor  of  defen- 
dant. A  motion  for  a  new  trial  was  overruled,  and  from 
an  order  denying  a  new  trial  this  appeal  is  taken.  No 
errors  in  the  admission  of  testimony  were  specified,  the 
only  ground  of  appeal  going  to  the  weight  of  the  evi- 
dence, to  the  effect  that  the  court  should  have  found  for 
the  plaintiff  and  not  for  the  defendant. 

This  court  will  on  appeal  give  the  same  consideration 
and  effect  to  the  findings  of  the  lower  court  as  it  would 
to  the  verdict  of  a  jury.  {Thompson  v.  Tonopah  L.  Co., 
87Nev.  183.)  Especially  will  this  court  be  slow  to  dis- 
turb those  findings  where  a  motion  for  a  new  trial  has 
been  made  and  denied.     {Leete  v.  S.  P.  Co.,  37  Nev.  49.) 

The  inferences  to  be  drawn  from  circumstances  proven 
depends  upon  the  necessary  relation  between  the  circum- 
stances and  the  facts  to  be  inferred  therefrom.  The  vital 
question  is  the  cogency  of  the  proof  offered  by  the  sec- 
ondary facts.  Whether  the  circumstances  establish  a 
fact  by  inference  depends  upon  the  weight  to  be  given 
to  the  testimony,  and  that  is  a  question  for  the  jury. 
"The  circumstances  must  be  proved,  and  not  themselves 
be  presumed."    (1  Moore  on  Facts,  sees.  596,  599.) 

It  is  the  foundation  of  an  action  of  assumpsit  that  there 
is  a  contract  relation  between  the  parties— a  promise  to 
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pay,  either  express  or  implied.  (5  C.  J.  1381. )  The  mere 
receipt  of  money  does  not  warrant  a  finding  that  any 
money  was  loaned.  Such  a  payment  is  presumed  to  have 
been  made  because  it  was  due,  and  not  by  way  of  a  loan. 
(27  Cyc.  829;  Poucher  v.  Scott,  98  N.  Y.  422;  Headley  v. 
Read.  2  Cal.  322;  Pyle  v.  Starbird,  130  Pac.  474;  MUlerv. 
MiUer.  155  S.  W.  76;  M<yrrmo  v.  Franhiah,  89  Atl.  740.) 

This  court  will  not  disturb  the  findings  of  the  trial 
court  on  conflicting  evidence,  especially  after  a  new  trial 
has  been  denied.  (Criaman  v.  Lanterman,  87  Pac.  89; 
People  V.  Siemsen,  95  Pac.  863;  Fredenhagen  v.  Nichols  & 
Shephard  Co.,  160  Pa.  997. ) 

By  the  Court,  Coleman,  J. : 

Plaintiff,  as  administrator  of  the  estate  of  Anton 
Juantoreno,  brought  suit  to  recover  judgment  in  the 
sum  of  six  hundred  dollars,  alleged  to  have  been  loaned 
defendant  by  the  deceased.  The  case  was  submitted 
upon  the  testimony  offered  by  plaintiff,  and  judgment 
was  rendered  in  favor  of  the  defendant.  The  appeal  is 
from  an  order  denying  a  motion  for  a  new  trial. 

Plaintiff  relied  entirely  upon  circumstantial  evidence 
to  sustain  his  cause  of  action.  The  facts  are  these: 
The  defendant  in  1912  borrowed  $600  from  one  Jean 
Goyheneche,  for  which  he  gave  his  promissory  note. 
On  January.  IS,  1915,  the  note  being  long  past  due,  the 
payee  informed  the  defendant  that  he  would  have  to 
have  the  money  within  ten  hours.  The  defendant  told 
said  payee  that  "if  he  could  get  the  money  in  the  bank, 
he  was  going  to  pay  the  note."  On  the  morning  follow- 
ing this  conversation  the  defendant  went  with  the 
deceased,  Anton  Juantoreno,  to  the  bank  at  which  time 
the  deceased,  who  could  not  sign  his  name,  drew  a  check, 
signed  by  his  mark,  and  witnessed  by  one  of  the  tellers 
and  the  defendant,  for  $600.  The  money  was  paid,  not* 
to  the  defendant,  but  to  the  deceased.  They  left  the 
bank  together.  An  hour  or  two  later  defendant  paid  the 
note  held  by  Goyheneche  with  cash,  some  of  the  money 
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used  having  a  bank  wrapper  around  it  at  the  time  it  was 
paid,  though  there  was  nothing  to  indicate  that  it  came 
from  the  same  bank  as  that  at  which  the  check  men- 
tioned was  cashed. 

1.  Did  the  trial  court  err  in  refusing  to  render  judg- 
ment in  favor  of  plaintiff  under  this  state  of  facts  ?  We 
think  not.  It  is  a  rule  of  law  that  when  circumstantial 
evidence  is  relied  upon  to  prove  a  fact,  the  circum- 
stances must  be  proved,  and  not  themselves  be  pre- 
sumed. (Manning  v.  Insurance  Co.,  100  U.  S.  693-698, 
26  L.  Ed.  761;  16  Cyc.  1051.) 

2.  To  make  a  chain  of  circumstances  in  the  case  at 
bar  which  will  justify  a  finding  that  the  defendant  bor- 
roved  the  money  from  the  deceased,  it  must  be  shown 
that  he  actually  got  the  money.  If  it  were  proven  as  a 
fact  that  the  defendant  actually  got  the  money,  then, 
if  the  circumstances  justified  it,  we  might  presume  that 
it  was  obtained  as  a  loan.  But  we  cannot  infer  that 
the  defendant  got  $600  from  the  deceased  and  pyramid 
thereupon,  so  to  speak,  another  inference  to  the  effect 
that  the  money  so  obtained  was  in  the  nature  of  a  loan. 
In  other  words,  a  complete  chain  of  circumstances  must 
be  proven,  and  not  left  to  inference,  from  which  the 
ultimate  fact  may  be  presumed.  The  ultimate  fact  in 
this  case,  according  to  the  theory  of  the  plaintiff,  is  that 
the  money  was  obtained  as  a  loan.  It  not  having  been 
shown  as  a  fact  that  the  defendant  actually  got  the 
mmey  from  the  deceased,  we  cannot  presume  a  loan  as 
alleged. 

3.  But  if  it  had  been  shown  as  a  fact  that  the  defen- 
dant got  $600  from  the  deceased,  the  presumption  of 
law  would  be  that  it  was  received  in  payment  of  a  debt, 
and  before  a  judgment  could  be  rendered  in  favor  of  the 
plaintiff,  this  presumption  would  have  to  be  overcome  by 
facts  or  circumstances. 

The  rule  which  we  think  is  controlling  in  this  case  is 
laid  down  in  27  Cyc.  829,  as  follows : 
"Money  paid  by  one  person  to  another  is  presumed,  in 
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the  absence  of  any  explanation  as  to  the  cause  of  the 
payment,  to  be  paid  because  due,  and  not  by  way  of  a 
loan." 

The  case  of  Poucher  v.  Scott,  98  N.  Y.  422,  sustains 
this  rule.  Poucher,  as  administrator,  brought  suit  to 
recover  $2,000,  alleged  to  have  been  loaned  by  Robert 
Childs  to  Robert  Scott.  The  referee  found  that  the 
evidence  did  not  sustain  the  contention  that  the  money 
was  loaned,  and  dismissed  the  complaint.  The  appellate 
court,  in  passing  upon  the  question,  said : 

"The  referee  was  able  to  find  from  the  evidence  that 
the  two  checks  payable  to  bearer,  and  the  money  they 
represented,  were,  on  the  5th  of  June,  the  property  of 
Childs,  and  on  the  next  day  were  in  the  possession 
and  apparent  ownership  of  Scott.  There  was  no 
evidence  showing  the  manner  or  consideration  of  this 
change  of  ownership.  No  proof  warrants  a  finding  that 
they  passed  directly  from  Childs  to  Scott,  and  upon  some 
consideration  moving  between  them.  The  most  that  can 
be  said  is  that  such  transfer,  in  view  of  the  brief  inter- 
val between  the  ownership  of  one  and  the  possession  of 
the  other,  the  intimacy  of  the  parties,  and  the  ability 
of  the  one  combined  with  the  need  of  the  other,  was 
somewhat  more  probable  than  that  the  transfer  was 
made  through  other  business  channels,  while  nothing  in 
the  evidence  excludes  the  latter  possibility.  But  if  that 
difnculty  is  not  insuperable,  another  at  once  arises.  If 
the  transfer  was  direct,  it  proves  not  a  loan,  but  a  pay- 
ment, in  the  absence  of  other  and  modifying  facts.  We 
cannot  presume  a  fraud  or  a  felony,  and  if  the  transfer 
was  direct  we  must  deem  it  a  voluntary  delivery,  and 
in  payment  or  discharge  of  an  existing  liability,  rather 
than  as  a  loan.     {Koehler  v.  Adler,  78  N.  Y.  290.) " 

In  Headley  v.  Reed,  2  Cal.  322,  323,  the  court  said: 

"In  this  case  the  report  discloses  that  the  referee 
allowed  a  claim  against  the  defendant,  the  only  evidence 
of  which  was  a  check  drawn  in  his  favor  by  the  plain- 
tiffs. This  was  certainly  a  great  error,  because  the 
legal  presumption  is  that  the  check  was  drawn  in  pay- 
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ment  of  so  much  money,  due  to  the  defendant.  Consid- 
ering the  amount  in  controversy,  this  mistake  is  gross 
enough  to  set  aside  the  report  and  renders  it  unnecessary 
to  examine  the  other  matter  of  account." 

See,  also,  Pyle  v.  Starhird,  72  Wash.  886, 130  Pac.  477 ; 
Milkry.  MiUer,  169  Mo.  App.  432,  155  S.  W.  76;  Mor- 
row V.  Prankish,  4  Boyce,  534,  89  Atl.  740. 

Counsel  for  appellant  rely  upon  several  authorities  to 
support  their  contention,  but  none  of  them  is  in  conflict 
with  the  rule  we  have  stated,  but  rather  hold  that  under 
the  circumstances  of  the  particular  case  a  loan  was 
shown  to  have  been  made.  One  of  the  cases  cited  is 
Cox  V.  Cox,  72  N.  H.  561,  58  Atl.  504,  from  which  we 
quote: 

"The  question  presented  in  this  case  is  not  whether  a 
promise  can  or  cannot  be  implied,  as  a  matter  of  law, 
from  the  mere  fact  of  benefits  received  (Concord  Coal 
Co.  V.  Ferrin,  71  N.  H.  331,  51  Atl.  283,  93  Am.  St.  Rep. 
496),  nor  whether  the  law  will  or  will  not  presume  from 
the  delivery  of  the  money  that  the  transaction  was  a 
loan,  rather  than  a  gift  or  the  payment  of  a  debt 
iCobum  V.  Storer,  67  N.  H.  86,  87,  36  AU.  607),  but 
whether  there  was  any  evidence  from  which  the  jury 
could  reasonably  infer  that  it  was  a  loan." 

It  wiU  be  seen  that  this  case  is  in  harmony  with  the 
rule  we  have  laid  down.  We  think  there  can  be  no 
doubt  of  the  correctness  of  the  rule  of  law  which  we 
have  stated,  and  the  only  question  is :  Are  the  circum- 
stances in  this  case  sufficiently  strong  to  justify  the  court 
in  concluding  that  the  defendant  received  the  $600  from 
the  deceased  as  a  loan  ?  In  considering  this  phase  of  the 
case  we  should  keep  in  mind  the  rule  laid  down  in  1 
Moore  on  Facts,  sec.  599,  which  reads: 

"The  circumstances  must  be  proved,  and  not  them- 
selves presumed.  A  theory  cannot  be  said  to  be  estab- 
Ushed  by  circumstantial  evidence,  even  in  a  civil  action, 
unless  the  facts  relied  upon  are  of  such  a  nature,  and 
are  so  related  to  each  other,  that  it  is  the  only  conclu- 
sion that  can  fairly  or  reasonably  be  drawn  from  them. 
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It  is  not  sufficient  that  they  be  consistent,  merely,  with 
that  theory,  for  that  may  be  true,  and  yet  they  may  have 
no  tendency  to  prove  the  theory," 

This  rule  has  been  held  in  this  state  to  be  the  proper 
one  in  criminal  cases  (State  v.  Fronhofer,  38  Nev.  448, 
150  Pac.  846),  and  we  think  it  should  apply  in  civil 
cases  as  well,  {V.  S.  F.  &  G.  Co.  v.  Des  Moines  National 
Bank.  145  Fed.  273,  74  C.  C.  A.  553-557.) 

Conceding  for  the  sake  of  the  ar^ment  that  the 
proof  shows  that  the  money  withdrawn  from  the  bank 
by  the  deceased  was  paid  to  the  defendant,  what  cir- 
cumstance is  there  to  overcome  the  presumption  of 
law  that  the  payment  was  in  satisfaction  of  a  debt? 
Unless  the  prima  facie  case  in  favor  of  the  defendant, 
existing  because  of  such  presumption  of  law,  is  over- 
come, the  judgment  must  be  affhined.  The  only  evi- 
dence tending  to  overcome  it  is  the  statement  of  the 
defendant  that  if  he  could  get  the  money  from  the  bank, 
he  would  pay  the  Goyheneche  note,  and  the  fact  that 
he  paid  it  on  the  morning  that  deceased  drew  the  money 
from  the  bank.  A  man  might  make  such  a  statement 
and  yet  receive  the  money  from  one  who  is  owing  it  to 
him,  and  thus  satisfy  the  indebtedness.  We  cannot  say 
that  there  is  enough  in  this  circumstance  to  overcome 
the  presumption  of  law  that  the  payment  by  deceased 
to  the  defendant,  if  there  was  one,  was  in  satisfaction 
of  a  debt.  But  if  it  were  a  doubtful  question  whether 
or  not  the  deceased  borrowed  the  money  from  the  defen- 
dant, we  would  not  feel  justified  in  reversing  the  judg- 
ment, for  we  think  the  rule  laid  down  in  Crisman  v. 
Lanterman,  149  Cal.  647,  87  Pac.  89,  117  Am.  St.  Rep. 
167,  where  the  court  was  confronted  with  a  similar 
situation  to  the  one  before  us,  should  be  our  guide.  The 
court  in  that  case  said : 

"If  those  circumstances  would  support  an  inference 
either  way,  it  was  not  only  proper,  but  necessary,  that 
the  trial  court  should  make  a  finding  of  the  ultimate 
fact.    Such  finding  when  made  is  entitled  to  the  same 
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weight  as  any  other  ftnding  on  conflicting  evidence,  and 
will  not  be  overthrown  unless  the  facts  stipulated  can- 
not by  any  reasonable  inference,  support  the  conclusion 
reached  by  the  trial  court." 

For  the  reasons  given,  it  is  ordered  that  the  judgment 
appealed  from  be  affirmed. 


[No.  2281] 

ROMAIN    BLAKESLEE,  Respondent,  v.  LAURA  E. 
BLAKESLEE,  Appellant. 

[ieSPac.950} 

1.  Mabbiaqe — RioHT  0¥  State  to  Deal  with  Status. 

States  bave  tbe  rigbt  to  deal  wltb  tbe  marriage  status  of 
tbelr  own  citizeiiB. 

2.  Divorce — Jubisdictio.i  op  Dibtbict  Coubt — Actb  Committed  in 

111,!  soiB — Statute. 

Under  Rev.  Laws.  6S3S,  providing  that  divorce  may  t>e 
obtained  by  complaint  under  oath  to  the  district  court  of  tbe 
«>unty  In  which  the  cause  shall  have  accrued,  or  in  which 
defendant  shall  reside  or  be  found,  or  In  which  plaintiff  shall 
reside,  if  the  latter  be  either  the  county  In  which  the  parties 
last  cohabited,  or  In  wblcb  plaintiff  shall  Iiave  resided  six 
months  before  suit,  for  wilful  desertion  for  a  year,  or  for 
extreme  cruelty,  a  district  court  had  Jurisdiction  to  grant 
divorce  for  extreme  cruelty  and  desertion  to  a  husband  resi- 
dent In  tbe  county  for  a  year,  though  the  acts  complained  of 
all  occurred  In  another  state,  under  whose  statutes  there  was 
no  cause  of  action  for  divorce  on  those  grounds,  since  the  taw 
of  tbe  forum  controls :  It  being  the  legislative  Intent  that  tbe 
district  court  have  Jurisdiction  to  determine  tbe  marriage 
status  of  parties  wltose  residential  quallflcatloas  meet  the 
requirements  of  the  statute,  regardless  of  where  the  cause  of, 
action  may  have  arisen ;  marriage,  though  a  civil  contract, 
constituting  an  exception  to  the  rule  of  lea:  loci  contractus, 

3.  Divobce — RESiDincE  of  Pwintiff — Question  of  Fact. 

Id  a  hust>aad's  divorce  suit,  the  question  of  his  residence  was 
ODe  of  fact  to  be  determined  by  the  trial  court. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 

Action  for  divorce  by  Romun  Blakeslee  against  Laura 
E.  Blakealee.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Judgment  aitinned. 
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Sweeney  &  Morehouse,  for  Appellant: 

The  judgment  of  the  lower  court  is  not  sustained  by 
the  evidence  in  granting  a  decree  for  extreme  cruelty, 
because  the  parties  were  never  domiciled  in  Nevada, 
and  no  act  of  any  kind  ever  occurred  in  Nevada ;  hence 
there  was  no  extreme  cruelty  in  Nevada.  The  acts 
complained  of  all  occurred  in  Illinois,  and  under  the  laws 
of  that  state,  offered  and  admitted  in  evidence,  there 
was  no  cause  of  action  for  divorce  in  that  jurisdiction; 
and  there  being  no  cause  of  action  in  Illinois,  and  none 
in  Nevada,  the  decree  is  wrong.  This  is  not  a  case 
where,  if  there  were  no  law  in  Illinois  upon  the  subject, 
our  court  could  act  upon  the  status  of  the  parties  under 
the  law  of  the  forum.  It  is  a  case  where  the  cause  of 
action  is  provided  for  in  Illinois,  so  that  the  status  of 
the  parties  under  the  laws  of  that  state  becomes  the 
subject  of  investigation.  (Shreck  v.  Shreck,  5  Am.  Rep. 
251.)  Many  cases  hold  that  the  place  where  the  delict 
arose  is  immaterial,  but  they  are  all  cases  where  a 
complete  and  perfect  cause  of  action  arose  elsewhere. 
{Hubbell  V.  HubbeU,  62  Am.  Dec.  702;  Tolen  v.  Tolen, 
21  Am.  Dec  742;  Harding  v.  Alden,  23  Am.  Dec.  549; 
Harrison  v.  Harrison,  19  Ala.  499 ;  Thompson  v.  State, 
25  Ala.  12;  Standridge  v.  Standridge,  31  Ga.  223; 
Harteau  v.  Harteau,  25  Am.  Dec.  372.) 

To  dissolve  the  marriage  status  there  must  be  a 
lawful  ground  for  dissolution.  While  it  is  true  that  a 
transitory  action  follows  the  person  and  may  be  sued 
on  anywhere  the  person  is  found,  there  must  be  a  legal 
cause  of  action.  Divorce  differs  from  other  transitory 
actions  only  in  the  fact  that  the  plaintiff  may  sue  the 
defendant  by  publication  of  summons  as  against  a  non- 
resident. Status  means  the  legal  and  social  relation  of 
husband  and  wife.  While  courts  distinguish  a  divorce 
as  qtbosi  in  rem,  and  speak  of  marriage  as  the  relation 
of  the  parties,  as  a  jurisdictional  question  for  the  pur~ 
pose  of  process  the  status  alone  will  not  permit  a  decree 
of  divorce ;  there  must  be  a  ground  for  divorce. 
{Barney  v.  Tourtelotte,  138  Mass.  106.) 

The  evidence  is  insufficient  to  sustain  the  decree  upon 
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the  ground  of  desertion,  either  under  the  law  of  Nevada 
or  Illinois,  because  the  desertion,  if  any,  had  not  con- 
tinued two  years  in  Illinois  nor  one  year  in  Nevada 
before  the  commencement  of  the  action.  To  constitute 
desertion  in  Nevada  there  must  be  the  flxed  intent  to 
desert,  and  such  intent  is  one  of  the  important  elements 
of  desertion.  (Plymaie  v.  Plymate,  180  S.  W.  29; 
Nelson,  Div.  and  Sep.,  sec.  51.)  To  constitute  desertion 
there  must  be  a  matrimonial  domicile  to  leave  and 
abandon.  (Rev.  Laws,  5838.)  "A  wife's  mere  absence 
from  her  husband,  though  she  wrongfully  separated 
herself  from  him,  is  not  in  itself  proof  of  a  wilful 
intent  on  her  part  to  abandon  him,  sufficient  to  entitle 
him  to  a  divorce  unless  he  in  good  faith  invited  her  to 
return  or  made  known  his  willingness  to  receive  her." 
{Ojserkie  v.  Ojser/de,  G2  Atl.  113;  Bridge  v.  Bridge,  93 
Atl.  690;  Wood  v.  Wood,  53  Atl.  51 ;  Vosberg  v.  Vosberg, 
68  Pac.  697.)  If  there  was  desertion,  it  was  on  the  part 
of  the  plaintiff.  "A  husband  is  presumed  to  intend  to 
desert  where  he  goes  away  without  notifying  the  wife 
where  he  is  going,  and  makes  no  attempt  to  notify  her 
80  as  to  enable  her  to  follow  him."  (McLain  v.  Janin, 
2  South.  745.) 

^rank  D.  King,  for  Respondent : 

What  constitutes  desertion  is  generally  prescribed  by 
the  statutes  of  the  several  states.  The  statute  of  Nevada 
requires  that  desertion  must  be  for  one  year  in  order  to 
institute  ground  for  divorce.  It  does  not  state,  how- 
^^er,  that  the  year's  desertion  must  have  taken  place  in 
'^^vada.  "Desertion  is  the  fact  solely  of  his  separation 
from  her  for  the  requisite  length  of  time,  with  the  con- 
tinuing intention  on  his  part  during  such  time  not 
^  Perform  his  matrimonial  obligations."  {Beach  v. 
Wft,  27  Tex.  390;  Colbum  v.  Colburn,  70  Mich.  647.) 

%  the  Court,  McCaeran,  C.  J. : 

This  was  an  action  for  divorce.  The  complaint  was 
°*sed  on  two  causes  of  action — extreme  cruelty,  and 
•"^ertion. 
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The  desertion  constituting  the  basis  of  the  second 
cause  of  action  is  alleged  to  have  taken  place  in  the 
city  of  Chicago,  State  of  Illinois.  It  appears  from  the 
record  that  appellant  and  respondent  had  formerly  lived 
together  in  the  city  of  Chicago ;  that  on  or  about  May 
1,  1914,  respondent  left  that  city  and  came  west,  later 
taking  up  his  residence  in  the  city  of  Reno,  where  he 
had  resided  for  a  period  of  about  one  year  prior  to  the 
commencement  of  this  action. 

Appellant  here  bases  her  claim  for  reversal  of  the 
judgment  of  the  trial  court  in  which  a  divorce  was 
decreed  to  respondent  upon  three  contentions  expressed 
in  appellant's  brief  as  follows; 

"(1)  That  the  judgment  of  the  court  is  not  sustained 
by  the  evidence  in  granting  a  decree  for  extreme  cruelty, 
because  the  parties  were  never  domiciled  in  Nevada, 
and  no  act  of  any  kind  ever  occurred  in  Nevada,  so  that 
there  was  no  extreme  cruelty  in  Nevada,  and  the  acts 
complained  of  all  occurred  in  Illinois,  and  under  the  laws 
of  Illinois  offered  and  admitted  in  evidence  there  was 
no  cause  of  action  for  divorce  in  the  State  of  Illinois. 
There  being  no  cause  of  action  in  Illinois  and  none  in 
Nevada,  the  decree  is  wrong. 

"(2)  The  evidence  is  insufficient  to  sustain  the  degree 
upon  the  ground  of  desertion  either  under  the  law  of 
Nevada  or  Illinois,  because  the  desertion,  if  any,  had 
not  continued  two  years  in  Illinois  or  one  year  in  Nevada 
before  the  commencement  of  this  action. 

"(3)  That  the  evidence  fails  to  prove  the  second 
cause  of  action." 

The  argument  of  counsel  for  appellant  is  interesting, 
but  academic.  It  fails  to  take  cognizance  of  the  modem 
theory  which  the  law  has  crystallized  into  a  concrete 
form  to  give  more  stable,  and,  if  possible,  uniform, 
existence  to  the  marriage  relation. 

Christianity  struck  a  standard  for  monogamous 
marriages;  the  relationship  thus  established,  whether 
recognized  as  sacramental  or  as  contractual,  has  been 
the  subject  of  thought  by  theologians,  academicians, 
philosophers,  and  jurists. 
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Viewed  either  from  the  standpoint  of  the  ecclesiasti- 
cal domain,  where  it  is  primarily  recognized  as  sacra- 
mental in  nature,  or  from  that  of  the  civil  or  common 
law,  where  it  takes  the  form  of  contract  only,  this  rela- 
tionship is  regarded  as  the  nucleus  of  modem  civiliza- 
tion, being  that  around  which  groups  the  family,  the 
basis  of  human  existence.  Thus  courts  and  lawgivers 
have  dealt  with  the  question  with  a  view  to  uniformity 
of  rule  and  harmony  of  consideration. 

Under  our  forms  of  government  here  in  the  United 
States,  with  the  several  jurisdictions  legislating  on  the 
subject,  it  is  not  surprising  that  some  confusion  is 
manifest;  but  some  cardinal  points  have  been  so  well 
identified  that  the  mariner  on  the  sea  of  conflict  may 
find  the  true  course. 

Appellant's  contention  as  to  the  only  question  involved 
in  this  appeal  flnds  some  support  in  English  jurisdic- 
tions. This  is  especially  true  in  the  earlier  cases 
{Lolley's  Case,  1812-13;  McCarthy  v.  De  Caix,  2  Russell 
&  Mylne,  615),  but  it  is  interesting  to  note  in  a  later 
case,  heard  and  determined  by  the  House  of  Lords  on 
appeal  from  the  Court  of  Sessions  of  Scotland  (War- 
render  V.  Warrender,  9  Bligh's  New  Rep.  89) ,  the  whole 
question  is  gone  into  at  length,  and  there  Lord 
Brougham,  speaking  for  that  august  body,  held  to  the 
effect  that,  although  a  marriage  was  solemnized  in 
England  and  the  parties  domiciled  there,  and  after 
separation  the  husband  took  up  his  residence  in  Scot- 
land, and  the  wife  resided  in  France,  and  the  acts  con- 
stituting the  ground  of  complaint  were  committed  in 
the  latter  country  by  the  wife,  who  had  never  resided 
in  Scotland,  yet  the  Court  of  Sessions  of  Scotland  had 
jurisdiction  to  pronounce  sentence  of  divorce. 

In  another  case  decided  by  the  English  courts 
(Brodie  v.  Btodie,  2  Swabey  &  Tristram's  Rep.  259)  a 
^tchman  by  birth,  having  married  an  English  woman, 
Hved  in  Tasmania  and  in  Melbourne,  Australia.  After 
*«Paration  he  went  to  Scotland,  remained  there  for  a 
number  of  years,  and  later  took  up  his  residence  in 
England,  during  all  of  which  time  the  wife  remained  in 
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Sydney,  Australia,  where  she  was  STuilty  of  acts  of 
adultery.  The  husband  instituted  proceedings  for 
divorce  in  the  English  courts.  The  court,  after  deter- 
mining from  the  proof  offered  that  petitioner  was  a 
bona-fide  resident  in  England,  held  that  he  was  entitled 
to  a  decree  of  divorce  upon  grounds  of  adultery,  although 
the  acts  were  committed  by  the  wife  in  Australia,  and 
notwithstanding  the  fact  that  the  latter  had  never  been 
a  resident  of  England.  But  in  Shaw  v.  Gould,  L.  R.  3, 
H.  L.  55,  the  doctrine  is  again  announced  by  the  Eng- 
lish court  that  a  foreign  tribunal  has  no  authority  to 
pronounce  a  decree  of  divorce  where  the  marriage  was 
consummated  in  England  between  English  subjects, 
unless  the  parties  are  at  the  time  of  the  rendition  of  the 
decree  bona  fide  domiciled  in  the  country  where  that 
tribunal  had  jurisdiction;  and  in  the  case  of  Lesuer 
V.  Leaner,  L.  B.  1,  Prob.  Div.  139,  the  English  court 
denied  that  the  domicile  of  one  party  within  the  terri- 
tory was  sufficient  to  give  jurisdiction. 

The  courts  of  New  York  have  held  in  most  instances 
to  the  same  effect,  but  primarily  on  the  theory  that  an 
action  for  divorce  was  one  in  personam  rather  than  m 
rem. 

The  almost  universal  holding  by  the  courts  of  the 
United  States  is  that,  inasmuch  as  a  divorce  proceeding 
is  one  intended  to  affect  the  status  of  the  parties,  it  is 
therefore  essentially  an  action  in  rem,,  and  that  the 
status  is  the  res.  In  conformity  with  this  doctrine,  the 
state  courts  in  nearly  all  instances  have  held  that  a 
decree  of  divorce,  whether  granted  in  a  foreign  country 
or  in  a  sister  state  by  a  court  having  lawful  jurisdiction 
of  the  case,  is,  in  the  absence  of  fraud,  valid  and  binding 
everywhere,  provided  the  applicant  was  bona  fide  domi- 
ciled within  the  territorial  jurisdiction  of  the  court 
rendering  the  decree.  This,  too,  in  cases  where  the 
other  party  was  a  nonresident  and  notification  was  made 
only  by  constructive  service.  {Roth  v.  Roth,  104  III.  35, 
44  Am.  Rep.  81 ;  Tolen  v.  Tolen.  2  Blackf .  407,  21  Am. 
Dec.  742;  Pennoyerv.  Neff,  96  U.  S.  714,  24  L.  Ed.  565.) 
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The  reason  for  the  rule  and  doctrine  last  referred  to 
is  so  well  set  forth  by  the  langiiagie  of  Mr.  Brown  in  his 
Commentaries  on  the  Jurisdiction  of  Courts  (2d  ed.) 
p.  289,  that  we  quote  approvingly.  Speakinjf  of  the 
marriage  status,  he  says: 

"In  the  relation  in  which  it  arises,  it  is  purely  transi- 
tory, yet  follows  as  a  condition  attached  to  the  person ; 
as,  when  a  man  and  woman  are  married,  each  carries 
that  status,  so  that  a  court  having;  jurisdiction  over  one 
may  dissolve  it  as  to  both.  It  arises  more  commonly  in 
suits  for  divorce,  and  it  may  now  be  said  that,  where  one 
of  the  parties  becomes  a  resident  of  a  state,  or  is  domi- 
ciled therein,  he  or  she  may  apply  to  the  court  of  the 
state  having  jurisdiction  over  that  party  as  a  citizen 
thereof,  and  the  court  may  dissolve  that  relation  or 
status,  although  the  other  spouse  has  never  been  within 
the  jurisdiction  of  the  state,  and  owes  no  allegiance  to 
it  It  therefore  is  necessarily  held  to  be  a  thing,  within 
the  meaning  of  the  law,  that  is  attached  to  citizenship, 
or  a  domiciled  person  in  the  state,  and  the  jurisdiction 
grows  out  of  that  thing," 

The  author,  in  support  of  this  last-quoted  assertion, 
cites  the  case  of  Cheeley  v.  Clayton,  110  U.  S.  702,  4 
Sup.  Ct  328,  28  L.  Ed.  298,  wherein  Mr.  Justice  Gray, 
speaking  for  the  Supreme  Court  of  the  United  States, 
expressed  the  sanction  of  that  tribunal  to  the  doctrine 
that,  where  a  wife  is  living  apart  from  her  husband, 
his  domicile  being  her  domicile  in  law,  a  divorce  obtained 
by  him  in  the  state  of  his  domicile,  after  reasonable 
notice  to  her  either  by  personal  service  or  by  publication 
in  accordance  with  the  laws  of  the  state  of  his  domicile, 
is  valid,  although  she  never  in  fact  resided  in  that  state. 

In  the  case  of  Ckeever  v.  Wilson,  76  U.  S.  108,  19 
L.  Ed.  604,  the  Supreme  Court  of  the  United  States 
settled  the  question  here  under  consideration  by  declar- 
ing that  a  wife  may  acquire  a  domicile  different  from 
her  husband's  whenever  it  is  necessary  or  proper  that 
she  should  have  such  a  domicile,  and  in  such  she  may 
institute  proceedings  for  divorce,  though  it  be  neither 
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her  husband's  domicile  nor  the  domicile  of  the  parties 
at  the  time  of  the  marriage  nor  at  the  time  of  the 
offense.    There  the  court  said : 

"The  place  of  the  marriage,  of  the  offense,  and  the 
domicile  of  the  husband  are  of  no  consequence," 

What  is  regarded  as  a  leading  case  in  the  United 
States  on  the  question  here  raised  by  appellant  emanates 
from  the  Supreme  Court  of  Illinois  (Dunham  v.  Dun- 
h&m,  162  111.  589,  44  N.  E.  841,  35  L.  R.  A.  70),  where 
Mr.  Justice  Carter,  in  delivering  the  opinion  of  the 
court,  wrote  exhaustively  on  the  subject,  and,  after 
reviewing  the  question  here  presented  in  the  light  of 
the  consideration  given  thereto  by  nearly  all  of  the 
text-writers  and  by  courts  in  the  several  jurisdictions, 
held  in  conformity  with  the  rule  as  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Ckeever  v.Wilson,  supra. 

In  9  R.  C.  L.,  at  p.  397,  the  commentator  has  cited 
most  eminent  authority  in  support  of  what  we  find  to 
be  the  prevailing  rule,  and  which  is  there  stated  thus: 

"The  general  view,  however,  seems  to  be  that  the  fact 
that  the  cause  for  divorce  arises  in  another  state  where 
the  parties  were  at  the  time  domiciled  is  no  insuperable 
bar  to  the  jurisdiction  of  the  courts  of  another  state  to 
grant  a  divorce,  if  the  complaining  spouse  acquires  a 
bona  iide  domicile  or  residence  in  the  state  of  the  forum." 

Continuing,  it  said : 

"It  is  the  prevailing  view  that  either  spouse  may 
acquire  such  residence  or  domicile  within  the  state  as 
will  enable  him  or  her  to  resort  to  the  courts  for  divorce, 
even  though  the  defending  spouse  had  never  been  a 
resident  of  the  state." 

1.  It  is  a  recognized  principle  of  law  that  states  have 
the  right  to  deal  with  the  marriage  status  of  their  own 
citizens. 

Our  statute  (section  5838)  provides; 

"Divorce  from  the  bonds  of  matrimony  may  be 
obtained,  by  complaint  under  oath,  to  the  district  court 
of  the  county  in  which  the  cause  therefor  shall  have 
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accrued,  or  in  which  the  defendant  shall  reside  or  be 
found,  or  jn  which  the  plaintiff  shall  reside,  if  the  latter 
be  either  the  county  in  which  the  parties  last  cohabited, 
or  in  which  the  plaintiff  shall  have  resided  six  months 
before  the  suit  be  brought,  for  the  followiog  causes: 

"Third — ^Wilful  desertion,  at  any  time,  of  either  party 
by  the  other,  for  the  period  of  one  year.     •     •     • 
"Sbtth — Extreme  cruelty  in  either  party.     •     •     •  •' 

2.  Under  this  provision  it  was  competent  for  the  dis- 
trict court  to  entertain  the  complaint  of  respondent,  he 
havmg  alleged  his  residence  for  the  required  period  of 
time  and  having  prayed  for  the  decree  upon  two  of  the 
causes  known  to  our  statute,  namely,  desertion  and 
extreme  cruelty. 

It  will  be  noted  that  this  statute  makes  no  provision 
limiting  the  court  to  cases  where  the  cause  of  action 
arises  within  the  state.  Manifestly  it  was  the  legislative 
intent  that  the  district  court  in  this  state  should  have 
jurisdiction  to  determine  the  marriage  status  of  parties 
whose  residential  qualifications  met  the  requirements  as 
laid  out  in  the  statute,  regardless  of  where  the  cause  of 
action  may  have  arisen. 

3.  The  question  of  the  residence  of  the  plaintiff,  the 
respondent  here,  was  one  of  fact  to  be  determined  by 
the  trial  court.  {Fleming  v.  Fleming,  36  Nev,  135,  134 
Pac.  445;  Merritt  v.  Merritt,  160  Pac.  22;  Pressan  v. 
Presson,  38  Nev.  203,  147  Pac.  1081.) 

The  trial  court  from  the  facts  presented  determined 
that  the  respondent,  plaintiff  in  that  court,  was  a  bona 
fide  resident  within  its  jurisdiction.  This  being  true, 
it  had  the  right  to  determine  his  marital  status,  and  this, 
too,  even  though  the  grounds  upon  which  the  respondent 
soufrht  divorce  consisted  of  acts  committed  by  appellant 
when  each  was  living  in  a  foreign  jurisdiction. 

Under  the  authorities  cited,  it  is  the  law  of  the  forum 
that  controls ;  and  the  fact  that  extreme  cruelty,  as  it 
lias  been  interpreted  by  our  courts  and  as  known  to 
our  laws,  is  not  the  same  as  that  recognized  by  the  laws 
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of  Illinois,  the  place  of  abode  of  the  respondent,  does 
not  take  from  the  jurisdiction  of  our  district  court  to 
grant  a  decree  of  divorce  under  such  conditions.  Though 
marriage  is  a  civil  contract,  it  constitutes  an  exception 
to  the  rule  of  lex  loci  contractus,  and  by  reason  of  the 
fact  that  the  status  is  the  thing  to  be  determined,  the 
jurisdiction  in  which  the  party  complaining  has  estab- 
lished his  residence  pursuant  to  the  laws  thereof  has 
the  power  to  determine  that  status. 

"The  contract  of  marriage,"  said  the  Supreme  Court 
of  Texas,  "being  sui  generis,  may  be  regarded  as  an 
exception  to  the  universality  of  the  rule;  as  also  sucb 
contracts  as  are  against  the  interests  of  morality  and 
religion,  which  each  independent  municipal  authority 
must  judge  of  and  determine  according  to  its  convic- 
tions of  what  will  best  promote  its  own  social  happiness 
and  welfare."  (Shreck  v.  Shreck,  3  Tex.  578,  5  Am.  Rep. 
252.) 

To  the  same  effect  are  the  cases  of  Tolen  v.  Tolen, 
supra,  and  Hubbell  v.  Hubbell,  3  Wis.  662,  62  Am.  Dec 
702. 

On  the  question  of  residence  and  as  to  whether  the 
facts  supported  the  good  faith  of  the  respondent  in  his 
residence  within  the  jurisdiction,  there  is,  in  our  judg- 
ment, sufficient  in  the  record  to  support  the  conclusion 
of  the  trial  court  in  finding  affirmatively  in  this  respect 

The  judgment  of  the  trial  court  is  affirmed. 

It  is  so  ordered. 
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G.  F.  TALBOT,  Appellant,  v.  C.  E.  MACK, 
Respondent. 

ll(»Pac.251 
L  Appeal  and  Ebbob — Scope— " Judgment  Roii." 

Where  demurrer  to  complaint  for  libel  was  sustaiaed.  all  tlie 
luntters  pertaining  to  tbe  proceedlngB  In  the  trial  conrt  so  far 
as  alTectlng  the  plalntllTs  rights  are  embraced  In  the  "Judg- 
ment roll"  within  Rey.  Laws,  527S,  aubd.  2,  Btstlng  what  con- 
Btltntea  the  Judgment  roll,  so  that  under  Stats.  1915,  c.  142, 
Hec.  11,  permitting  an  appeal  on  the  Judgment  roll  alone.  It  was 
nuueceasary  to  fll«  assignmentR  of  error  as  required  by  section 
13  of  such  act. 

2.  JuDQUENT — Entkies  Nunc  Pbo  Tunc. 

Tbe  object  and  purpose  of  a  nunc  pro  tunc  order  Is  to  make 
tbe  record  apeak  tbe  truth  concerning  acts  already  done,  and 
not  to  supply  au  omitted  action. 

3.  Libel   and   Slandeb — Wobds    Libelous    Peb    Si — How    Dbteb- 

In  determining  whether  words  charged  are  libelous  per  le, 
they  are  to  be  taken  In  their  plain  and  natural  import  according 
to  the  Ideas  they  convey  to  those  to  tvhom  tbey  are  addressed, 
reference  being  had  not  only  to  tbe  words  themselves  bnt  also 
to  the  clrcHmetancea  under  which  they  were  used. 

4.  Libel  and  Slandeb — PARTicuLAg  Words — "Oveblqad." 

The  term  "overload."  used  in  a  letter  stating  that  an  insur- 
ance business  was  overloaded,  means  bearing  too  heavy  a  bur- 
den or  too  heavily  loaded,  but  implies  nothing  defamatory  on 
Its  face  In  the  sense  of  Imputing  dishonesty,  lack  of  fair  dealli^c. 
want  of  fldellt}-,  integrltj-,  or  buBlnesa  ability. 

5.  Libel  and  Slandeb — Pabticulab  Wobds — Ovebload. 

Statement  In  letter  to  stockholders  in  Insurance  company, 
that  tbe  company  is  overloaded  with  salaries  and  traveling 
expenses,   without  makiuE  reference  to  the  plaintilf.   Is  not 
libelous  per  ge. 
G.  Libel  AND  Si.axdeb — Wobds  "Libelous  Peb  Se." 

.\By  false  and  malicious  writing  published  of  another  is 
"libelous  per  le"  when  Its  tendency  is  to  render  the  party  con- 
temptible or  ridiculous  in  public  estimation  or  expose  him  to 
public  hatred  or  contempt. 

7.  Libel  and  Si.andeb — Innuendo — Function, 

LHUEuage  on  terms,  which  are  not  libelous  per  »e,  when 
Tiewed  In  the  light  of  their  general  acceptatiou  and  understand- 
ing ill  the  coimnunlty  or  vicinity  In  which  they  are  used,  canoot 
be  made  so  through  the  function  or  force  of  an  Innuendo. 

8.  Libel  AND  Slandeb — Innuendo — F'unction. 

Tbe  innuendo  will  not  Introduce  new  matter,  nor  will  it  be 
permitted  to  aid  to  the  extent  of  enlai^ing  the  meaning  of  tbe 
words  or  expressions  used. 
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9.  Libel  and  Slander— "Libelous  Feb  Se" — "Libelous  Peb  Qcch).'' 
Words  or  expressioua  are  "actionable  per  ae"  wben  tbeir 
Injurious  character  Is  a.  fact  of  common  notoriety  and  generally 
so  understood  where  the  utterance  Is  published,  and  words  or 
expressioDs  "libelous  per  quod"  are  such  as  require  that  tlieir 
Injurious  character  or  efTcct  be  established  b;  allegation  and 

10.  Libel  AND  Slandeb — Innuendo— Function. 

In  action  for  libel,  If  tbe  words  or  expreaaions  complained 
of  are  ambiguous  or  equivocal,  tbe  Innuendo  may  assign  tlw 
true  meaning  tbe  plaintiff  iKlieves  them  to  bear ;  but  !f  the 
words  alone,  or  the  words  limited  by  circumstances  duly  pleaded, 
are  not  defamatory,  the  Innuendo  cannot  make  them  so. 

11.  Libel  and  Slandeb — Words  "Libelous  Peb  Se." 

While  words  which  directly  tend  to  the  prejudice  of  any  one 
In  bis  office,  profession,  trade,  or  business  are  actionable  per 
ae,  all  words  disparaging  persons  In  such  matters  are  not,  with- 
out proof  of  damage,  actionable  in  themselves. 

12.  Libel  and  Slandeb — Actionable  Words — Characteb. 

In  action  for  libel  there  can  be  no  recovery  nnless  tbe 
actionable  words  or  assertions  referred  to  the  plalntllT  at  least 
with  reasonable  certainty. 

13.  Libel  and  Slandebt—Pliudinq — Special  Dauaoes. 

In  action  for  libel  by  words  not  actionable  per  ac.  spedal 
damages  must  be  alleged  and  proved. 

14.  Libel  and  Slandeb — Pleading — Special  Damages. 

In  action  for  damages  by  words  not  actionable  per  ae.  tbe 
allegation  that  "by  means  of  said  false,  libelouB  and  defama- 
tory publication  or  publications  the  plalntltf  herein  was  Injured 
In  his  reputation  and  good  name  and  standing  to  his  damage 
In  the  sum  of  ?50,000,"  Is  Insutficlent  as  an  allegation  of  special 
damages. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Mark  R,  AverUl,  Judge. 

Action  by  G.  F.  Talbot  against  C.  E.  Mack.  Judgment 
for  defendant,  and  pl^ntiff  appeals.    Altimied. 

G.  F.  Talbot,  Sardis  Summerfield,  MHier  &  Maeldntm, 
and  RfAert  Richards,  for  Appellant: 

The  letter  alleged  to  be  libelous  could  not  be  absolutely 
privileged,  as  claimed  in  the  demurrer,  because  absolute 
privilege  pertains  only  to  matters  legislative  or  judicial 
or  relating  to  the  army  or  navy.  (Newell,  Libel  and 
Slander,  3d  ed.  sec  508;  Odgers,  Libel  and  Slander,  5tb 
ed.  p.  230. )  The  complaint  alleges  that  the  statement 
was  false  and  made  by  the  defendant  for  the  purpose  of 
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injuring  the  reputation  of  the  plaintiff,  thereby  showing 
that  the  defendant  exceeded  his  priviletj^e  and  made  him- 
self liable.  (Newell,  Libel  and  Slander,  2d  ed.  475,  524, 
527,  529;  White  v.  NichoUs,  3  How.  266,  11  L.  Ed.  591; 
Hoover  v.  Jordan,  150  Pac.  333.) 

Malice  is  presumed  if  the  statement  is  false  and  made 
for  the  purpose  of  injuring,  and  it  is  not  indispensable  to 
use  the  word  "malicious"  in  the  declaration,  it  being  suf- 
ficient if  words  of  equivalent  power  or  import  are  used. 
(White  V.  NichoUs,  supra;  3  Sutherland,  Code  Pleading, 
sec  3948.) 

The  false  words  are  actionable  without  an  allegation 
of  special  damages.  Both  at  common  law  and  in  this 
country,  without  alleging  special  damages  or  words  which 
impute  crime,  the  action  will  lie  for  the  words  published 
which  are  injurious  to  one  in  his  trade  or  profession.  A 
woman  may  recover  for  slander  of  her  good  name  without 
alleging  special  damages;  and  such  slander  is  actionable 
per  te,  although  the  moral  delinquency  imputed  by  the 
slanderous  words  is  not  made  an  offense  by  statute. 
[Neuman  v.  Stein,  75  Mich.  402,  42  N.  W.  956, 13  Am.  St 
Rep.  447;  PrescoU  v.  Tmisey,  50  N.  Y.  Super.  Ct.  12; 
Indianapolis  Journal  N.  Co.  v.  Pugh,  6  Ind.  App.  510,  33 
N.  E.  991;  Ward  v.  Ward,  36  Ohio  St  107,  38  Am.  St. 
Rep.  107.) 

A  publication  tending  to  cover  a  woman  named  therein 
with  ridicule,  contempt  and  disgrace,  and  cause  her  to 
be  shunned  and  avoided  by  the  society  in  which  she  lives 
as  being  lewd  and  immoral,  is  a  libel  for  which  action 
will  lie.  ( Weir  v.  Weir,  6  Ala.  881 ;  McKinney  v.  Roberta, 
68  Cal.  192,  8  Pac.  857;  Williams  v.  McManus,  38  La. 
Ann.  161;  Rosmie  v.  Ryder,  8  N.  Y.  Supp.  5;  McGee  v. 
Wilson,  16  Ky.  187;  MiUer  v.  Parish,  25  Mass.  384; 
Nelson  v.  WaUaee,  48  Mo.  App.  193;  Gibson  v.  Gibson, 
43  Wis.  23.) 

A  publication  concerning  a  clergyman  of  the  words 
"then  there  was  that  fieecher  business  of  his  which  beat 
Mm  out  of  a  station  at  Grass  Lake,"  if  it  does  not  charge 
adultery,  implies  a  loss  of  position  or  a  charge  of  immoral 
conduct  affecting  his  character.    {Bailey  v.  Kalamazoo 
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Pub.  Co.,  40  Mich.  251;  Page  v.  Merwin.  54  Conn.  426; 
M<yrria  v.  BarkUy,  11  Ky.  64;  PeojAe  v.  District  P.  &  T. 
Co.,  54  Mich.  457,  20  N.  W.  528.) 

Words  written  of  a  man  in  relation  to  his  business  or 
occupation  which  have  a  tendency  to  hurt  or  are  calcu* 
lated  to  prejudice  him  therein  are  actionable,  although 
they  charge  no  fraud  or  dishonesty  and  were  without 
actual  malice,  and  when  proved,  unless  defendant  show  a 
lawful  excuse,  plaintiff  is  entitled  to  recover.  (Moore  v. 
Francis,  121  N.  Y.  199;  Krugg  v.  Pitaaa,  162  N.  Y.  154,  159; 
Biyrmnann  v.  Star  Co.,  174  N.  Y.  212.  219;  Cruikshaiik  v. 
Gordcm,  118  N.  Y.  178, 183;  Holmes  v.  Jones,  121 N.  Y.  461, 
24  N.  E.  701;  Saieyer  v.  Bennett,  20  N.  Y.  Supp.  835.)  A 
communication  imputinfi:  diB^raceful  complicity  in  the 
conduct  of  an  insurance  swindle,  and  charging  one  with 
culpable,  if  not  criminal,  misbehaving  in  the  management 
of  its  business,  is  libelous  per  ae.  (Hart/man  v.  Morning 
Journal,  19  N.  Y.  Supp.  398.)  When  reputation,  trade,  or 
profession  of  a  man  is  really  affected,  every  appeal  to  the 
tribunals  of  our  country  ought  to  be  liberally  sustained. 
{Rv£  V.  Mitchell,  2  Dall.  68, 1 L.  Ed.  238;  Prancis  v.  Flvnn, 
118  U.  S.  385.) 

Malice  is  essential  to  the  support  of  an  action  for 
slanderous  words,  but  malice  is  presumed  until  the  con- 
trary is  proved,  except  in  those  cases  where  the  occasion 
prima  fade  excuses  the  publication.  (Newell,  Libel  and 
Slander,  38.)  Communications  which  upon  proper  occa- 
sion are  qualifiedly  privileged  are  not  privile^d  when 
made  by  persons  actuated  by  malice.  (Smith  v.  Smith, 
73  Mich.  445,  3  L.  R.  A.  52, 15  Am.  St  Rep.  594;  King  v. 
Patterson,  49  N.  J.  L.  417,  9  Atl.  705. ) 

Words  are  actionable  without  allegation  of  special 
damage.  (Smith  v.  Smith,  73  Mich.  445,  41  N.  W.  499; 
Peterson  v.  Western  U.  T.  Co.,  65  Minn.  18,  67  N.  W.  646. 
33  L.  R.  A.  302;  Cooper  v.  Greeley,  1  Denio,  347;  WaAaon  v. 
Traak,  6  Ohio.  531;  State  v.  Masm,  26  Or.  273,  38  Pat  130; 
McCorkle  v.  Binns,  5  Bin.  340,  6  Am.  Dec  420;  Adams  v. 
Lawson,  7  Grat,  250,  94  Am.  Dec,  465;  Bradley  y.  CraTiter, 
59  Wis.  309;  Solverman  v.  Peterson,  64  Wis.  198;  AUen  v. 
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News  Pub.  Co.,  81  Wis.  120,  50  N.  W.  1093;  RHey  v.  Lee, 
88  Ky.  608;  Rice  v.  Simnums,  2  Har.  417.) 

Imputations  injurious  to  profession  or  business  are 
actionable.  (Kelly  v.  Hv^ington,  3  Cranch,  C.  C.  81; 
Broughton  v.  McCraw,  39  Fed.  672;  Ohio  &  M.  Ry.  Co.  v. 
Press  Pufi.  Co.,  48  Fed.  206;  Jones  v.  Greeley,  25  Fla.  629, 
6  South,  448;  Morasse  v.  Brochu,  15  Mass.  567;  Henkel  v. 
Sehavb,  94  Mich.  B42;  Williams  v.  Davenport,  42  Minn. 
363;  St.  James  M.  A.  v.  Gaiser,  135  Mo.  517;  Burtch  v. 
Nickerson,  17  Johns.  217;  Carpenter  v.  Dennis,  5  N.  Y. 
Super.  Ct  305;  Price  v.  Conway,  134  Pa.  340;  Lapham  v. 
WoWe,  54  Fed.  108. ) 

Libel  on  trade  or  profession  is  distinguishable  from 
cases  requiring:  allegation  of  special  damage.  {Shafer  v. 
Ahalt,4&  Md.  171;  HaUock  v.  MiUer,  2  Barb.  630;  Hoar 
V.  Ward,  47  Vt.  657;  Piatto  v.  Gielfuss,  47  Wis.  491;  Bern 
V.  Wiedenkoeft,  83  Wis.  397. )  An  action  will  He  for  dam- 
ages resulting  from  words  spoken  with  intent  to  injure 
plaintiff  in  his  profession,  although  the  words  were  not 
defamatory,  though  the  injury  was  the  natural  and 
proper  result  Of  the  speaking  of  the  words.  (Morasae  v. 
Brochu,  Bupra;  Nicholson  v.  Rtist,  52  S.  W.  933;  Johnson 
V.  Ftme,  80  Minn.  315;  Kenneberg  v.  N^,  74  Conn.  62.) 

While  innuendo  may  not  alter  the  sense  of  the  words 
complained  of,  it  may  point  out  the  real  meaning  of  the 
language  and  give  the  sense  of  the  words  used  as  intended 
by  the  person  who  used  them,  and  as  understood  by  those 
to  whom  they  were  published,  especially  when  an  accusa- 
tion has  not  been  made  bluntly  and  the  person  against 
whom  directed  has  not  been  named.  This  is  the  very 
office  and  function  of  the  innuendo  in  pleading.  (17  R. 
a  L.  395.  396.) 

Mack  &  Green,  Geo.  S.  Green,  and  A.  F.  Lasher,  for 
Respondent : 

The  words  complained  of  are  not  libelous  in  any 
sense.  "In  every  action  for  defamation  two  things  are 
necessary:  (1)  defamation  apparent  from  the  words 
themselves,  for  no  innuendo  can  alter  the  sense;  (2) 
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certainty  a8  to  the  person  who  is  defamed,  for  no  innu- 
endo can  render  certain  that  which  is  uncertain." 
(Newell,  Defamation,  Slander  and  Libel,  p.  248; 
Ckiatovich  v.  Hanehett,  88  Fed.  873.) 

Where  words  are  not  libelous  per  se,  the  complaint 
must  set  up  special  damage  or  no  cause  of  action  is 
stated.  (Am.  &  Eng.  Ency.  Law,  2d  ed.  vol.  18,  p.  1085; 
Nichols  V.  Daily  Reporter  Co.,  30  Utah,  74 ;  Furlong  v. 
German-American  Press  Assn.,  189  S.  W.  385;  Fry  v. 
McCord,  95  Tenn.  678;  Dun  v.  Maier,  83  Fed.  169; 
Manire  v,  Hubbard,  22  Ky.  1753 ;  Langdon  v.  Shearer, 
60  N.  Y.  Supp.  193 ;  Barnes  v.  Trundy,  31  Me.  321 ; 
Rammell  v.  Otis,  60  Mo.  365 ;  Newbold  v.  Bradstreet,  57 
Md.  38;  Studdard  v.  Trucks,  31  Ark.  726.) 

"An  innuendo  cannot  introduce  new  matter,  or  enlar^ 
the  natural  meaning  of  words,  or  put  upon  them  a  con- 
struction they  will  not  bear."  (Price  v.  Conway,  19  AtL 
687 ;  Smith  v.  Agee,  178  Ala.  627 ;  Grand  v.  Dreyfus, 
122  Cal.  58;  MeUen  v.  Times-Mirror  Co.,  167  Cal.  587.) 
When  the  words  complained  of  are  libelous  per  ae,  do 
innuendo  is  necessary.  (Gustin  v.  Evening  Press  Co., 
172  Mich.  311;  25  Cyc.  451.)  In  determining  whether 
language  is  libelous  per  se,  "it  must  be  construed  in 
its  relation  to  the  entire  article  in  which  it  appears." 
(Cooper  V.  Romney,  49  Mont.  119.)  When  the  words 
are  not  ambiguous  the  question  of  libel  or  no  libel  is  one 
of  law  for  the  court.  (Mellen  v.  Times-Mirror  Co., 
supra.) 

In  order  to  be  actionable  per  se  by  reason  of  their 
tendency  to  injure  Che  plaintiff  in  his  office  or  employ- 
ment, the  words  complained  of  must  touch  him  injuri- 
ously in  his  office  or  employment.  (26  Cyc.  327,  328; 
Stannard  v.  Wilson  &  Gibbs,  118  Md.  161,  84  Atl.  335.) 

The  complaint  contains  no  allegation  of  special  dam- 
age. "Special  damages  are  those  that  are  the  natural, 
but  not  the  necessary,  result  of  the  act  complained  of, 
and  consequently  are  not  implied  by  the  law,  and  must 
be  particularly  stated  and  proven."  (Words  and 
Phrases,  vol.  7,  p.  6572;  Am.  &  Eng.  Ency.  Law,  2d  ed. 
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vol.  18,  p.  1088 ;  Pollard  v.  Lyon,  91  U.  S.  225 ;  Rode  v. 
PrcBs  Pub.  Co..  75  N.  Y.  Supp.  298;  Fry  v.  McCord,  95 
Tenn.  678.) 

Where  tiie  communication  complained  of  is  not  libelous 
per  se,  malice  can  only  be  inferred  from  unnecessary  or 
impertinent  language  which  attacks  the  honesty,  integ- 
ri^,  virtue,  or  reputation  of  plaintiff,  and  this  is  espe- 
cially true  where  the  alleged  libelous  communication 
appears  from  its  face  to  be  privileged.  (Holmes  v. 
Clisby,  121  Ga.  241;  Cooley  v.  Galyon,  109  Tenn.  1; 
Holmes  v.  RoyaZ  Fratemai  Union,  26  L.  R.  A.  n.  s.  1081 ; 
Chambers  v.  Leiser,  43  Wash.  286.) 

Assignment  of  errors  not  having  been  filed  within 
the  time  limited  by  the  statute,  the  appeal  should  be 
dismissed.  (Stats.  1915>  sec.  13,  p.  166;  Coffin  v.  Coffin, 
40  Nev.  345.) 

The  purpose  of  a  nunc  pro  tunc  entry  is  to  correct  the 
record  of  something  already  done;  it  cannot  supply 
omitted  action.  (Words  and  Phases,  vol.  5,  p.  4869; 
Kirby  v.  Bowland,  69  Ind.  290 ;  Bramlett  v.  Pickett,  12 
Am.  Dec.  350 ;  Hickman  v.  City.  141  U.  S.  415 ;  Wright  v. 
Nicholson,  134  U.  S.  136;  Hyde  v.  Curling,  10  Mo.  359.) 
The  time  limit  fixed  by  statute  for  filing  assignments  of 
error  or  bills  of  exception  cannot  be  evaded  by  nunc  pro 
tvnc  entries.  (Wyliie  v.  Heffeman,  58  Mo.  App.  675; 
Nixon  V.  Phelps,  29  Vt.  198 ;  State  v.  White,  16  Ind. 
App.  260 ;  Dorman  v.  Coon,  24  S.  W.  731.) 

By  the  Court,  McCabran,  C.  J. : 

This  was  an  action  in -tort  instituted  by  appellant,  as 
plaintiff,  airainst  respondent  for  damages  claimed  to 
have  been  sustained  by  appellant  by  reason  of  libel. 
The  demurrer  to  appellant's  complaint  being  sustained, 
and  appellant  having  declined  to  amend,  judgment  was 
entered  against  him  in  favor  of  respondent.  From  the 
judgment  thus  entered  and  from  the  order  of  the  trial 
court  in  sustaining  the  demurrer,  appeal  is  taken  to 
tiiiB  court. 
We  are  first  concerned  with  the  matter  of  a  motion  to 
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dismiss  the  appeal  upon  the  ground  that  no  assismment 
of  errors  was  served  or  filed  in  this  court  within  the 
time  prescribed  by  law.  In  this  respect  respondent 
relies  on  section  13  of  an  act  entitled  "An  act  supple- 
mental to  and  to  amend  an  act  entitled  'An  act  to  regru- 
late  proceedings  in  civil  cases  in  this  state  and  to  repeal 
all  acts  in  relation  thereto,'  approved  March  17,  1911." 
approved  March  16,  1915,  and  found  in  Statutes  of  1915 
at  page  164.    The  section  reads  as  follows : 

"Within  twenty  days  after  any  appeal  has  been  taken 
from  any  order  or  judgment,  the  party  or  parties  appeal- 
ing shall  serve  the  adverse  parties  and  file  with  the  clerk 
of  the  supreme  court  an  assignment  of  errors,  which 
assignment  shall  designate  generally  each  separate 
error,  specifying  the  page  and  lines  of  the  record 
wherein  the  same  may  be  found.  Any  error  not  assi^rned 
shall  not  be  considered  by  the  supreme  court.  If  the 
party  fails  to  file  such  assignment  within  the  time 
limited  no  error  shall  be  considered  by  the  supreme 
court.  The  assignment  of  errors  herein  provided  for 
shall  be  typewritten,  paged,  and  the  lines  numbered, 
and  the  appellant  shall  furnish  three  copies  thereof  for 
filing  in  the  supreme  court." 

The  record  as  it  is  before  us  discloses  a  total  failure 
on  the  part  of  appellant  to  serve  or  file  any  assignment 
of  errors,  and  appellant  seeks  by  separate  motion  in  this 
court  to  have  an  order  made  permitting  him  to  file  his 
assignment  of  errors  nunc  pro  tunc.  With  the  last- 
mentioned  motion  it  wOl,  in  our  judgment,  be  unneces- 
sary for  us  to  deal,  in  view  of  the  position  that  we  shall 
here  take  and  which  we  deem  proper  under  the  statute. 

Section  11  of  the  act  of  1915,  referred  to,  is  as  follows: 

"The  original  bills  of  exceptions  herein  provided  for, 
together  with  a  notice  of  appeal  and  the  undertaking 
on  appeal,  shall  be  annexed  to  a  copy  of  the  judgment 
roll,  certified  by  the  clerk  or  by  the  parties,  if  the  appeal 
be  from  the  judgment;  if  the  appeal  be  from  an  order, 
such  original  bUl  shall  be  annexed  to  such  order,  and 
the  same  shall  be  and  become  the  record  on  appeal  when 
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filed  in  the  supreme  court.  A  party  may  appeal  upon 
the  judgment  roll  alone,  in  which  case  only  such  errors 
can  be  considered  as  appear  upon  the  face  of  the  judg- 
ment roll." 

As  to  what  constitutes  the  judgment  roll,  our  civil 
practice  act,  section  6273,  Revised  Laws  (section  331, 
Civil  Practice  Act),  provides: 

"Immediately  after  entering  the  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers, 
which  constitute  the  judgment  roll:  (1)  In  case  the 
complaint  is  not  answered  by  any  defendant,  the  sum- 
mons, with  the  affidavit  or  proof  of  service;  the  com- 
plaint with  memorandum  indorsed  thereon  that  the 
default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment.  "  *  *  (2)  In  all  other 
cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury, 
or  finding  of  the  court  or  referee,  all  bills  of  exceptions 
taken  and  filed,  and  a  copy  of  any  order  made  on 
demurrer  or  relating  to  the  change  of  parties,  and  a  copy 
of  the  judgment.     *     •     ♦ " 

1.  It  was  not  necessary,  in  view  of  the  specific  pro- 
visions of  the  several  sections  of  our  statute  pertaining 
to  practice  on  appeals,  for  the  appellant  in  this  case  to 
file  or  serve  an  assignment  of  errors  as  contemplated  by 
section  13  of  the  practice  act  of  1915.  The  appeal  here 
taken  is  from  the  order  of  the  district  court  sustaining 
the  demurrer  to  appellant's  complaint  and  from  the 
judgment  entered  pursuant  to  appellant's  failure  to 
amend;  hence  under  subdivision  2  of  section  5273, 
Revised  Laws,  all  of  the  matters  pertaining  to  the  pro- 
ceedings in  the  trial  court,  so  far  as  those  proceedings 
afTect  the  standing  or  rights  of  appellant,  are  properly 
here  embraced  within  the  judgment  roll  as  certified  by 
the  clerk  of  the  district  court.  Respondents,  in  further- 
ance of  their  motion  to  dismiss  plaintiff's  appeal,  refer 
to  the  decision  of  this  court  in  the  case  of  CoSin  v. 
Co^n,  40  Nev.  346,  wherein  we  dismissed  the  appeal 
upon  a  motion  made  for  that  purpose  for  the  reason  that 
appellant  had  failed  to  comply  with  section  13  of  the 
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practice  act  of  1915,  inasmuch  as  he  had  failed  to  serve 
or  file  his  assig^iment  of  errors  within  time.  That  case 
is  not  controlling  in  the  matter  at  bar.  It  is  distin- 
guished from  the  case  under  consideration  inasmuch  as 
there  the  appeal  was  sought  to  be  taken  from  the  judg- 
ment entered  after  trial  on  the  merits  and  from  the 
order  overruling  appellant's  motion  for  a  new  trial. 
Here  the  appeal  is  from  an  order  sustaining  a  demurrer. 
In  the  Coffin  case  the  errors,  if  any,  were  not  contended 
for  as  pertaining  to  matters  properly  appearing  in  the 
judgment  roll.  In  the  matter  at  bar  the  very  error  con- 
tended for,  and  indeed  the  only  error  contended  for,  is 
the  order  of  the  trial  court  sustaining  the  demurrer  and 
pursuant  to  section  5273,  Revised  Laws,  is  proper^ 
embraced  within  and  is  on  the  face  of  the  judgment  roll. 
Not  only  that,  but  the  section  of  the  code  last  referred 
to  provides  that  "all  bills  of  exceptions  taken  and  filed" 
shall  be  a  part  of  the  judgment  roll ;  and  in  the  judgment 
roll  as  it  is  before  us  we  find  the  bill  of  exceptions  taken 
to  the  order  sustaining  the  demurrer  and  the  same  duly 
allowed  by  the  trial  judge  and  filed  on  the  date  of  the 
entry  of  judgment. 

If  the  matters  or  proceedings  which  appellant  sought 
to  have  reviewed  by  this  court  on  appeal  were  not 
properly  embraced  within  the  judgment  roll,  then  the 
motion  to  dismiss  should  prevail  under  the  doctrine  of 
the  Coffin  case,  supra.  The  case  at  bar  falls  directly 
within  the  provision  of  section  11  of  the  practice  act 
of  1915,  providing  for  the  consideration  of  errors 
which  appear  upon  the  face  of  the  judgment  roll 
when  appeal  is  from  the  judgment  alone.  Under 
this  provision  of  the  statute  it  is  manifest  that  the 
intendment  of  the  lawmakers  was  to  require  no  assign- 
ment of  errors  in  a  case  such  as  this,  where  the  order 
appealed  from  and  the  error  complained  of  were  all 
embraced  within  matters  properly  belonging  to  the 
judgment  roll  and  were  brought  to  this  court  in  that 
form.  Indeed,  if  it  were  otherwise,  it  would  at  most 
only  require  a  repetition,  by  way  of  assignment  of  error. 
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of  that  which  was  ah-eady  excepted  to  and  assigned  as 
envr  in  the  bill  of  exceptions  contained  in  the  judg- 
ment roll.  This  court  has  held  Peers  v.  Reed,  23  Nev. 
404, 48  Pac.  897)  that  on  an  appeal  taken  from  the  judg- 
ment alone,  where  there  is  no  statement  or  bill  of  excep- 
tions in  the  record,  there  will  be  a  consideration  only  of 
the  record  constituting  the  judgment  roll.  It  is  in  the ' 
record  constituting  the  judgment  roll  that  the  very 
error  relied  upon  by  appellant  ia  brought  to  this  court. 
Hence  we  conclude  that  no  assignment  of  errors  as  con- 
templated by  section  13  of  the  civil  practice  act  of  1915 
13  necessary  or  required  in  such  a  case. 

2.  Viewing  the  matter  as  we  do,  it  becomes  unneces- 
sary for  us  to  determine  the  question  as  to  the  right  of 
appellant  to  an  order  nunc  pro  tunc.  Suffice  it  to  say  in  , 
tiiis  respect,  however,  that  we  find  it  to  be  a  rule  sup- 
ported by  eminent  authority  that  the  object  and  purpose 
of  a  nunc  pro  tunc  order  is  to  make  a  record  speak  the 
truth  concerning  acts  already  done.  Without  determin- 
ing the  question  here,  we  deem  it  sufficient  to  intimate 
that  an  order  nunc  pro  tunc  cannot  be  made  use  of  or 
resorted  to  to  supply  omitted  action.  {Wight  v,  Nichol- 
son, 134  U.  S.  136,  10  Sup.  Ct.  487,  33  L.  ^d.  865 ;  Hyde 
V.  Curling,  10  Mo.  359 ;  Hickman  v.  City  of  Fort  Scott, 
141  U.  S.  415,  12  Sup.  Ct.  9,  35  L.  Ed.  775;  WyUie  v. 
Heffei-nan,  58  Mo.  App.  657;  State  \.  White,  16  Ind. 
App.  260,  44  N.  E.  589.) 

This  brings  us  to  a  consideration  of  the  principal 
question  here  involved,  namely,  the  action  of  the  trial 
court  in  sustaining  the  demurrer  to  appellant's  com- 
plaint. 

The  complaint,  by  way  of  colloquium  or  inducement, 
averred  the  standing  of  appellant  in  the  community, 
relating  l^e  fact  of  his  having  conducted  and  demeaned 
himself  with  honesty,  integrity,  and  fidelity,  enjoying 
the  confidence  and  esteem  of  the  people  of  the  State  of 
Nevada  to  a  remarkably  high  degree;  of  his  having 
held  positions  of  honor  and  trust  within  the  state;  a 
district  judge  of  one  of  the  judicial  districts  for  a  period 
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of  twelve  years,  a  justice  of  the  supreme  court  of  the 
state  for  an  equal  period,  during  all  of  which  time  he 
had  "never  been  accused  or  suspected  of  havinir  been 
guilty  of  any  dishonesty  or  of  any  lack  of  integrity  or 
fair  dealing,  which  would  injure  his  reputation  or  good 
standing."    The  complaint  relates : 

"That  during  all  of  the  time  between  the  20th  day  of 
March,  1911,  and  the  7th  day  of  March,  1916,  said  plain- 
tiff (appellant  here)  was  a  director  and  the  president 
and  one  of  the  members  of  the  executive  committee  of 
Nevada  Fire  Insurance  Company,  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Nevada,  doing  a  general  fire  insurance  business 
since  the  1st  day  of  March,  1914,  and  having  its  office  at 
,  Carson  City,  Nevada,  a  part  of  that  time,  but  now  at  the 
city  of  Reno,  State  of  Nevada;  that,  as  such  director, 
president,  and  member  of  said  executive  committee  of 
said  corporation,  said  plaintiff  was  during  all  that  time 
the  general,  financial,  and  business  manager  of  said  cor- 
poration and  of  the  investments,  business,  and  affairs 
thereof,  except  that  the  business  of  said  corporation 
relating  to  risks  or  fire  insurance  was  under  the  direc- 
tion of  Robert  Carlson,  an  insurance  expert;  and  that 
plaintiff,  with  the  other  directors  of  said  corporation  at 
the  times  of  the  meetings  of  the  board  of  directors 
thereof,  had  charge  and  control  of  and  handled  the  busi- 
ness and  financial  affairs  and  more  especially  the  expen- 
ditures of  said  corporation,  and,  during  the  intervals 
between  such  meetings  of  such  board  of  directors,  he 
with  the  other  members  of  said  executive  committee  at 
the  times  of  the  meetings  of  said  committee,  had  charge 
and  control  of  and  handled  such  affairs  and  expenditures 
thereof,  and,  during  the  intervals  between  the  meetings 
of  said  committee  and  board,  he  alone  had  charge  and 
control  of  and  handled  such  affairs  and  expenditures  of 
said  corporation,  except  that  the  business  of  said  cor- 
poration relating  to  risks  or  fire  insurance  was  so  under 
the  direction  of  said  insurance  expert,  and  investments 
of  the  funds  of  the  said  company  were  made  on  orders 
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drawn  by  the  plaintiff  and  signed  by  him  and  other 
members  of  the  executive  committee;  that  there  was 
no  meeting  of  the  said  board  of  directors  or  executive 
committee  by  said  corporation  from  the  time  said  cor- 
poration began  writing  insurance  on  the  1st  day  of 
March,  1914,  until  the  meeting  thereof  held  on  the  7th 
day  of  March,  1916,  except  annually ;  and  that,  during 
Uie  intervals  between  said  meetings  of  said  board  of 
directors  and  those  of  said  executive  committee,  during 
that  time,  said  plaintiff  had  full  and  complete  charge  and 
control  of  all  matters  of  expenditure  of  said  corporation 
for  the  salaries  of  the  employees  and  officers  thereof  and 
for  their  traveling  expenses,  except  such  as  were  pro- 
vided for  and  controlled  by  the  contracts  of  said  corpo- 
ration with  said  Robert  Carlson  and  plaintiff  providing 
for  their  salaries  and  services. 

"in.  That  on  or  about  the  2d  day  of  March,  1915,  at 
the  office  of  said  corporation  in  Carson  City,  Nevada, 
said  Nevada  Fire  Insurance  Company,  a  corporation, 
made  and  entered  into  a  contract  with  the  plaintiff  herein 
by  which  said  corporation  employed  the  said  plaintiff 
for  a  portion  of  his  time  only  for  the  period  of  one  year 
thereafter,  to  serve  said  corporation  as  its  president  and 
general  counsel  and,  as  such,  to  exercise  general  care 
over  its  affairs  and,  in  addition  to  performing  the  ordi- 
nary duties  of  its  president  and  such  other  duties  as 
might  be  directed  or  advised  by  its  board  of  directors 
and  executive  committee,  to  draw  mortgages,  examine 
abstracts,  and  assist  in  making  loans,  to  endeavor  to 
make  sales  of  the  treasury  stock  of  said  corporation,  to 
secure  the  writing  of  insurance,  and  to  increase  the 
business  and  advance  the  best  interests  of  the  corpora- 
tion generally,  for  all  of  which  said  plaintiff  was  to  be 
paid  a  salary  and  remuneration  by  said  corporation  of 
$300  per  month  and  5  per  cent  of  the  profits  made  by 
*aid  corporation  from  its  underwriting  business,  or 
investments,  or  otherwise  during  that  year,  he  to  devote 
at  least  one-half  of  his  time  to  the  duties  of  such 
^ployment  and  be  allowed  to  practice  law  during  said 
Vol.  n—n 
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period  of  one  year  on  his  own  account,  which  contract 
plaintiff  faithfully  performed. 

"IV.  That  said  contract  of  employment  was  so  made 
by  said  corporation  pursuant  to  a  resolution  duly  and 
regrularly  offered,  moved,  and  passed  by  the  board  of 
directors  of  said  corporation  in  and  at  the  regular  annual 
meeting  thereof  held  on  or  about  the  2d  day  of  March, 
1915,  and  that  at  the  time  said  resolution  was  so  passed 
the  plaintiff  herein  was  one  of  the  directors  of  said 
corporation  so  assembled  in  annual  meeting  and  was 
present  at  the  time  but  did  not  vote  on  said  resolution; 
and  that  he  then  had  been  such  director  and  the  presi- 
dent of  the  said  corporation  and  a  member  of  the 
executive  committee  thereof  and  in  charge  of  its  affairs 
generally  ever  since  it  was  so  organized. 

"V.  That  said  plaintiff  was  so  employed  by  said  cor- 
portion  and  so  elected  its  said  president  by  the  stock- 
holders thereof  because  of  his  good  reputation  and  of 
his  business  ability  and  position  as  hereinbefore  stated 
in  paragraph  numbered  I  hereof. 

"VI.  That  said  defendant,  C.  E.  Mack,  of  Reno, 
Nevada,  on  the  18th  day  of  January,  1916,  at  Reno, 
Nevada,  contriving  to  injure  the  plaintiff  herein,  and 
his  general  reputation  for  honesty,  integrity,  fidelity, 
business  ability,  and  fair  dealing,  and  thereby  expose 
him  to  public  hatred  and  contempt,  did  then  and  there 
publish  in  a  letter  written  and  deposited  by  him  in  the 
United  States  postofiice  or  mail  at  Reno,  Nevada,  postage 
prepaid,  and  addressed  to  one  Ed.  Carville  at  Elko, 
Nevada,  one  of  the  stockholders  of  said  corporation,  the 
following  words,  figures,  and  characters  of  and  con- 
cerning the  plaintiff  herein: 

"  *C.  E.  Mack  Geo.  S.  Green 

"  'Mack  &  Green,  Attorneys  at  Law. 

"  'Booms  221-222  Odd  Fellows'  Temple. 

"  'P.  O.  Box  317.    Phone  490. 

"  'Reno,  Nevada,  Jan.  18,  1916. 

'"Ed  Carville,  Elko,  Nevada — Dear  Sir:  I  went  to 
Carson  on  the  31st  day  of  December  last  and  examined 
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the  iaooka  and  affairs  of  the  Nevada  Fire  Insurance  Com- 
pany. I  find  the  company  has  been  doing:  a  good  business 
and  undoubtedly  will  make  a  small  net  profit  during  the 
fiscal  year.  I  find,  however,  that  the  company  is  over- 
loaded with  salary  and  traveling  expense  to  the  extent 
of  nearly  ten  thousand  dollars  per  year.  This  expense 
account  should  be  reduced  to  $5,000  per  year. 

"  'As  near  as  I  can  learn  the  board  of  trustees  have 
not  met  since  last  March. 

"  'I  urge  you  to  attend  the  next  stockholders'  meet- 
ing to  be  held  on  March  7th  next,  and  if  you  cannot 
attend  said  meeting,  then  if  you  will  sign  and  send  me 
the  inclosed  proxy,  I  will  attend  the  next  meeting  of  the 
stockholders  and  vote  every  share  sent  to  me,  together 
with  my  own,  in  favor  of  reducing  the  salary  and  travel- 
in?  expense  account  from  ten  thousand  dollars  to  five 
thousand  dollars  per  annum.  When  this  is  done  I  am 
satisfied  that  within  twelve  or  eighteen  months  the 
Nevada  Fire  Insurance  Company  can  pay  a  dividend  to 
its  stockholders. 

'"As  I  am  not  personally  acquainted  with  many  of 
the  stockholders,  for  that  reason  I  refer  you  to  the 
Farmers'  &  Merchants'  National  Bank  of  Reno,  the  Lyon 
County  Bank  of  Yerington,  and  the  Bank  of  Sparks, 
at  Sparks,  as  to  my  standing  in  the  community  in  which 
I  reside.  Sincerely  yours,  C.  E.  Mack, 

"  'Stockholder  of  the  Nevada  Fire  Insurance  Company' 
—and  that  said  plaintiff  is  informed  and  upon  such 
information  verily  believes,  and  therefore  alleges  upon 
such  information  and  belief,  that  on  or  about  the  18th 
day  of  January,  1916,  at  Reno,  Nevada,  said  defendant, 
contriving  to  injure  the  plaintiff  herein,  and  his  gen- 
eral reputation  for  honesty,  integrity,  fidelity,  business 
ability,  and  fair  dealing,  and  thereby  to  expose  him  to 
public  hatred  and  contempt,  did  then  and  there  publish 
in  about  260  other  letters  identical  with  that  herein- 
l»fore  quoted,  except  as  to  the  names  and  addresses 
of  the  persons  to  whom  they  were  sent,  the  exact  num- 
ber of  which  said  plaintiff  does  not  know  and  cannot 
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ascertain  and  allege  at  the  time  of  the  filing  hereof, 
written  and  deposited  by  him  in  the  United  States  post- 
office  or  mail  at  Reno,  Nevada,  postage  prepaid,  and 
addressed  and  directed  to  about  260  of  the  other  stock- 
holders of  said  corporation,  among  whom  were  the 
following." 

Then  follows  a  long  list  of  the  names  of  persona 
residing  in  this  and  adjoining  states,  alleged  to  be  stock* 
holders  of  the  Nevada  Fire  Insurance  Company  and  to 
whom  the  letter  is  alleged  to  have  been  written. 

Section  7  of  appellant's  complaint  is  as  follows : 

"That  the  following  words  contained  in  said  letters 
and  the  said  publication  or  publications  thereof  were 
false,  libelous,  and  defamatory,  'I  find,  however,  that 
the  company  is  overloaded  with  salary  and  traveling 
expense  to  the  extent  of  nearly  $10,000  per  year,'  and 
were  so  published  of  and  concerning  said  plaintiff,  and 
that  the  remaining  statements  in  said  letters  were  wil- 
fully and  maliciously  intended  by  said  defendant  to 
give  force,  color,  and  effect  to  the  false  and  defamatory 
publication  hereinbefore  in  this  paragraph  quoted." 

The  complaint  then  alleges  that  the  stockholders  who 
received  the  letter  containing  the  libelous  matter  com- 
plained of  understood  the  same,  and  that  the  defendant 
intended  that  they  should  so  understand  the  publication, 
for  the  purpose  of  injuring  the  plaintiff  and  his  repu- 
tation for  honesty,  integrity,  fidelity,  business  abihty, 
and  fair  dealing,  and  thereby  expose  him  to  public 
hatred  and  contempt.  The  demurrer  interposed  to  this 
complaint  was  lengthy  and  specific.  It  challenged  the 
complaint,  among  other  things,  on  the  grounds  of  failure 
to  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  trial  court  held  the  complaint  good  as  against  the 
demurrer  in  all  respects  save  and  except  as  to  the  neces- 
sity of  alleging  special  damages.  In  other  words,  the 
only  point  on  which  the  lower  court  sustained  the 
demurrer  was  that  the  words  used  in  the  letter  upon 
which  the  action  was  based  were  not  actionable  per  se, 
and  for  this  reason  alone  special  damages  must  be 
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alleged  and  proven.    Therefore  the  only  questions  with 
which  we  are  here  concerned  may  be  stated  as  follows : 

( 1 )  Are  the  words  complained  of  actionable  per  se  ? 

(2)  Is  it  necessary,  in  view  of  the  language  of  the 
letter  and  in  view  of  the  allegations  of  the  complaint, 
for  plaintiff  to  allege  and  prove  special  damages? 

In  approaching  the  principal  question  here,  it  may 
be  well  to  note  at  the  outset  that  the  letter  written  by 
respondent,  in  which  the  libelous  words  and  assertions 
are  alleged  to  exist,  nowhere  mentions  the  appellant. 
The  assertion  in  the  letter  to  which  libel  is  attributed  is 
all  contained  in  one  sentence : 

"I  find,  however,  that  the  company  is  overloaded  with 
salary  and  traveling  expenses  to  the  extent  of  nearly 
*10,000  per  year." 

The  whole  question  might  be  said  to  turn  on  the  word 
or  term  "overloaded." 

Section  8  of  the  complaint  performs  the  office  and 
function  known  in  pleadings  of  this  kind  as  the  "innu- 
endo."  There  it  is  alleged : 

"That  said  defendant  intended  and  meant  by  said 
above-quoted  words  so  constituting  said  false  and  libel- 
ous and  defamatory  publication  or  publications  that  the 
plaintiff  herein  took  advantage  of  his  offices  as  a  director 
and  the  president  of  said  corporation  and  of  his  position 
as  a  member  of  the  executive  committee  thereof  and  of 
the  confidence  and  trust  reposed  in  him  by  the  other 
directors  of  said  corporation  to  obtain  more  compensa- 
tion for  his  said  services  so  rendered  by  him  under  said 
contract  of  employment  than  they  were  worth;  and 
that  said  plaintiff  and  the  other  directors  of  said  cor- 
poration in  this  way  mismanaged  said  corporation  and 
its  affairs  and  was  guilty  of  malfeasance  in  his  said 
offices  of  director  and  president  of  said  corporation,  to 
the  loss,  damage,  and  detriment  of  said  corporation  and 
the  stockholders  thereof;  and  that  said  stockholders 
who  received  said  false,  libelous,  and  defamatory  publi- 
cation or  publications  so  understood  the  same,  and  the 
said  defendant  intended  that  they  should  so  understand 
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the  said  false,  libelous,  and  defamatory  publication  or 
publications. 

3.  In  determining  whether  words  charged  are  libelous 
per  se,  they  are  to  be  taken  in  their  plain  and  natural 
import  according  to  the  ideas  they  convey  to  those  to 
whom  they  are  addressed ;  reference  being  had  not  only 
to  the  words  themselves  but  also  to  the  circumstances 
under  which  they  were  used. 

4, 6.  The  term  "overload,"  used  in  the  expression,  in 
connection  with  the  other  matters  contained  in  the 
letter  conveys  a  definite  and  positive  meaning.  The 
expression  itself  in  its  ordinary  acceptation  means 
"loaded  with  too  heavy  a  burden"  (Standard  Diet.) ; 
"to  load  too  heavily"  (Webster).  The  expression  has 
been  used  as  meaning  overcharged,  as  with  reference 
to  an  electric  circuit.  We  fail,  however,  to  find  any 
authority  giving  the  term  a  meaning  which  might  be 
construed  in  this  instance  as  defamatory  on  its  face  in 
the  sense  of  imputing  dishonesty,  lack  of  fair  dealing, 
want  of  fidelity,  integrity,  or  business  ability.  The 
word  "overload"  must,  as  we  view  it,  be  construed  as 
something  of  a  comparative  in  which  the  burden  is  too 
great  for  the  carrying  capacity  or  power.  In  this 
instance  the  expression  used,  "I  find  the  company  is 
overloaded  with  salary  and  traveling  expenses  to  the 
extent  of  nearly  $10,000  per  year,"  rather  conveys  the 
sense  of  the  inability  of  the  concern  to  bear  so  great  a 
burden  of  traveling  expenses  and  salary  than  as  imput- 
ing misconduct  and  malfeasance  or  dishonesty  on  the 
part  of  those  in  charge  or  control  of  the  traveling 
expenses  and  salary.  The  most  that  can  be  claimed  for 
the  assertion  is  that  it  expressly  declares  that  the  bur- 
den of  traveling  expenses  and  salary  was  too  great  for 
the  business.  This  might  have  been  brought  about 
through  the  exercise  of  the  most  honest  motives  or 
intentions  on  the  part  of  those  in  control,  even  though 
the  same  might  have  been  brought  about  by  misguided 
judgment  or  oversanguine  estimate  of  the  company's 
ability  to  accomplish  results.    A  vessel  might  be  honestly 
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overloaded  beyond  its  carrying  capacity  with  the  best 
of  motives  on  the  part  of  the  master;  an  electric  circuit 
might  be  overloaded  through  the  honest  miscalculation 
of  the  engineer.  The  term  "overload"  refers  rather  to 
the  ability  of  the  appliance  or  conveyance  to  bear  the 
burden  than  to  the  agency  by  which  the  overload  waa 
directed  or  made.  Giving  to  the  words  and  terms  con- 
tained in  the  sentence  here  complained  of  their  ordinary 
meaning  and  acceptation,  the  whole  sentence  conveys 
one  idea,  namely,  the  business  of  the  company  was  not 
sufficiently  ample  to  carry  the  expenditure  of  $10,000  per 
year.  The  very  next  sentence  in  the  letter  emphasizes 
this  idea,  for  there  the  author  says:  "This  expense 
account  should  be  reduced  to  JSjOOO  per  year."  Nowhere 
in  the  sentence  claimed  as  libelous,  and  from  no  expres- 
sion or  term  therein  used,  is  the  sense  conveyed,  by  the 
ordinary  acceptation  of  the  terms,  that  either  the  direc- 
tors of  the  corporation  or  appellant  as  one  of  them  was 
guiHy  of  malfeasance  in  such  office ;  no  word  or  expres- 
sion contained  in  this  sentence,  when  taken  in  its  ordi- 
nary acceptation,  conveys  the  idea  that  the  appellant 
here  had  taken  advantage  of  his  office  as  a  director  or 
as  president  of  the  corporation  or  of  his  position  as  a 
member  of  the  executive  committee  or  of  the  confldence 
or  trust  reposed  in  him  by  the  other  directors  to  obtain 
more  compensation  for  his  services  than  they  were 
worth.  The  fact  that  the  author  of  the  letter  charged 
that  the  corporation  was  overloaded  wil^  traveling 
expenses  and  salary  in  no  wise  could  be  distorted  into 
a  meaning  which  would  even  impliedly  place  a  value  on 
or  detract  from  the  value  of  the  services  of  any  one. 

A  general  agent's  service  might  be  worth  a  million 
dollars  a  year  and  a  peanut  butcher  might  attempt  to 
employ  him  at  such  salary;  but,  if  the  income  failed  to 
meet  the  salary  or  was  not  commensurate  with  the  out- 
lay, it  would  appear  to  us  far-fetched  in  the  extreme  to 
say  that  libel  against  the  agent  might  be  charged  to  one 
who  asserted  that  the  peanut  butcher's  business  was 
overloaded  with  salary  and  traveling  expenses.    Neither 
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would  such  expression,  in  our  judgment,  detract  from 
the  qualifications,  business  ability,  honesty  or  integrity 
of  the  party  whose  services  as  an  agent  had  been 
retained. 

6.  It  is  true  that  any  false  and  malicious  writing  pub- 
lished of  another  is  libelous  v^r  se  when  its  tendency  is 
to  render  the  party  contemptible  or  ridiculous  in  public 
estimation  or  expose  him  to  public  hatred  or  contempt. 
(Cooley  on  Torts,  p.  401.)  Words  or  expressions  that 
tend  to  lower  a  man  in  the  estimation  of  his  acquain- 
tances or  detract  from  the  confidence  of  his  neighbors 
that  he  has  enjoyed  have  in  some  instances  been  held 
to  be  libelous  per  se;  but  the  accusation  that  a  business 
was  not  of  sufficient  extent  to  bear  a  burden  of  salary 
and  traveling  expenses  to  the  extent  of  a  definitely 
named  amount,  where  no  dishonest  motives  are  charged 
in  the  creating  of  such  salary  or  traveling  expenses, 
fails  to  meet  this  test. 

Words  or  expressions  actionable  per  se  can  only  attain 
that  dignity  from  their  natural  import  and  meaning 
according  to  the  ideas  they  are  calculated  to  convey  to 
those  to  whom  they  are  addressed,  and  in  this  respect 
reference  must  be  had,  not  only  to  the  words  or  expres- 
sions themselves,  but  also  to  the  circumstances  under 
which  they  were  used.  In  applying  this  test,  courts  in 
general  have  held  that  the  words  or  expressions  com- 
plained of  and  alleged  to  be  libelous  must  receive  a  fair 
and  reasonable  construction,  one  in  conformity  with  the 
ordinary  use  and  import  attached  to  them  in  the  com- 
munity in  which  they  were  published.  (Reid  v.  Provi- 
dence Journal  Co.,  20  R.  1. 120,  37  Atl.  637;  Harkness  v. 
Chicago  Daily  News,  102  111.  App.  163 ;  Wilcox  v.  Moon, 
63  Vt  481,  22  Atl.  80.) 

In  the  case  of  Herringer  v,  Ingberg,  91  Minn.  71,  97 
N.  W.  460,  the  court  had  before  it  the  question  of  the 
libelous  nature  of  the  following  expressions : 

"  ( 1 )  'I  hope  that  Herringer  can  for  his  own  sake  prove 
that  he  has  had  nothing  to  do  with  the  management  of 
said  ditch,  as  those  county  officials  that  have  proven 
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their  incapability  to  manage  the  county  affairs  should 
not  be  reelected  to  continue  similar  failures.' 

"(2)  'Why  should  the  poor  farmers  along  the  ditch  be 
compelled  to  pay  more  than  the  state  does  for  such 
work?  Are  they  more  able  than  the  whole  state?  It 
looks  as  though  the  county  officials  who  were  in  charge 
of  the  matter  had  that  opinion,  if  Mr.  C.  Tvedt,  backed 
by  J.  C.  Norby,  and  others,  had  not  come  in  on  the  day 
the  contracts  were  made  and  bid  the  price  down  to  six, 
seven  and  eight  cents  per  cubic  yard  the  whole  ditch 
would  probably  have  been  let  out  at  eleven  cents  per 
cubic  yard,  causing  ,an  additional  cost  of  several 
thousand  dollars.' " 

The  analysis  resorted  to  by  the  court  in  that  instance 
impresses  us  here.  There  the  court  dwelt  at  length  upon 
the  import  and  meaning  of  the  expressions  used,  and 
said: 

"The  question  is:  How  would  persons  of  ordinary 
intelligence  understand  the  language?  In  this  view  we 
we  of  opinion  that  the  article  complained  of  is  not 
libelous.  The  matters  particularly  complained  of  impute 
to  plaintiff  neither  dishonesty  nor  corruption,  nor  that 
he  had  connived  to  defraud  the  farmers  out  of  thousands 
of  dollars.  It  does  not  matter  that  the  complaint  so 
charges,  for  alleged  defamatory  words  cannot  be  made 
broader,  nor  their  natural  meaning  extended,  enlarged, 
or  restricted,  by  innuendo." 

In  dwelling  upon  the  general  proposition,  the  court 
said: 

"In  determining  whether  a  given  publication  is  libel- 
ous, the  language  thereof  must  be  t^en  in  its  ordinary 
signification,  and  construed  in  the  light  of  what  might 
reasonably  have  been  understood  therefrom  by  the 
persons  who  read  it." 

In  that  case  the  court  referred  to  its  former  decision 
in  Stewart  v.  Minnesota  Tribune  Co.,  40  Minn.  101,  41 
N.  W.  457,  12  Am.  St  Rep.  696,  holding  in  effect  that, 
in  order  to  constitute  an  assertion  as  libelous  per  se, 
the  nature  thereof  must  be  such  that  the  court  can 
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legally  presume  that  the  parly  has  been  injured  in  his 
reputation  or  business  or  in  his  social  relations  or  has 
been  subjected  to  public  scandal,  scorn,  or  ridicule  in 
consequence  of  the  publication,  and  to  the  case  of 
McDermott  v.  Union  Credit  Co..  76  Minn.  84,  78  N.  W, 
967,  79  N.  W.  673,  wherein  it  was  declared  that : 

"Any  discommendatory  langua^  used  of  and  concern- 
ing a  person  is  liable  to  do  him  injury,  although  such 
injury  is  often  inappreciable  in  law.  But  nothing  is 
better  settled  than  that  much  discommendatory  lan- 
guage, whether  written  or  spoken,  is  not  actionable  per 
ae,  because  not  calculated  to  do  the  person  of  whom  it  is 
published  any  injury  appreciable  or  cognizable  by  the 
law.  The  courts  have,  for  practical  reasons  and  con- 
siderations of  public  policy,  to  draw  the  line  somewhere, 
and  this  has  often  to  be  done  by  a  gradual  process  of 
exclusion  and  inclusion,  depending  upon  the  particular 
facts  of  each  case  as  it  arises." 

In  the  case  of  Urban  v.  Helmick  et  ai.,  15  Wash.  155, 
45  Pac.  747,  the  matter  complained  of  as  being  libelous 
was  in  the  following  language : 

"I  am  a  strong  believer  in  the  old  saying,  'Live  and  let 
live,'  but  in  some  localities  there  are  hogs,  called  busi- 
ness men,  that  want  it  all.  I  believe  in  buying  at  home 
and  building  up  our  own  trade  and  town  as  much  as 
possible,  as  the  more  business  we  do  the  more  money 
there  is  circulated  at  home.  We  have  a  hotel  here  that 
does  not  believe  in  that  kind  of  business  and  will  not 
trade  at  home,  but  sends  to  Seattle  for  supplies.  As  this 
hotel  gets  most  of  its  money  from  traveling  salesmen 
who  come  to  Sedro,  I  wish  to  say  to  them  that  I  will  not 
buy  any  goods  of  them  or  the  house  they  represent  if 
they  stop  at  the  Hotel  Sedro  from  now  on,"  etc. 

By  way  of  innuendo,  the  complaint  alleged: 

"Defendants  meant  to  be  understood,  and  were  under- 
stood by  all  of  the  friends,  acquaintances,  and  patrons 
of  these  plaintiffs  and  by  the  readers  of  said  nevrapaper 
and  by  the  public  generally,  to  charge  these  plaintiffs 
as  individuals  and  in  the  management  of  their  said  hotel 
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business  with  being  'hogs,'  thereby  meaning  that  these 
plaintiffs  as  individuals  and  in  the  management  of  said 
business  were  possessed  of  and  controlled  and  actuated 
by  the  low,  dirty,  groveling,  grasping,  gluttonous,  aelf- 
seeking,  and  selfish  instincts  and  characteristics  of  hogs 
or  swine,"  etc. 

There,  as  here,  a  demurrer  having  been  sustained, 
appellants  elected  to  stand  upon  their  complaint,  and, 
having  refused  to  amend,  judgment  was  given  dismiss- 
ing the  action.  The  court,  after  commenting  on  the 
absence  of  an  allegation  of  special  damages,  dwelt  at 
length  on  the  contention  that  the  language  was  libelous 
per  se.  Quoting  approvingly  from  1  Boone  on  Code 
Pleading,  sec.  163,  they  said : 

"The  plaintlflf  cannot,  by  innuendoes,  extend  the  mean- 
ing beyond  what  the  words  justify  in  connection  with 
the  extrinsic  facts.  And  when  the  innuendo  is  not 
justified  by  the  antecedent  facts  referred  td,  so  that 
without  it  the  words  are  not  actionable,  a  demurrer  to 
the  complaint  will  lie." 

The  court  after  analyzing  the  language  said : 

"To  accuse  one  of  being  deficient  in  some  quality 
which  the  law  does  not  require  him  as  a  good  citizen  to 
possess  it  not  libelous  per  se.  The  public  may  disapprove 
appellants'  conduct  in  thus  exercising  the  right  to  trade 
outside  the  town  where  they  reside,  but  the  publication 
does  not  expose  them  to  hatred  or  contempt  in  the  sense 
nor  to  the  degree  required  by  the  law  of  libel." 

In  the  case  of  Morgan  v.  Halberstadt,  60  Fed.  592,  9 
C.  C.  A.  147,  quoted  from  approvingly  in  the  case  of 
Urban  v.  Helmick,  supra,  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  approvingly  quoted  from  Rue  v. 
Mitchell,  2  Dall.  58,  1  L.  Ed.  288,  where,  dwelling  upon 
the  question  of  language  libelous  per  se,  it  is  said : 

"  'The  sense  in  which  words  are  received  by  the  world 
is  the  sense  which  courts  of  justice  ought  to  ascribe  to 
them,'  on  the  trial  of  actions  such  as  this." 

The  court  by  way  of  comment  referred  to  authorities 
holding: 
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"That  the  language  used  must  be  given  its  ordinary 
meaning;  that  the  test  is  whether,  in  the  mind  of  an 
intelligent  man,  the  language  naturally  imports  a  crimi- 
nal or  disgraceful  charge;  that  the  language  is  to  be 
understood  by  the  court  in  the  sense  in  which  the  world 
generally  would  understand  it,  giving  to  the  words  their 
ordinary  meaning;  that  the  language  is  to  be  under- 
stood in  the  ordinary  and  most  natural  sense;  and  that, 
when  the  writing  complained  of  is  plain  and  unambigu- 
ous, the  question  in  a  civil  action,  whether  it  is  a  libel 
or  not,  is  a  question  of  law." 

7.  It  is,  we  think,  a  correct  statement  of  the  law  that 
language  or  terms  which  are  not  libelous  per  ae — ^that  is, 
when  viewed  in  the  light  of  their  general  acceptation 
and  understanding  in  the  community  or  vicinity  in 
which  they  are  used — cannot  be  made  so  through  the 
function  or  force  of  an  innuendo. 

"It  is  the  office  of  an  innuendo  in  pleading,"  says  the 
court  in  Pandow  v.  Eicksted,  90  Wis.  298,  63  N.  W.  284, 
"to  point  out  the  meaning  of  the  alleged  slanderous 
words,  where  they  are  not  actionable  upon  their  face,  so 
as  to  show  in  connection  with  the  inducement,  and  in  the 
light  of  the  facts  and  circumstances  under  which  they 
were  spoken,  that  the  words  are  actionable." 

Mr.  Cooley,  in  his  work  on  Torts,  quotes  approvingly 
from  the  case  of  McLaughlin  v.  Fisher,  136  III.  Ill,  24 
N.  E.  60,  totheeflfect: 

"It  is  not  permissible  to  enlarge  and  extend  the  mean- 
ing of  the  words  spoken,  beyond  their  natural  import, 
by  the  innuendo,  except  so  far  as  such  enlarged  mean- 
ing is  warranted  by  prefatory  matter  set  forth  in  the 
inducement  or  colloquium.  An  innuendo  is  properly 
used  to  point  the  meaning  of  the  words  alleged  to  have 
been  spoken,  in  view  of  the  occasion  and  circumstances, 
whether  appearing  in  the  words  themselves,  or  extra- 
neous prefatory  matters  alleged  in  the  declaration. 
•  •  *  If  *  •  *  the  words  alleged  to  have  been 
spoken  are  not  slanderous  per  ae,  or  if  they  do  not  refer 
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to  the  plaintiff,  or  if  they  require  explanation  by  some 
extrinsic  matter  to  render  them  actionable,  such  extrin- 
sic facts  must  be  alleged  by  way  of  inducement,  and 
thus  render  the  charge  intelligible  and  certain." 
Commenting  on  this,  the  learned  author  says : 
"The  innuendo  cannot  change,  enlarge,  extend  or  add 
to  the  sense  or  effect  of  the  words  declared  on,  or  prop- 
erly impute  to  them  a  meaning,  which  the  publication, 
either  in  itself,  or  taken  in  connection  with  the  facts 
stated  in  the  inducement  and  colloquium,  does  not  war- 
rant or  fairly  imply.  If  the  words  are  incapable  of  a 
defamatory  meaning,  they  cannot  be  made  so  by  innu- 
endo.   (Cooley  on  Torts,  3d  ed.  p.  414.) 

8.  The  innuendo  will  not  introduce  new  matter,  nor 
will  it  be  permitted  to  aid  to  the  extent  of  enlarging  the 
meaning  of  the  words  or  expressions  used.  (Odgera  on 
Libel  and  Slander,  5th  ed.  p.  116.) 

"The  innuendo,"  says  the  author  last  cited,  "must  not 
put  upon  the  defendant's  words  a  construction  which 
they  will  not  bear.  It  cannot  alter  or  extend  the  sense 
of  the  words,  or  make  that  certain  which  is  in  fact 
uncertain." 

9.  Many  courts  have  attempted  to  formulate  a  rule 
by  which  may  be  distinguished  words  or  expressions 
actionable  per  se  from  those  which  are  actionable  per 
<piod.  Without  attempting  to  follow  this  example,  we 
think  it  may  be  safely  stated  that  words  or  expressions 
are  actionable  per  se  when  their  injurious  character  is 
a  fact  of  common  notoriety  and  generally  so  understood 
where  the  utterance  is  published.  Words  or  expressions 
libelous  per  quod  are  such  as  require  that  their  injurious 
character  or  effect  be  established  by  allegation  and 
proof.  (McDonald  v.  Lee,  246  Pa.  253,  92  Atl.  135, 
L.  R.  A.  1916b,  915.) 

A  case  quite  illuminative  of  the  question  here  to  be 
determined  is  that  of  Mudd  v.  Rodgers,  102  Ky.  280,  43 
S.  W,  255.  There,  as  here,  the  case  turned  upon  the 
question  of  the  language  used  being  actionable  per  se. 
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In  the  case  of  James  v.  Rutletch,  decided  by  the  Court 
of  the  King's  Bench  in  1599,  we  are  afforded  an  oppor- 
tunity of  oljserving  how  the  question  was  viewed  by 
jurists  of  the  earlier  school.    There  it  was  held: 

"That  in  every  action  on  the  case  for  slanderous 
words,  two  things  are  requisite:  (1)  That  the  person 
who  is  scandalized,  is  certain.  (2)  That  the  scandal  is 
apparent  by  the  words  themselves.  *  •  ♦  For  the 
office  of  an  innuendo  is  to  contain  and  design  the  same 
person  who  was  named  in  certain  before,  and  in  effect 
stands  in  lieu  of  a  pnedict,  but  an  innuendo  cannot  make 
a  person  certain  who  was  uncertain  before.  For  it 
would  be  inconvenient,  that  action  should  be  maintained 
by  imagination  of  an  intent  which  doth  not  appear  by 
the  words  upon  which  the  action  is  grounded,  but  is 
altogether  uncertain  and  subject  to  deceivable  conjec- 
ture. *  *  *  As  to  the  second,  as  an  innuendo  can- 
not make  the  person  certain  which  was  uncertain  before, 
so  an  innuendo  cannot  alter  the  matter  or  sense  of 
the  words  themselves."  (James  v.  Rutletck,  2  Coke's 
Rep.  305.) 

Another  English  case  which  we  find  and  which  we 
think  is  illuminative  of  the  earlier  and  fundamental  rule 
applicable  to  the  question  here  presented  is  that  of 
Mulligan  v.  Cole  et  al.,  44  L.  J.  Q.  B.  153.  There  the 
plaintiff  appears  to  have  been  an  art  master  and  had 
been  such  at  the  Walsall  Science  and  Art  Institute.  His 
engagement  had  ceased  with  that  institution,  and  he 
then  became  master  of  another  school  which  was  called 
the  Walsall  Government  School  of  Art.  The  foUowing 
advertisement  appeared  in  a  publication  called  the 
Walsall  Observer,  signed  by  the  defendants  as  chairman, 
treasurer,  and  secretary  of  the  institute,  respectively: 

"Walsall  Science  and  Art  Institute.  The  people  are 
informed  that  Mr.  Mulligan's  connection  with  the  insti- 
tute has  ceased,  and  that  he  is  not  authorized  to  receive 
a  subscription  on  its  behalf." 

By  way  of  innuendo  the  plaintiff  alleged  that  this 
meant  that  the  plaintiff  falsely  assumed  to  be  authorised 
to  receive  subscriptions  on  behalf  of  the  said  institute. 
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It  was  held  that  a  nonsuit  was  properly  entered  because 
the  advertisement  was  not  capable  of  any  defamatory 
meaning:. 

10.  As  a  general  proposition  of  law  applicable  to  plead- 
ings in  cases  of  this  character,  if  the  words  or  expres- 
sions complained  of  are  ambiguous  or  equivocal,  the 
innuendo  may  assign  the  true  meaning  the  plaintiff 
believes  them  to  bear;  but  if  the  words  alone,  or  the 
words  limited  by  circumstances  duly  pleaded,  are  not 
defamatory,  the  innuendo  cannot  make  them  so.  {Cooper 
V.  Seaverm,  81  Kan.  267, 105  Pac.  509, 153  Am.  St.  Rep. 
359,  25  L.  R.  A.  n.  s.  517;  Feast  v.  Alter,  90  S.  W.  564, 
28  Ky.  Uw  Rep.  794,  4  L.  R.  A.  n.  s.  560.) 

11.  Viewing  the  question  from  another  angle,  we 
think  a  rule  applicable  to  the  subject  may  well  be  stated 
thus:  Words  are  actionable  per  se  which  directly  tend 
to  the  prejudice  of  any  one  in  his  office,  profession, 
trade,  or  business.  But  even  under  this  general  asser- 
tion of  the  rule  it  does  not  follow  that  all  words  to  the 
disparagement  of  an  officer,  professional  man,  or  one 
engaged  in  a  trade  or  business,  will  for  that  reason, 
vittiout  proof  of  such  damage,  be  actionable  in  them- 
selves. 

Mr.  Newell,  in  his  work  on  Slander  and  Libel,  says : 
"When  language  is  used  concerning  a  person  or  his 
affairs  which  from  its  nature  necessarily  must,  or  pre- 
sumably will  as  its  natural  and  proximate  consequence, 
occasion  him  pecuniary  loss,  its  publication  prima  facie 
constitutes  a  cause  of  action  and  prima  facie  constitutes 
a  wrong  without  any  allegation  or  evidence  of  damage 
other  than  that  which  is  implied  or  presumed  from  the 
fact  of  publication ;  and  this  is  all  that  is  meant  by  the 
terms  'actionable  per  ae,'  etc.  Therefore,  the  real,  prac- 
tical test  by  whidi  to  determine  whether  special  dam- 
age must  be  alleged  and  proven  in  order  to  make  out  a 
cause  of  action  for  defamation,  is  whether  the  language 
is  such  as  necessarily  must  or  naturally  and  presumably 
will  occasion  pecuniary  damage  to  the  person  of  whom 
it  is  spoken."  (Newell  on  Slander,  2d  ed.  p.  181.) 

12.  To  this  assertion  of  the  law  we  deem  another  rule 
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applicable ;  i.  e.,  the  actionable  words  or  assertions  must 
refer  to  the  party  bringing  the  action,  at  least  with 
reasonable  certainty.  In  the  case  at  bar,  even  applying 
the  broadest  meaning  and  significance  to  the  term  used, 
and  taking  it  in  the  moat  favorable  light  presented  by 
the  innuendo  and  under  conditions  delineated  by  the 
colloquium,  it  would  require  a  distorted  application  and 
a  strained  construction  of  the  language  used  in  the  letter 
complained  of  to  bring  such  language  into  the  category 
of  expressions  actionable  per  8«  with  reference  to  the 
appellant. 

Much  reliance  is  placed  by  appellant  in  the  case  of 
Peterson  v.  Western  Union  Telegraph  Co.,  65  Minn.  18, 
67  N.  W.  646,  33  L.  R.  A.  302.  There  the  defendant,  the 
Western  Union  Telegraph  Company,  received  at  its  office 
in  New  Ulm  and  transmitted  a  message  over  its  tele- 
graph line,  addressed  to  the  plaintiff  in  that  case,  in 
which  message  appeared  the  words  : 

"Slippery  Sam,  your  name  is  pants. 

[Signed]  Many  Republicans." 

The  court  held  that  the  message  was  on  its  face 
fmrly  susceptible  of  a  libelous  meaning,  saying: 

"The  sting  is  in  the  word  'slippery.*  This  word,  when 
used  as  descriptive  of  a  person,  has  a  well-understood 
meaning.  It  means,  when  so  used,  that  the  person  to 
whom  it  is  applied  cannot  be  depended  on  or  trusted; 
that  he  is  dishonest  and  apt  to  play  one  false.  (Cent. 
Diet.)  If  such  is  the  meaning  of  the  word  as  used  in 
this  message — and  of  this  the  jury  were  the  judges — 
it  was  clearly  libelous,  because,  if  a  man  is  dishonest, 
and  apt  to  play  one  false,  he  merits  the  spom  and  con- 
tempt of  all  honorable  men.  To  falsely  publish  of  a  man 
that  he  is  slippery  tends  to  render  him  odious  and  con- 
temptible.   Such  a  publication  is  a  libel." 

There  is  a  wide  difference  between  that  case  and  the 
one  at  bar.  Had  the  letter  in  question  as  published  by 
respondent  declared  that  appellant  had  overloaded  the 
insurance  company  with  unauthorized  salary  and  trav- 
eling expenses,  then  there  might  be  some  ground  upon 
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wMch  to  base  this  analogy.  In  the  Peterson  case,  the 
term  "slippery"  was  applied  to  the  plaintiff  with  all  the 
force  and  effect  that  the  ordinary  acceptation  of  that 
term  conveyed — undependable,  dishonest,  false  dealing:, 
etc  In  the  case  at  bar,  the  term  "overload"  is  directly 
applied  to  the  company,  and  even  a  strained  construc- 
tion of  the  term,  if  such  construction  were  permissible, 
would  not  convey  the  idea  of  wilful  wrongdoing  on  the 
part  of  any  one.  The  whole  sense  conveyed  by  the 
expression,  taken  in  connection  with  the  full  context 
of  the  letter  complained  of,  when  put  in  homely  lan- 
guage, was  that  the  burden  of  expense  was  too  great 
for  the  present  capacity  of  the  corporation ;  the  expres- 
sion "is  overloaded"  was  impersonal.  The  language  was 
not  actionable  per  se. 

With,  a  view  to  supporting  his  contention  that  the 
language  complained  of  in  this  letter  was  libelous  per 
»e,  appellant  refers  us  to  many  other  cases  decided  in 
the  several  jurisdictions.  We  proceed  to  analyze  some 
of  these,  inasmuch  as  in  our  judgment  they  rather  sup- 
port our  conclusion  reached  in  this  matter. 

In  the  case  of  McKinney  v.  Roberts,  68  Cal.  192,  8 
Pac.  857,  the  actionable  words  charged  a  woman  with 
being  a  "paramour"  of  a  man  not  her  husband.  Here 
was  a  term  commonly  understood  to  impute  lack  of 
chastity.  The  published  article  referred  specifically  to 
a  given  person. 

In  the  case  of  Indianapolis  Journal  v.  Pugh,  6  Ind. 
App.  511,  33  N.  E.  991,  the  libelous  matter  charged  a 
woman  with  having  traveled  with  a  married  man  for 
five  months  as  his  wife  and  that  she  was  turned  out  of 
a  hotel,  and  that  their  relations  had  caused  sensation 
where  it  transpired.  Here  was  a  direct  charge  of  con- 
duct impugning  chastity. 

In  Newman  v.  Stein,  75  Mich.  402,  42  N.  W.  956,  13 
Am.  St.  Rep.  447,  the  action  was  for  slander.  The  action- 
able language  was  spoken  directly  to  the  plaintiff  in  the 
presence  of  others.  Vile,  opprobrious  epithets  were 
used,  imputing  want  of  chastity. 

Vol.  41—18 
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In  Dennis  v.  Johnson,  42  Minn.  301,  44  N.  W.  68,  the 
libelous  matter  was  by  way  of  graphic  demonstration  l^ 
which  a  party's  faithfulness  and  honesty  as  builder  and 
architect  was  impugned ;  but  the  party  was  specifically 
named  and  referred  to. 

In  Hetkerington  v.  Sterry,  28  Kan.  426,  42  Am.  Rep. 
169,  the  publication  specifically  named  a  party,  desig- 
nating his  former  official  capacity  as  city  attorney,  and 
detailed  advice  given  and  directly  charged  abandonment 
of  his  client. 

In  Steele  v.  Southwick,  9  Johns.  (N.  Y.)  214,  the  case 
arose  out  of  a  published  statement  specifically  designat- 
ing a  party  by  a  term  of  common  knowledge  and  repute, 
i.  e.,  "the  man  at  the  Sign  of  the  Bible,"  and  directly 
charging  "is  no  slouch  at  swearing  falsely." 

In  Raey  v.  Lee.  88  Ky.  603,  11  S.  W.  713,  21  Am.  St 
Rep.  358,  the  question  was  as  to  a  published  article  set- 
ting forth  in  unmistakable  language  the  direct  charge 
of  a  false  utterance  alleged  to  have  been  made  by  the 
plaintiff. 

In  Samdersm  v.  CaldweU,  45  N.  Y.  398,  6  Am.  Rep. 
105,  there  was  specific  reference  to  the  plaintiff,  calling 
him  by  name,  mentioning  acts  done  in  "his  sober 
moments,"  then  charging  the  collection  of  "blood  money" 
a  "big  thing,"  thus  imputing  extortionate  conduct  in 
his  profession. 

Many  other  cases  of  like  significance  might  be  referred 
to  as  signifying  what  courts  have  held  to  be  language 
libelous  per  se.  None  of  them  are  analogous  to  the  case 
at  bar.  In  each  of  the  cases  to  which  we  have  last 
referred,  language  is  used  designating  a  given  person 
with  reasonable  certainty  and  terms  or  assertions  are 
resorted  to  in  the  libelous  utterance  imputing  attributes 
which,  with  reference  to  the  person,  either  by  reason  of 
the  common  use  made  of  the  term  within  the  locality  or 
the  acceptation  of  the  term  or  assertion  generally,  would 
naturally  tend  to  degrade  him  in  the  estimation  of  his 
fellow  men,  or  hold  him  out  to  ridicule  or  scorn,  or  would 
tend  to  injure  him  in  his  business,  occupation,  or  pro- 
fession. 
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13.  It  is  contended  by  appellant  that,  even  though  the 
language  used  in  the  letter  complained  of  was  not  libel- 
ous per  se,  no  allegation  of  special  damages  was  neces- 
sary. It  is  sufficient  to  say  in  this  respect  that  all  of  the 
authorities  to  which  we  have  referred,  and  indeed  many 
others,  support  the  proposition  that  where  the  language 
complained  of  is  not  libelous  per  se,  special  damages 
must  be  alleged. 

In  Ruling  Case  Law,  it  is  asserted  thus : 

"The  general  rules  applicable  in  pleading  damages 
generally  apply  to  actions  for  libel  or  slander.  In  such 
cases  it  is  necessary  for  the  plaintiff  to  allege  in  his 
petition,  as  well  as  to  prove,  special  damages  before  he 
is  entitled  to  recover,  unless  the  defamatory  words  in 
action  are  actionable  per  se."    (17  R.  C.  L.  391.)  , 

We  find  this  text  amply  supported  by  eminent  author- 
ity. (Tracy  v.  Hacket,  19  Ind.  App.  133.  49  N.  E.  185, 
65  Am.  St.  Rep.  398 ;  Gustin  v.  Evening  Press  Co.,  172 
Mich.  311,  137  N.  W.  674,  Ann.  Cas.  1914D,  95.) 

14,  It  is  the  contention  of  appellant  that,  even  though 
it  be  held  that  an  allegation  of  special  damages  was 
necessary  to  make  the  pleading  good  as  against  demur- 
rer, his  allegation  in  this  respect  is  sufficient  to  comply 
with  such  a  rule.  The  allegation  of  damages,  as  we  view 
it,  is  contained  in  paragraph  9  of  the  complaint.  There 
it  is  averred: 

"That  by  means  of  said  false,  libelous  and  defamatory 
publication  or  publications  the  plaintiff  herein  was 
injured  in, his  reputation  and  good  name  and  standing 
to  his  damage  in  the  sum  of  $50,000." 

No  allegation  of  special  damages,  as  such  is  under- 
stood in  the  law  of  pleading,  is  here  set  forth. 

The  order  of  the  trial  court  in  sustaining  the  demurrer 
is  affirmed, 

It  is  so  ordered. 

On  Petition  fob  Rehearing 
Pa-  Curiam: 
Rehearing  denied. 
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GEORGE  OLIVER  ROBERSON,  Appellant,  r. 
LUCY  ROBERSON,  Respondent. 

[169Pac.333] 
1.  DlVOBCE— "Desebtion." 

When  the  husband  Rlvea  up  the  doiiiicile  nt  odp  place  and 
e^tflbllaheH  another,  aud  lu  i^ood  faltb  iir^es  the  wife  to  live  with 
htm  tliere.  her  refuBal  to  accept  the  Invitation,  If  withoot 
fiiRlclent  I'eason,  auiouiits  to  "desertion." 


2.  Divorce — Debebtion— 

In  suit  by  biiBhand.  who  was  first  giillty  of  desertion,  for 
divorce  on  the  Kfound  of  desertion  of  the  wife,  evident^  held 
inanrtldent  to  Hhow  that  husband's  inritation  to  the  wife  to  <-onie 
and  live  with. him  wnn  made  In  good  faith. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge, 

Action  for  divorce  by  George  Oliver  Roberson  against 
Lucy  Roberson.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

George  Springmeyer,  for  Appellant: 

The  desertion  proved  by  plaintiff's  oral  testimony  and 
by  letters  was  what  may  be  called  constructive  desertion. 
It  appears,  indirectly,  that  a  possible  reason  why  the  lower 
court  denied  the  decree  was  that  it  took  judicial  notice 
of  its  own  record,  to  the  effect  that  in  November,  1915,  a 
suit  by  plaintiff  against  the  defendant  for  annulment  of 
the  marriage  was  tried  and  relief  denied  plaintifE.  For 
this  we  can  find  no  legal  sanction.  Any  cause  of  action 
arising  subsequently  to  a  suit  of  any  kind  between  the 
parties  entitles  the  injured  party  to  a  divorce  in  the  same 
manner  as  if  there  had  been  no  previous  suit.  A  previous 
suit  for  maintenance  does  not  affect  the  right  of  divorce 
given  by  subsequent  acts  of  the  defendant  (McMnUin 
V.  McMuUin,  56  Pac.  553.) 

In  order  that  a  cause  of  action  may  have  accrued  to  the 
plaintiff,  he  must  have  made  in  good  faith  an  offer  to 
the  defendant  to  return  and  live  with  him  as  his  wife;  he 
must  have  had  the  bona-fide  intention  of  living  with  her, 
and  he  must  not  have  written  the  letters  simply  for  the 
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purpose  of  getting  a  cause  of  action  to  entitle  him  to  a 
divorce.  The  law  is  well  settled,  and  has  been  from  the 
earliest  day  of  the  common  law,  that  the  wife  must  go  to 
the  matrimonial  domicile,  unless  it  be  such  a  place  as  will 
affect  her  health  or  endanger  her  safety.  "The  husband 
has  the  right  to  decide  where  the  matrimonial  domicile 
shall  be,  and  if  he  changes  his  residence  and  the  wife 
declines  to  go  with  him,  she  thereby  deserts  him." 
(Bishop.  Divorce  and  Separation,  vol.  1,  sees,  788,  1714, 
1715.  1717;  Nelson.  Divorce  and  Separation,  sees.  68,  79; 
Spencer,  Domestic  Relations,  sec.  371;  Tiffany,  Persons 
and  Domestic  Relations,  2d  ed.  sees.  34, 103.)  "As  a  gen- 
eral rule,  the  husband  has  the  right  to  direct  the  affairs 
of  his  own  house,  and  to  determine  the  place  of  abode  of 
the  family;  and  it  is  in  general  the  duty  of  the  wife  to 
submit  to  such  determination,  unless  there  is  good  reason 
for  her  refusal  to  do  so,  •  •  *  The  refusal  of  the 
wife  to  accompany  him  in  a  change  of  domicile,  unless  a 
change  is  plainly  unreasonable,  constitutes  desertion  by 
her."  OR.  C.  L.  151.) 

The  refusal  of  the  wife  to  go  to  a  new  home  established 
by  the  husband  constitutes  desertion  on  the  part  of  the 
wife.  (Hunt  v.  Hunt,  29  N.  J.  Eq.  96;  Albee  v.  Albee,  81 
N.  W.  157;  Hair  v.  Hair.  10  Rich.  Eq.  163,  Beek  v.  Beck, 
163  Pa.  St  649;  Franklin  v.  Franklin,!!  N.  E.  48;  Baurens 
V.  Girmtx,  40  South.  224;  Greene  v.  Greene,  11  Pick.  410; 
Hackettstoum  Bank  v.  MitcheU,  4  Dutcher,  516;  Williama 
V.  Saunders,  5  Coldw.  60;  Dalhousie  v.  McDonaU,  7  CI.  & 
F.  817;  Dolphin  v.  RoH-ns,  7  H.  L.  Cas.  390;  Sanderson  v. 
RaisUm,  30  La.  Ann.  312;  Gahn  v.  Darby,  39  La.  Ann.  70; 
Angler  v.  Angier,  7  Phila.  305;  Buell  v.  BueU,  84  Pa.  821; 
Sisemore  v.  Siaerrwre,  21  Pac.  820;  Rd>y  v.  Roby,  77  Pac. 
213.) 

It  is  immaterial  that  the  party  to  the  marriage  relation 
who  refuses  to  resume  the  marital  relation  was  not 
originally  the  offending  party.  (Hanberry  v.  Hanberry, 
29  Ala.  719;  Fellmos  v.  Fellmva,  31  Me.  342;  Hooper  v. 
Hooper,  34  N.  J.  Eq.  93;  Ogilvie  v.  Ogilvie,  37  Or.  171; 
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Cordin  v.  Conlin,  163  Iowa,  420;  Creasey  v.  Creaaey,  168 
Mo.  App.  68;  McAUist^  v.  McAllister.  62  Atl.  1131;  Crow 
V.  Crow,  23  Ala.  583;  SUverstein  v.  SUverstein,  178  111. 
App.  145.) 

[No  appearance  for  Respondent] 

By  the  Court,  Coleman,  J. : 

Appellant  brought  suit  in  the  district  court  of  Washoe 
County,  Nevada,  to  obtain  a  divorce  from  his  wife  upon 
the  Ki^und  of  desertion.  Service  of  summons  was  had, 
but,  the  defendant  failing  to  appear  and  plead  to  the 
complaint,  her  default  was  entered.  At  the  trial  plaintiff 
offered  evidence  in  support  of  the  cause  of  action  pleaded 
in  the  complaint,  and  upon  his  testimony  the  case  was 
submitted  for  the  consideration  of  the  court  Judgment 
was  entered  in  favor  of  the  defendant  and,  a  motion  for 
a  new  trial  having  been  denied,  this  appeal  was  taken. 

The  facts  of  the  case  are  these:  The  parties  were 
married  in  Martin  County,  N.  C,  and  left  immediately 
for  Raleigh,  where  they  lived  for  five  months.  The 
plaintiff  then  obtained  a  position  at  Hemlet  N.  C,  with  a 
railroad  company,  and  the  defendant  went  to  her  parents 
in  Martin  County.  Plaintiff  held  his  position  for  about 
two  weeks,  when  he  went  to  New  York  State,  where  he 
remained  for  about  one  year,  coming  to  this  state  the 
latter  part  of  December,  1914. 

It  appears  from  the  testimony  that  some  time  in  1915 
the  plaintiff  brought  a  suit  in  Washoe  County  to  have  the 
marriage  between  himself  and  his  wife  annulled,  which 
suit  was  decided  in  favor  of  the  wife.  On  November  29 
of  the  same  year  he  wrote  his  wife  as  follows: 

"Reno,  Nevada,  November  29, 1916. 

"Mrs.  Lucy  Roberson:  The  result  of  the  annulment 
suit  and  your  conduct,  particularly  the  way  you  broke 
your  word  to  me,  have  made  me  dislike  you  more  than 
ever  and  I  have  completely  gotten  over  any  regard  for 
you,  if  I  ever  had  any.  However,  despite  your  continued 
deception  and  cruelty,  I  must  face  the  music,  and  there- 
fore I  ask  you  to  come  as  my  wife  and  make  your  home 
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with  me,  as  the  law  requires.  I  can  never  forgive  you, 
but  I  am  doing  what  I  must  do,  even  though  you  have 
completely  ruined  my  life  and  prospects.  Of  course,  you 
will  understand  that  I  cannot  live  in  North  Carolina,  and 
that  I  could  not  even  hold  up  my  head  in  any  town  with 
you  as  my  wife.  And  you  will  also  understand  that  I 
shall  probably  have  to  go  to  work  on  some  farm  at  small 
wag:es  and  little  chances  of  getting  ahead.  You  cannot 
expect  any  assistance  from  any  of  my  relatives,  and  you 
will  simply  have  to  live  as  I  live  and  suffer  whatever 
hardships  I  must  go  through. 

"If  you  will  live  with  me  as  my  wife,  which  I  now  ask 
you  to  do,  write  me,  and  I  will  arrange  for  your  coming 
when  I  am  able.     Respectfully." 

On  the  trial  of  the  present  action  the  following  testi- 
mony was  given,  the  questions  being  asked  by  the 
presiding  judge: 

"Q.  Why  did  you  separate  from  your  wife  at  that  time 
(alluding  to  the  time  of  their  separation  in  Raleigh)? 
A.  Why,  I  didn't  feel  like  I  wanted  to  live  with  her,  and 
1  don't  presume  she  did  with  me. 

"Q.  You  changed  your  mind  after  the  jury  in  the  case 
in  this  court  decided  against  you?  A.  I  saw  there  was 
nothing  else  to  do.     *    •     • 

"Q.  There  is  one  child,  as  I  understand,  bom  subsequent 
to  the  marriage?    A.  Yes,  sir," 

In  reply  to  plaintiff's  letter  above  quoted,  the  defendant 
wrote  at  great  length,  the  letter  being  full  of  expressions 
of  love  and  good-will.  We  quote  the  following  extract 
from  her  letter: 

"Ponder  well  and  long  these  lines  before  you  offer  a 
final  answer.  Upon  that  answer  hinges  the  destiny  of  us 
both.  God  grant  that  my  suggestions  and  asseverations 
of  love  may  touch  a  responsive  chord  in  your  heart,  and 
arouse  you  from  the  lethargy  under  which  you  so  long 
have  been  languishing.  Strike  the  chords  of  Life's  great 
autoharp  whenever  you  may,  and  there  comes  forth  the 
wails  of  misery  and  woe  commingling  with  those  of 
laughter  and  song.  So  the  world's  history  is  written, 
and  you  and  I  cannot  hope  to  be  exceptions  thereto. 
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"But,  I  am  done.  I  have  written  all  that  a  patient, 
heartbroken  wife  and  mother  could  say,  and  I  can  only 
leave  the  consequences  with  Him  who  doeth  all  things 
well. 

"1  shall  longingly  await  your  reply,  and  with  out- 
stretched arms  and  a  bruised,  yet  loving,  heart,  am  once 
more  willing  and  anxious  to  welcome  you  and  your 
inheritance  of  wifely  devotion  and  love. 

"Imploring  God's  benedictions  upon  you,  and  confident 
in  the  ultimate  triumph  of  truth  and  justice,  I  remain, 

"Sincerely  and  lovingly,  your  wife,  Lucy." 

On  the  15th  day  of  December,  1915,  plaintiff  acknowl- 
edged receipt  of  defendant's  letter  of  the  8th,  again 
asking  her  to  come  and  live  with  him  in  Nevada,  to  which 
the  defendant  replied  in  a  letter  of  January  6, 1916.  On 
February  3, 1916,  plaintiff  wrote  as  follows: 

"Reno,  Nevada,  February  3, 1916. 

"My  Dear  Lucy:  I  have  been  thinking  over  your  letter 
and  Mr.  Stubbs's  letter  very  carefully,  and  all  I  can  say 
is  that,  I  have  not  changed  my  mind,  and  that  I  think  you 
and  your  lawyer  must  be  trying  to  put  up  some  job  on 
me,  as  you  did  when  you  were  here  in  Reno. 

"Nevada  is  my  home,  and  I  cannot  and  will  not  go  to 
North  Carolina  to  be  thrown  in  jail.  At  least,  I  can  keep 
out  of  jail  in  Nevada  so  far  as  you  are  concerned. 
Perhaps,  I  would  not  be  safe  in  another  state. 

"I  refer  you  again  to  my  letters  of  November  29th  and 
December  30th.  I  do  not  mean  to  write  you  again  on 
this  subject.     Sincerely." 

On  March  20  the  defendant  replied  with  a  long  letter, 
full  of  expressions  of  love,  and  in  concluding  her  letter 
said: 

"Love  to  you  from  your  forsaken  wife  and  child. 
Remember  us  in  your  prayer,  and  pray  that  we  may  be 
loved  and  cared  for  if  you  do  not  care  for  us.  May  God 
always  bless  you  and  make  you  perfectly  happy  is  my 
prayer.  Will  you  sometimes  think  of  your  forsaken  wife 
and  babe  and  pray  for  us? 

"Your  brokenhearted  wife,  yours,  Lucy." 
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Appellant  contends  that  the  refusal  of  his  wife  to  come 
to  Reno  and  live  with  him  constitutes  desertion  on  her 
part,  and  that  the  lower  court  erred  in  not  granting  him 
&  divorce.  One  of  the  grounds  for  divorce  in  this  state 
is  "willful  desertion,  at  any  time,  of  either  party  by  the 
otijer,  for  the  period  of  one  year."    (Rev.  Laws,  5838. ) 

1, 2.  As  a  general  proposition  of  law,  we  think  it  may 
be  said  that,  since  the  burden  of  supporting  the  family 
rests  upon  the  husband,  he  is  entitled  to  choose  the  place 
of  domicile  of  the  family;  and  whenever  he  gives  up  his 
domicile  in  one  place  and  establishes  it  in  another,  and  in 
Kood  faith  ui^es  his  wife  to  live  with  him  at  the  place 
where  his  domicile  is  thus  established,  it  is  her  duty  to 
accept  the  invitation,  and  her  refusal  to  do  so,  without  a 
good  and  sufficient  reason,  amounts  to  a  desertion.  (9  R. 
C  L  365;  1  Nelson,  Div.  &  Sep.  sec.  68;  14  Cyc  613.) 
But  this  is  a  case  somewhat  different  from  the  ordinary 
case  where  the  head  of  the  family  merely  decides  to 
change  his  place  of  residence.  In  the  case  at  bar  the 
plaintilf  left  his  wife  in  No)*th  Carolina  and  went  to  New 
York,  for  the  reason,  as  he  testified,  that  he  did  not  feel 
like  he  wanted  to  live  with  her,  and  after  being  in 
Nevada  for  some  months  brought  suit  to  annul  the  mar- 
nage.  Thus  it  would  seem  that  he  was  the  one  who  was 
first  guilty  of  desertion,  and,  as  he  stated  in  his  testi- 
mony, offered  her  a  home  in  Nevada  because  there  was 
"nothing  else  to  do."  In  the  face  of  this  situation,  con- 
sidering the  tone  of  his  letters,  should  we  reverse  the 
judgment  of  the  trial  court?  The  rule  which  we  believe 
should  control  such  a  situation  is  laid  down  in  9  R.  C.  L. 
373,  as  follows: 

"Though  one  spouse  has  separated  from  the  other 
without  excuse,  if  he  or  she  in  good  faith  seeks  a  recon- 
ciliation, and  offers  to  return,  and  the  latter  refuses  such 
overtures,  the  former  is  not  to  be  deemed  thereafter,  as 
8  general  rule,  guilty  of  desertion;  and  it  seems  that 
after  such  overtures  for  a  reconciliation  have  been  made 
in  good  faith  by  the  spouse  offending  in  the  first  instance, 
the  other  spouse's  refusal  to  accept  them  and  to  resume 
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the  marital  cohabitation  may  constitute  desertion  on  the 
latter's  part  The  spouse  offending  in  the  first  instance 
must,  however,  exercise  all  reasonable  efforts  in  good 
faith  to  right  his  or  her  wrong,  and  the  other  spouse  is 
entitled  to  a  reasonable  time  for  a  consideration  of  the 
overtures  for  reconciliation  in  order  to  convert  his  or  her 
refusal  to  resume  the  marital  cohabitation  into  a  desertion 
by  the  spouse  so  refusing. " 

Was  the  plaintiff's  invitation  to  the  defendant  to  come 
and  live  with  him  extended  in  good  faith?  The  letter  of 
November  29,  in  which  plaintiff  opened  up  the  negotia- 
tions for  his  wife's  coming  to  live  with  him,  was  frankly 
brutal.  In  the  very  first  line  he  charges  her  with  con- 
duct which  he  said  caused  him  to  dislike  her  more  than 
ever,  overlooking  the  fact  that  the  wife  had  a  legal  right 
to  defend  the  annulment  suit,  and  that  both  the  court 
and  the  jury  decided  in  her  favor.  If  he,  in  good  faith, 
invited  her  to  come  and  live  with  him,  why  was  it  neces- 
sary for  him  to  allude  to  the  past?  Would  it  not  have 
been  the  natural  thing  for  him  to  have  said  nothing  about 
the  past?  Throughout  the  entire  letter  he  makes  her 
acquainted  with  the  fact  that  he  does  not  want  her  to 
come,  but  that  he  is  writing  her  to  do  so  because  he 
"must  face  the  music"  and  do  as  the  "law  requires,"  and 
this,  too,  in  the  face  of  the  fact  that  he  had  been  guilty 
of  desertion. 

It  may  be  that  under  the  circumstances  as  they  existed 
the  law  would  not  require  the  plaintiff  to  love  the  defen- 
dant before  he  could  in  good  faith  extend  her  an  invitation 
to  come  and  live  with  him,  but  we  certainly  maintain  that 
he  could  not  extend  the  left  hand  to  welcome  her  and 
with  the  right  smite  her,  and  then  insist  that  he  had  in 
good  faith  urged  her  to  come  and  make  her  home  with 
him.  Still,  figuratively  speaking,  that  is  exactly  what  he 
did.  Not  content  with  expressing  his  dislike  for  his  wife, 
and  notwithstanding  the  fact  that  he  was  a  stenographer 
and  had  a  position  as  such,  he  went  out  of  his  way  to 
discourage  his  wife  from  coming  by  telling  her  that  he 
might  have  to  go  to  work  on  a  farm  at  small  wages,  with 
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little  chance  of  getting  ahead.  Ordinarily  one  who  in 
good  faith  invites  his  wife  to  come  and  live  with  him  lays 
aude  al)  past  unpleasantnesses  and  manifests  a  spirit 
befittinfT  the  offer.  In  our  opinion,  the  so-called  invita- 
tion to  his  wife  was,  in  spirit,  a  warning  that  he  did  not 
want  her  to  come.  By  this  letter  he  branded  himself  as 
unworthy  of  the  love,  confidence,  sympathy,  and  trustful- 
ness of  his  wife.  Why  should  she,  in  the  face  of  such  a 
letter,  leave  home,  friends,  parents,  relatives,  and  the 
associations  of  youth,  to  be  at  the  mercy  of  one  so  heart- 
less? Yet  in  her  letter  of  reply  she  did  not  refuse  to 
come  to  him;  she  simply  pleaded  with  him,  endeavoring 
to  rouse  within  his  breast  the  nobler  sentiments  of  man. 
But  all  in  vain ;  for  so  late  as  February  3, 1916,  apparently 
fearing  that  she  might  forget  it,  he  again  wrote  to  his 
wife,  calling  attention  to  the  cruel  letter  of  November  29. 
It  looked  as  though  he  feared  that  time  might  serve  to 
blot  from  her  memory  that  frightful  letter.  He  did  not 
want  her  to  forget  that  letter;  he  wanted  her  to  read  it 
again.  Is  there  any  right-thinking  man  who  would  per- 
mit his  daughter  to  go  thousands  of  miles  to  one  who 
could  dkiplay  such  brutal  tendencies  as  were  manifested 
in  the  letter  of  November  29?  Evidently  the  district 
judge  before  whom  the  case  was  tried  concluded  that 
the  letter  in  question  was  not  written  in  good  faith,  but 
for  the  purpose  of  paving  the  way  for  the  divorce  suit 
which  followed.  We  think  the  language  of  the  court  in 
McCXwg'i  Appeal,  66  Pa.  373,  where  the  plaintiff  requested 
his  wife  to  come  and  live  with  him  after  a  period  of 
separation,  is  most  appropriate.    Said  the  court: 

"In  view  of  all  these  facts,  we  are  not  able  to  say  that 
the  court  below  erred  in  disregarding  these  offers  to 
return.  It  was  a  question  for  the  court  whether  the 
offers  were  made  in  all  due  sincerity,  and  with  an  inten- 
tion bona  tide  to  perform  his  marital  duty.  An  unmeaning 
formality  cannot  always  be  accepted  as  a  genuine  act. 
It  may  have  the  hand  of  Esau,  and  yet  betray  the  voice 
of  Jacob.  It  must  be  remembered  that  the  desertion  was 
on  his  part,  not  hers,  and  was  fully  proved." 
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In  the  case  of  Fwhli  v.  FHahli,  2  Utt  (Ky.)  338,  the 
court  said: 

"Nor  do  we  think  that  the  offer  made  in  the  letter  he 
exhibits,  and  afterwards  repeats  in  his  answer,  of  aup- 
portinfT  her  in  his  own  house  or  elsewhere,  calculated  to 
defeat  her  right  to  a  divorce.  The  letter  is  dated  a  few 
weeks  before  the  lapse  of  two  years  from  the  time  he 
had  left  her;  and  if  the  offer  had  been  of  a  character, 
and  made  in  a  manner  which  she  ought  to  have  accepted, 
it  would  have  been  entitled  to  great  consideration,  if  not 
to  conclusive  effect;  but  we  cannot  admit  that  the  offer 
was  of  such  a  character,  or  made  in  such  a  manner  as 
she  ought  to  have  accepted.  The  offer  was  not  to  live 
with  her  in  the  relation  of  husband  and  wife;  and  as  she 
was,  by  the  nature  and  terms  of  the  marriage  contract, 
entitled  to  stand  in  that  relation  to  him,  she  was  not 
bound  to  accept  of  an  offer  to  stand  in  any  other  relation. 
But  the  manner  in  which  the  offer  was  made  is  no  less 
objectionable  than  the  matter  of  it;  for,  instead  of  can- 
didly acknowledging  the  wrong  which  he  had  done  her, 
and  promising  to  atone  for  it.  as  in  justice  he  ought  to 
have  done,  he  accpmpanies  the  offer  he  makes  with  the 
same  groundless  insinuations  gainst  her  chastity  which 
he  repeats  in  his  answer;  and,  instead  of  making  the 
offer  through  the  medium  of  some  friend  of  hers,  it  is 
sent,  as  far  as  appears,  by  a  stranger,  without  any  instruc- 
tions to  attempt  conciliation.  The  whole  circumstances, 
in  fact,  evince  that  the  offer  was  made,  not  with  a  sincere 
wish  that  it  should  be  accepted,  but  that  it  was,  in  truth, 
a  mere  artifice,  devised  with  the  hope  of  thereby  defeat- 
ing the  right  of  the  complainant  to  a  divorce,  which,  in 
the  lapse  of  a  few  weeks,  would  be  complete." 

The  offer  on  the  part  of  the  plaintiff  must  have  been 
made  "in  good  faith,  free  from  improper  qualifications  or 
conditions,  and  really  intended  to  be  carried  out  in  its 
spirit,  if  accepted."  {Fvlton  v.  F%dUm,  36  Miss.  528.) 

In  WooUtrd  v.  Woolard,  18  App.  D.  C.  326,  in  considering 
a  somewhat  similar  case,  the  court  says: 

"To  convert  her  continuation  of  this  voluntary  separa- 
tion into  the  statutory  desertion,  it  was,  at  the  very  least. 
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incumbent  upon  him  to  show  that  he  had,  in  a  conciliatory 
manner  and  in  perfect  (food  faith,  invited  her  return 
without  condition.     This  proof  has  not  been  made. 

"Notwithstanding  the  terms  of  the  first  letter  written 
to  the  defendant  and  the  precaution  taken  to  copy  it  and 
insure  positive  proof  of  its  delivery,  it  would  probably  be 
too  harsh  to  say,  in  the  light  of  some  explanatory  state- 
ments of  friends  in  whom  the  plaintiff  confided,  that  this 
letter  was  not  an  attempt,  in  good  faith,  to  bring  about 
reconciliation,  but  rather  to  lay  the  foundation  for  a  bill ' 
of  divorce  after  the  expiration  of  two  years.  At  the 
same  time  it  is  quite  clear  to  our  apprehension  that  the 
defendant's  failure  to  acknowledge  receipt  of  the  letter 
and  to  accept  the  invitation  as  given  did  not  amount  to 
Uie  'wilful  desertion  and  abandonment'  of  the  statute. 

"The  invitation  was  cold,  formal,  and  upon  condition. 
Demanding  her  return  and  the  resumption  of  her  'full 
duty'  as  his  wife,  'together  with  the  love  which  she 
should  have'  for  him,  there  was  no  assurance  of  con- 
tinued affection  on  his  part,  or  indication  of  regret  that 
be  had  insisted  upon  their  separation.  Moreover,  the 
general  tone  of  the  letter  is  one  of  complaint,  and  the 
last  sentence  is  in  the  nature  of  a  reproach  for  which 
there  is  no  foundation  in  the  evidence  respecting  the 
causes  of  the  separation  that  had  taken  place.  That  the 
defendant  did  not  accept  such  invitation,  following  so 
speedily  after  the  plaintiff's  withdrawal,  is  not  to  be 
wondered  at." 

In  Heaton  v.  Heaton,  8  Pa.  Dist.  Ct  R,  658,  where  the 
husband  wrote  his  wife  offering  to  provide  a  home  for 
her,  the  court  said: 

"An  earnest  consideration  of  the  letter  leads  us  to 
conclude  that  it  was  a  mere  formal  offer,  not  made  in 
good  faith,  but  purposely  so  framed  as  to  prevent  accept- 
ance within  the  time  limited.  This  determination  ends 
the  case.  There  being  no  bona-fide  offer,  there  could 
have  been  neither  refusal  nor  unreasonable  delay  in 
accepting." 

"An  offer  of  reconciliation  must  be  made  in  good  faith 
and  not  merely  to  lay  a  foundation  for  a  divorce,  and 
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must  be  free  from  improper  qualifications  and  conditions, 
and  also  be  concluded  in  terms  likely  to  bring  about  a  recon- 
ciliation. A  cold  and  formal  invitation  to  return,  especially 
if  it  contains  unfounded  charges,  or  does  not  contain  an 
offer  to  accord  the  other  spouse  full  marital  rights  or  an 
expression  of  regret  for  the  offerer's  own  wrongdoing,  is 
not  sufficient  as  an  offer  of  reconciliation  and  may  be 
disregarded."  (14Cyc619.) 

We  think  the  judgment  and  order  of  the  trial  court 
were  clearly  right,  and  should  be,  and  they  are  hereby, 
affirmed. 
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[No.  2227] 

MARY  DE  REMER,  Respondent,  v.  CHARLES  J. 
ANDERSON,  Appellant. 

[ie9Pac.737] 

1,  Lamhabu  and  Tenant — Rbceipt — Effect, 

A  rental  receipt  for  a  period  longer  than  that  named  In  the 
lense  is  onlj'  cTldeace  of  inone.v  paid,  and  does  not  establish  a 
neiv  consideration  necessary  to  a  modlflcation  of  the  lease. 

2.  Laxiilobd  and  Tenant — Modiftinq  Le^^se — Considebation. 

Eridence  that  lessee  worked  the  demised  premises  from  the 

■Inte  of  the  lease,  although  the  landlord's  horses  were  pastured 

on  It  for  several  weeks  from  such  date,  held  not  to  establish  a 

consideration  for  an  agreement  extending  the  lease  tn'o  weeks. 

flL  Evide:ice — Lease — Paboi,  Evidence. 

Land  covered  by  a  lease  may  be  Identified  by  parol  evidence, 
hilt  such  evidence  cannot  supply  an  entire  absence  of  descrlp- 

4.  Refobmation  of  Instbuuehts — Refobuino  CoNTBAcrr — Fraud. 

A.  written  contract,  in  which  an  omission  occurs  through 
fraud  or  mistake,  wilt  not  be  reformed,  in  order  to  decree 
specific  performance, 

5.  Evidence — Descbiftion — "Any  Pabt." 

A.  lease  authorising  the  lessee  to  purchase  "any  part"  of 
certain  premises  held  too  Indefinite  to  be  aided  by  parol  evi- 
dence, and  to  afford  the  lessee  no  defense  In  a  forcible  entry 
and  detainer  action. 

6.  Yendob  ana  Pubchaskb — Description — Sitfficiencv. 

An  option  contract  must  so  describe  the  property  that  It  can 
be  Identified  from  the  Instrument  Itself,  although  parol  evidence 
Is  admissible  to  show  the  description's  application. 
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7,  Appeal  ash  Grrob — Review — FrsoiNOS. 

A  nmlliig  supported  by  suhatnntial  evldeiife  will  not  be 
disturbed,  where  no  powiion  or  prejiid1<«  on  the  trint  court's 
imrt  Is  iDdlcated. 

8,  Just — Waivino  Riqht  to — Settinc  Aside. 

Where  the  right  to  a  Jiirj-  trial  Is  waived  by  oral  cuiiwDt  Id 
oiteii  court,  entered  In  the  uilnutes  purauant  to  ReT.  Ijiwb.  523lt. 
Kettlnfi;  atilde  such  waiver  reatn  !n  the  trial  conrt's  dlxcretian. 
0.  JuBY — Waives  of  Riqht — Setting  Aside. 

The  trial  court  did  not  abuMe  Its  dlHcretion  In  refusing  to  set 
aside  a  waiver  of  Jury  trial  made  in  open  court,  where  the 
application  was  not  made  until  the  trial. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Unlawful  detainer  acUon  by  Mary  De  Remer  against 
Charles  J,  Anderson.  Judgment  for  plaintiff,  and  defen- 
dant appeals.    Affirmed  (Coleman,  J.,  dissenting). 

M.  B.  Moore  and  J.  M.  Frame,  for  Appellant: 

Judgment  in  the  lower  court  should  have  been  entered 
for  the  appellant,  for  the  reason  that  the  term  to  which 
the  lease  had  been  extended  by  the  act  of  the  respondent 
had  not  expired  when  this  action  was  commenced;  the 
appellant  at  the  time  of  the  commencement  of  the  action 
was  rightfully  in  the  possession  of  the  premises,  and  the 
action  was  premature.  It  is  well  settled  that  an  action 
of  unlawful  detainer  will  not  lie  until  after  the  expiration 
of  the  time  for  which  the  premises  have  been  leased,  or 
to  which  the  lease  may  have  been  extended.  {Ray  v. 
Armstrong,  4  Cal.  208;  Rogers  v.  Hackett,  49  Cal.  121.) 

That  is  not  uncertain  which  can  be  made  certiun.  The 
contract  having  conferred  upon  appellant  the  right  to 
elect  as  to  the  part  of  land  he  would  purchase,  it  pro- 
vided a  means  by  which  the  portion  he  might  elect  to 
purchase  could  be  ascertained.  Mutual  agreement  of  the 
parties,  the  designation  by  them  of  a  particular  portion 
of  a  larger  tract,  and  the  purchaser  taking  possession 
thereunder,  cures  any  uncertainty  in  the  written  agree- 
ment, and  such  a  contract  can  be  enforced  in  specific 
performance.     (36  Cyc.  595.) 

Courts  of  equity  will  specifically  enforce  agreements 
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for  the  sale  of  real  estate  to  the  same  extent  that  courts 
of  law  will  enforce  contracts  and  award  damages  for 
their  breach.  The  specific  enforcement  of  such  contracts 
does  not  depend  upon  the  circumstances  of  the  particular 
case,  but  in  all  cases  will  be  enforced  as  a  matter  of 
course  where  the  same  is  based  upon  a  sufficient  con- 
sideration and  is  sufficiently  certain  in  its  terms  to  enable 
the  court  to  enforce  the  specific  performance  thereof. 
iSckroeder  v.  Gemeinder,  10  Nev.  355;  36  Cyc.  549, 552.) 

A.  A.  Heer  and  James  Glynn,  for  Respondent: 

The  appellant's  payment  of  the  rent  at  the  time  for  the 
alleged  extension  agreement  did  not  constitute  a  new  and 
sufficient  consideration  for  the  extension.  This  payment 
and  the  time  of  its  making  were  both  obligatory  upon 
him  by  reason  of  the  original  contract,  and  therefore  did 
not  form  a  consideration  for  any  new  and  additional  con- 
tract {1  Beach  on  Contracts,  sees.  6. 165, 168;  1  Underbill, 
Landlord  and  Tenant,  255;  Robinsfm  v.  Hyer,  17  South. 
745:  Hadmmck  v.  Winkler,  6  Atl.  22.) 

The  option,  as  to  the  "any  part"  at  least,  was  void  for 
uncertainty.  The  rule  in  specific  performance  cases  is 
that  "the  description  must  be  such  as  to  enable  the  court 
to  determine  with  certainty,  with  the  aid  of  such  extrinsic 
evidence  as  is  admissible  under  the  rules  of  evidence,  what 
part  of  the  property  was  intended  by  the  parties  to  be 
covered  thereby."  (36  Cyc.  591.)  Even  if  there  had  been 
a  specification  of  the  number  of  acres  to  be  covered  by 
the  option,  the  option  would  still  be  void  for  uncertainty. 
(36  Cyc  592.) 

Even  had  appellant  been  specifically  given  the  right  of 
selection  by  the  contract  in  question,  it  is  incumbent  upon 
him  to  show  that  his  selection  is  reasonable  and  not  arbi- 
trary; he  must  show  that  the  price  named  by  the  contract 
is  fair  and  reasonable  for  the  particular  land  selected. 
The  land  selected  might  have  been  worth  many  times 
per  acre  the  value  of  the  land  rejected.  [Witidaor  v. 
Miner,  124  Cal.  492.)  The  contract  gave  appellant  no 
right  of  selection.    The  option  portion  of  the  contract  is 
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absolutely  void  and  could  not  be  specifically  enforced,  for 
the  reason  that  no  land  is  designated  by  the  words  "any 
part,"  and  there  is  no  way  pointed  out  by  which  the  land 
intended  can  be  determined.  (LvttreU,  v.  Wkitehead,i& 
S.  E.  691;  McSwain  v.  Ricketson,  58  S.  E.  655;  Rickardaon 
V.  Perrin,  66  S.  E.  899;  Estes  v.  Winn,  71  S.  E.  470; 
Clayton  v.  Newberry,  76  S.  E.  63;  Wetmore  v.  Waison.  97 
N.  E.  237;  Greer  v.  Rhyne.  69  N.  C.  247;  Bruc  v.  Ott,  101 
111.  70;  Windsor  v.  Miner.  124  Cal.  492;  36  Cyc  592.) 

By  the  Court,  McCabean,  C.  J. : 

This  was  an  action  for  unlawful  detainer.  It  appears 
that  on  the  14th  day  of  March,  1914,  a  lease  was  entered 
into  between  the  appellant  and  respondent  here,  pursu- 
ant to  which  instrument  appellant  took  possession  of 
the  premises,  a  part  of  which  is  involved  in  this  contro- 
versy. The  lease  on  the  premises  contained,  among 
other  things,  the  following  provisions : 

"That  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  amount  herein  mentioned  and  the  terms 
and  conditions  hereinafter  stated,  hereby  leases  and  lets 
to  the  said  party  of  the  second  part  all  of  her  home  ranch, 
the  same  consisting  of  about  sixty  acres  of  land  and 
lying  south  of  Reno,  in  Washoe  County,  Nevada,  on  the 
Virginia  road  to  the  Corcoran  ditch,  and  extending  on 
the  south  from  the  Haynes  ranch  northerly  to  what  is 
known  as  the  South  Side  drain  ditch.  This  lease  is  to 
be  in  force  and  effect  and  to  extend  for  one  year  from 
the  date  hereof,  or  to  and  including  the  14th  day  of 
March,  1915. 

"It  is  understood  and  agreed  that  this  lease  is 
extended  for  another  four  years  or  from  the  14th  day 
of  March,  1915(  to  and  including  the  14th  day  of  March, 
1919,  on  the  south  ten  acres,  more  or  less,  which  said 
south  ten  acres  extends  from  the  Haynes  ranch  north  to 
the  irrigating  ditch  used  by  Menke.  The  said  party  of 
the  second  part  is  to  pay  for  the  use  of  the  said  land 
herein  leased  for  the  first  year,  or  until  the  14th  day  of 
March,  1915,  the  price  and  sum  of  $375  in  cash.    Said 
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$375  is  to  be  paid  as  follows:  $100  on  or  before  April 
10, 1914,  and  $276  on  or  before  the  Ist  day  of  November, 
1914. 

"It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  said  second  party  is  to  pay  for 
the  use  of  the  south  ten  acres  for  the  term  of  four  years 
and  extending  from  March  14,  1915,  until  March  14, 
1919,  the  price  and  sum  of  $150  per  year.  Said  sum  and 
amount  is  to  be  paid  $75  on  or  before  the  10th  day  of 
April,  and  $75  on  or  before  the  1st  day  of  November,  of 
each  and  every  year  during  the  life  of  said  lease. 

"It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  said  first  party  hereby  gives  and 
grants  to  the  second  party  an  option  or  right  to  pur- 
chase all  or  any  part  of  the  land  herein  leased  which 
lies  south  of  the  fence  on  the  south  side  of  the  orchard 
running  due  west  from  the  Virginia  road  to  the  Corcoran 
ditch,  and  extending  southerly  to  the  Haynes  ranch  and 
containing  twenty  acres  more  or  less.  This  option  or 
right  to  purchase  is  for  the  term  of  five  years  from  date 
hereof,  or  to  and  including  the  14th  day  of  March,  1919. 

"It  is  further  understood  that,  if  the  said  party  of 
the  second  part  does  at  any  time  during  the  life  of  this 
lotion  elect  to  exercise  his  right  of  option  and  to  pur- 
chase the  said  property  or  any  part  thereof,  he  may  do 
80  by  paying  therefor  the  price  and  sum  of  $300  per 
acre  cash,  or  such  as  he  elects  to  purchase  during  the 
hfe  of  the  option." 

On  October  29,  1914,  pursuant  to  the  terms  of  the 
lease,  appellant  visited  the  home  of  respondent  and 
there  paid  the  amount  specified  in  the  lease  as  the  last 
payment,  to  wit,  $275.  On  that  date  a  receipt  was  given, 
and  this  instrument,  as  admitted  in  evidence,  reads  as 
follows: 

"October  29,  1914. 

"Received  of  Charles  J.  Anderson,  two  hundred  and 
seventy-five  dollars,  in  full  for  rent  on  De  Remer  ranch 
for  one  year  to  the  first  of  April,  1916. 

"275.00  Mary  De  Remer." 
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It  will  be  noted  that  that  which  is  desig^iated  in  the 
lease  as  the  south  ten  acres,  being  demised  to  the  appel- 
lant by  the  terms  of  the  lease  for  a  period  of  five  years, 
or  until  March  14,  1919,  is  not  involved  in  this  contnv 
versy. 

Appellant  here  contends  that  the  action  was  prema- 
turely commenced  in  the  court  below,  inasmuch  as  it 
was  instituted  prior  to  the  1st  day  of  April,  1915.  In 
this  respect  appellant  contends  that  the  time  within 
which  appellant  should  have  possession  of  the  premises 
pursuant  to  the  terms  of  the  lease  was  extended  by  the 
mutual  agreement  of  the  parties,  and  that  this  is  evi- 
denced by  the  receipt  of  October  29,  1914,  containing 
the  words  "to  the  first  of  April,  1915."  The  record  as 
it  is  before  us  as  to  all  matters  of  fact  presents  sharp 
conflicts  in  the  evidence.  Respondent  here,  in  testifying 
in  the  trial  court,  denied  the  existence  of  the  receipt 
of  October  29  in  the  form  in  which  it  was  presented; 
that  is,  containing  the  words  "to  the  first  of  April,  1915." 
She  admitted  having  signed  the  receipt,  but  contended 
that  at  the  time  of  the  placing  of  her  signature  to  the 
instrument  it  terminated  with  the  words  "one  year." 

1.  Primarily  it  may  be  said  that  the  receipt  here  in 
question  was  but  an  evidence  of  money  paid  by  appellant 
and  received  by  respondents  It  in  no  wise  referred  to 
the  lease  pursuant  to  which  the  money  was  paid,  nor  did 
it  set  up  or  estabish  new  or  different  consideration  suf- 
ficient to  validate  a  new  contract,  or  one  varying  the 
terms  of  the  old.  This  latter  was  a  prime  essential. 
(Robinson  v.  Hyer,  35  Fla.  544,  17  South.  745.)  The 
holding  over  by  the  appellant  from  the  14th  day  of 
March,  1915,  to  the  Ist  day  of  April  of  that  year,  could 
only  be  pursuant  to  a  valid  agreement  or  contract  by 
which  the  terms  of  the  old  contract  were  extended. 

2.  It  is  the  contention  of  appellant  that  the  relation 
of  possession  by  respondent  of  the  leased  premises  for 
a  period  of  time  after  making  of  the  lease,  to  wit,  from 
the  14th  day  of  March  to  the  1st  day  of  April,  1914, 
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and  the  depriviation  to  appellant  of  the  possession  of 
the  premises  for  that  period,  constituted  the  considera- 
tion by  reason  of  which  the  lease  was  extended,  as  evi- 
denced by  the  receipt  from  the  14th  day  of  March  1915, 
to  the  1st  day  of  April.  This  contention  of  appellant, 
if  it  were  supported  by  the  evidence,  might  have  some 
stability,  for  it  is  a  rule  eminently  recognized  that  a 
consideration  emanating  from  some  injury  or  inconve- 
nience  to  the  one  party,or  from  some  beneiit  to  the  other, 
is  a  valuable  consideration  ( Conover  v.  Stillwell,  34  N.  J. 
Law,  54;  Story  on  Contracts,  429;  Parsons  on  Con- 
tracts, 431) ;  but  the  element  of  inconvenience  or  injury 
to  the  one  party  or  the  convenience  to  the  other,  when 
the  same  is  controverted,  is  a  matter  of  fact,  to  be  deter- 
mined as  any  other  element.  Such  may  be  inquired  into, 
and,  if  the  inconvenience  to  the  one  or  the  convenience 
to  the  other  is  not  supported  by  the  proof,  the  element  of 
consideration  based  upon  such  facts  falls.  (Conover  v. 
Stillwell,  supra.) 

The  evidence  in  this  case  bearing  upon  the  question  of 
the  inconvenience  to  appellant,  affected  by  bis  failure  to 
secure  possession  of  the  premises  between  the  14th  day 
of  March,  1914,  and  the  1st  day  of  April  of  that  year, 
is,  to  say  the  least,  unsatisfactory.  It  was  testified  by 
the  respondent  and  by  the  witness  Brewington  that 
appellant  had  immediate  possession  of  the  premises  on 
and  after  the  14th  day  of  March,  1914.  In  fact,  appel- 
lant himself  testifies  to  his  having  put  a  man  to  work  on 
the  premises,  and  nothing  is  presented  by  the  record 
which  would  indicate  that  the  respondent  did  anything 
the  nature  of  which  would  be  to  deprive  appellant  from 
taking  possession.  It  is  claimed  that  during  the  interim 
between  the  14th  day  of  March  and  the  Ist  day  of  April, 
1914,  certain  horses  were  pastured  on  the  premises,  and 
that  the  respondent  had  collected  the  pasturage  for  the 
same.  If  this  be  true  it  constitutes  a  separate  matter, 
involving  a  right  and  a  remedy  of  which  appellant  could 
have  availed  himself.    Everything  being  considered,  we 
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are  unable  to  And  wherein  the  action  for  unlawful 
detainer  was  prematurely  instituted. 

3-6.  It  is  the  contention  of  appellant  that,  inasmuch 
as  the  lease  pursuant  to  which  he  obtained  possession  of 
the  premises  granted  him  an  option  or  right  to  purchase 
"all  or  any  part  of  the  land  •  *  *  leased  which  lies 
south  of  the  fence  on  the  south  side  of  the  orcharS," 
etc.,  and  further  granted  him  the  right  to  exercise  such 
option  or  right  to  purchase  at  any  time  within  five  years, 
or  to  and  including  the  14th  day  of  March,  1919,  and  he 
having  elected  to  purchase  a  certain  designated  tract 
included  within  the  premises  described  and  containing 
5.21  acres,  and  having  tendered  the  purchase  price 
thereof  pursuant  to  the  terms  of  the  lease,  it  was  error 
for  the  trial  court  to  refuse  to  allow  appellant  to  prove 
that  he  was  put  into  possession  of  that  portion  of  the 
land  sued  for.  Further,  it  is  contended  in  this  respect 
that,  inasmuch  as  the  judgment  for  rental  was  based 
upon  an  acreage  including  this  5.21  acres  so  selected, 
the  judgment  to  that  extent  was  excessive,  and  the 
rental  fixed  exorbitant.  In  this  respect  the  respondent 
argues,  and  we  think  correctly,  that,  had  appellant  in 
view  of  the  terms  of  the  lease,  sought  to  purchase  all  of 
the  tract  of  land,  the  expression  "all  or  any  part,"  as  set 
forth  in  the  lease,  might  have  been  a  sufficient  descrip- 
tion; but,  inasmuch  as  appellant  elected  to  purchase 
only  a  fractional  portion  of  the  tract  of  land,  to  wit,  5.21 
acres  arbitrarily  selected  by  him,  the  language  of  the 
lease  constituted  no  description  whatever.  It  is  a  doc- 
trine well  established  with  reference  to  the  introduction 
of  oral  evidence  explanatory  of  ambiguities  in  written 
instruments  of  a  nature  such  as  the  one  involved  here 
that,  where  there  is  a  description  of  some  sort,  which 
description  may  be  made  intelligibly  definite  by  evi- 
dence aliunde,  parol  evidence  may  be  introduced  to 
identify  the  land  or  premises  in  the  contemplation  of 
the  makers  of  the  instrument.  But  the  rule  is  universal 
that  courts  will  not,  for  the  purpose  of  decreeing  a 
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specific  performance,  reform  a  written  contract  in  a 
case  of  omission  through  fraud  or  mistake.  It  is  doubt- 
ful or  ambisruous  terms  only  that  may  be  clarified  by 
evidence  aliunde.  But  the  entire  absence  of  terms  of 
description  or  definition  will  not  be  supplied  by  parol 
evidence.    (Crockett  v.  Green,  3  Del.  Ch.  466.) 

The  case  of  Rampke  v.  Beuhler,  203  111.  384,  67  N.  E. 
796,  affords  an  illustration  of  an  application  of  the  rule 
which  we  deem  applicable  here.  There  the  agreement 
between  the  parties  reads: 

"Claus  Eggers  and  Ester  Eggers  herein  agree  to  deed 
to  William  Beuhler,  of  Harvey,  Cook  County,  Illinois, 
four  lots,  25  feet  by  150  feet  deep,  in  either  section 
8  or  9,  town  36  north,  range  14  east  of  the  third  prin- 
cipal meridian,  in  Cook  County,  Illinois,  for  his  assis- 
tance in  case  of  Mohr  et  al.  v.  Eggers  et  al.,  to  be  on  the 
road  north  side  of  said  land." 

The  court,  in  reviewing  the  question  of  law  applicable 
to  the  admissibility  of  parol  evidence  for  the  purpose  of 
establishing  the  tract  of  land,  said : 

"A  description  of  land  may  be  sufficient  if  a  surveyor 
can  locate  it  with  or  without  the  aid  of  extrinsic  evi- 
dence, and  where  a  sufficient  description  is  given,  parol 
evidence  may  be  resorted  to  to  locate  the  premises,  but 
where  there  is  no  description,  and  the  uncertainty  is 
patent,  parol  proof  cannot  be  permitted  to  show  what 
was  intended." 

Continuing,  the  court  says : 

"In  this  case  the  lots  agreed  to  be  conveyed  could  not 
be  ascertained  or  identified,  and,  as  a  matter  of  fact, 
had  no  existence.  *  •  "  In  specific  performance  of 
a  contract  the  province  of  the  court  is  to  enforce  the 
contract  which  the  parties  have  made,  and  not  to  make 
a  contract  for  them  and  then  enforce  it." 

In  the  case  of  Reed  v.  Lowe,  8  Utah,  39,  29  Pac.  740, 
the  agreement  pursuant  to  which  specific  performance 
was  sought  to  be  enforced  read  thus : 

"Also  do  I  sell  to  N.  K.  Ardahl  a  part  of  my  lot  on  the 
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bench,  size  6x10  rods  deep,  to  be  taken  either  way  from 
my  house,  for  the  sum  of  $75  per  rod,  or,  if  it  is  taken 
6x20  rods,  for  the  sum  of  $100  per  rod ;  in  either  case 
on  the  following  agreement,"  etc. 

The  court,  in  passing  upon  the  matter,  held,  in 
conformity  with  the  general  rule,  that  a  description  is 
regarded  as  sufficiently  definite  and  certain  when  it 
contains  a  reference  from  which  it  can  be  made  certain. 
The  description  there  was  held  to  contain  no  reference 
from  which  definiteness  could  be  established.  The  con- 
tract was  held  void  for  uncertainty.  That  case  is  an 
expression  of  the  rule  that  parol  evidence  is  not  admis- 
sible to  supply  that  which  ia  lacking  in  the  contract  by 
reason  of  which  the  indefiniteness  resulted. 

In  the  case  of  Knight  v.  Alexander,  42  Or.  521,  71  Pac. 
657,  the  deacription  in  the  agreement  was  100  acres  of 
land  off  the  west  end  of  a  certain  tract  of  land  lyin^r 
along  Lake  Labish.  There  the  court,  while  reviewing 
many  cases  applicable  to  the  question  here,  said : 

"Courts  do  not  permit  parol  evidence  to  be  given  to 
describe  the  property  intended  to  be  included  in  the 
contract,  and  then  apply  such  description  to  the  terms 
thereof." 

To  the  same  effect  are  the  cases  of  Omaha  Loan  & 
Ti-ust  Co.  V.  Goodman,  62  Neb.  197,  86  N.  W.  1082,  and 
Nippolt  V.  Kammon,  39  Minn.  372,  40  N.  W.  266,  and 
Wiegert  v.  Franck,  56  Mich.  200,  22  N.  W.  303. 

Following  the  rule  of  the  admissibility  of  parol  evi- 
dence under  such  circumstances  as  laid  down  by  courts 
and  chancellors  in  so  many  instances,  the  trial  court  in 
this  instance  ruled  correctly  in  excluding  evidence  bear- 
ing upon  the  selection  of  a  5.21-acre  tract  contended  1^ 
appellant  to  be  excluded  from  the  effect  of  this  suit. 

As  we  have  already  intimated,  had  the  appellant  exer- 
cised the  option  to  purchase  the  entire  tract  involved  in 
this  controversy,  and  in  so  exercising  had  complied  with 
the  terms  of  the  lease,  a  different  question  would  be 
involved.  The  term  "any  part,"  used  in  the  lease,  having 
no  fixity  as  to  amount,  position,  boundary,  or  form,  was 
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SO  indefinite  that  parol  evidence  could  not,  under  the 
rule,  be  resorted  to  for  its  establishment. 

We  are  referred  by  appellant  to  the  case  of  Schroeder 
V.  Gemeinder,  10  Nev.  355,  There  Mr.  Justice  Hawley, 
speaking  for  this  court,  referred  approvingly  to  the 
decision  of  the  Supreme  Court  of  California  in  the  case 
of  De  Rutte  v.  Muldrow,  16  Cal.  513,  wherein  that  court 
had  before  it  a  controversy  in  which  was  involved  an 
instrument  of  lease  containing  the  provision : 

"That  the  said  Muldrow  shall  have  the  privilege  of 
purchasing  any  part  of  said  land  during  the  continua- 
tion of  this  lease,  at  its  value  in  preference  to  any  other 
persons." 

It  will  be  observed  that  neither  the  Schroeder  case 
nor  the  De  Butte-Muldrow  case  is  of  assistance  to  us  in 
determining  the  question  here  involved.  Indeed,  it  may 
be  said  that  neither  of  these  cases  holds  contrary  to  the 
view  we  have  heretofore  expressed  in  conformity  with 
the  authorities  cited.  In  neither  of  these  cases  does  the 
court  attempt  to  discuss  the  validity  of  the  contract 
from  the  standpoint  of  uncertainty  as  to  the  premises 
described.  In  the  Schroeder  case  the  premises  were 
specifically  and  definitely  fixed  by  the  description, 
while  in  the  Muldrow  case  the  controversy  turned  on  the 
right  of  the  lessee  to  purchase  any  part  of  the  premises 
when  such  part  had  been  designated  and  offered  for  sale 
to  third  parties.  The  case  rather  turned  on  the  right 
of  one  to  make  such  contract.  The  question  of  definite- 
ness  of  the  premises  involved  was  not  before  the  court, 
as  we  read  the  decision. 

The  uncertainty  existing  with  reference  to  the  option 
sought  to  be  established  by  the  lease  here  in  question 
exists  not  only  with  reference  to  the  description  and 
amount  of  the  land  to  be  selected,  but  equally  so  with 
reference  to  the  manner  of  selection  or  as  to  who  was 
to  make  such  selection.  Appellant  contends  that  by  this 
language  the  meaning  conveyed  was  that  he  alone  had 
the  right  to  make  the  selection  as  to  the  part  which  he 
would  elect  to  purchase.     But  the  language  used  fails 
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to  affirm  this  contention.  It  might  with  equal  propriety 
be  claimed  by  respondent  that  she  should  make  the 
selection,  and  under  such  circumstances  would  it  be 
contended  that  appellant  was  bound  to  purchase  the 
part  selected  by  respondent  for  sale  at  the  price  stipu- 
lated ?  The  appellant  is  not  designated  as  the  party  to 
make  the  selection  any  more  than  is  the  respondent.  ■ 
The  indefiniteness  as  to  this  phase  has  more  than  one 
aspect. 

Our  attention  has  also  been  directed  to  the  case  of 
Fleishman  v.  Woods,  136  Cal.  256,  67  Pac.  276,  wherein 
the  Supreme  Court  of  California  dealt  with  the  question 
here  presented,  and  we  deem  that  case  worthy  of  com- 
ment, only  for  the  purposes,  however,  of  differentiation. 
In  that  case  Fleishman  brought  his  action  to  quiet  title 
to  a  certain  ten-acre  tract  of  land.  At  a  subsequent 
date  the  defendant.  Woods,  filed  a  cross-complaint  pray- 
ing for  the  specific  performance  of  a  certain  contract 
relating  thereto.  This  contract,  made  the  basis  of  the 
cross-complaint,  was  entered  into  between  the  plaintiff, 
Fleishman,  and  a  third  party,  and  provided  that  upon 
the  third  party's  performing  certain  conditions  he 
should,  at  the  end  of  three  years,  become  entitled  to  a 
conveyance  "of  4'/^  acres  of  the  west  half  of  said  10 
acres,  to  be  selected  by  the  plaintiff."  The  court,  in 
dealing  with  the  specific  question,  said : 

"There  is  no  uncertainty  as  to  the  manner  in  which 
the  selection  is  required  to  be'  made,  nor  do  we  see  any 
lack  of  power  in  a  court  of  equity  to  compel  the  selec- 
tion to  be  made." 

It  will  be  noted  that  by  the  cross-complaint  in  that 
case  the  defendant  sought  to  compel  the  plaintiff  to  do 
that  which  by  his  contract  he  had  agreed  to  do,  namely, 
to  select  the  number  of  acres  designated.  In  the  matter 
at  bar  the  party  to  make  the  selection  is  unnamed  and 
unindicated.  Where  the  terms  and  conditions  of  the  con- 
tract between  the  parties  here  at  all  analogous  to  those 
referred  to  by  the  court  of  California  in  the  Fleishman- 
Woods  case,  we  would  have  no  hesitancy  in  concurring 
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in  the  rule  there  asserted.  Whatever  may  be  said  as  to 
the  doctrine  laid  down  in  Fleishman  v.  Woods,  supra, 
the  correct  rule,  and  that  which  is  in  conformity  with 
greater  weight  of  authority,  is  to  be  found  in  the  case 
of  Eatcm  v.  Wilkine,  163  Cal.  742,  127  Pac.  71,  where 
the  Supreme  Court  of  California,  speaking  through  Mr. 
Justice  Melvin,  said : 

"The  description  in  the  contract  must  be  sufficient  to 
bind  interested  parties,  and  cannot  be  made  to  depend 
for  its  very  existence  upon  the  subsequent  action  of  one 
of  them." 

Our  attention  has  been  directed  to  the  case  of  Re-petto 
V.  Baylor,  61  N.  J.  Eq.  501,  48  Atl.  774.  The  case  was 
there  brought  before  the  chancellor  on  motion  to  dis- 
miss under  rule.  On  such  motion  it  was  held  that  the 
facts  alleged  in  the  bill  of  complaint  were  to  be  taken  as 
true.  In  the  light  of  this  rule  the  court  held  that  specific 
performance  would  be  required ;  but  the  contract  as  set 
forth,  together  with  the  allegations  of  the  bill  in  equity, 
established  an  agreement  between  the  parties  whereby 
the  vendor  was  to  convey  138  lots,  "the  same  to  be 
chosen  and  designated  by  the  said  R.,  and  said  lots  to 
remain  as  now  marked  upon  map  made  by  Morris  Hill- 
tnan,"  etc. ;  further,  that  at  the  time  of  making  the 
contract  the  vendee,  by  the  vendor's  direction,  marked 
on  the  map  designated  the  138  lots  referred  to  in  the 
contract.  In  that  case  the  contract  entered  by  the 
parties,  together  with  the  map  setting  forth  the  marked 
selections,  became  a  part  of  the  bill  in  equity,  and  the 
court  said : 

"In  the  contract  and  map  exhibited  in  the  amended 
bill  it  appears  that  certain  ascertained  lots  were  origi- 
nally selected  by  both  parties,  and  that  there  was  an 
agreement  of  both  that,  in  case  any  of  them  had  been 
previously  sold,  one  party  should  choose  an  equal  num- 
ber from  those  indicated  in  the  same  blocks  to  take  their 
places.  Here  was  an  exact  designation  of  a  number  of 
lots,  and  an  agreement  whereby,  in  case  any  selected 
could  not  be  conveyed  for  want  of  title,  one  party  only 
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should  choose  enough  other  lots  from  the  defined  limits 
to  fill  the  number.  The  minds  of  the  parties  had  come 
to  a  final  agreement  upon  the  subject-matter  of  the  sale ; 
the  vendor  agreeing,  in  a  named  contingency,  that  the 
vendee  should  select  what  a  part  of  it  should  be.  Noth- 
ing remained  to  be  done  between  them  as  negotiating 
contractors.  It  was  always  in  the  power  of  either  to 
enforce  the  contract — the  vendor,  by  requiring  pay- 
ment of  the  price ;  the  vendee,  by  selecting  the  number 
of  lots  necessary  to  supply  the  deficiency  and  requiring 
conveyance." 

The  rule,  as  asserted  by  some  commentators  and 
courts,  that  a  contract  giving  one  of  the  parties  the  right 
of  selection  of  the  lot  or  lots  to  be  conveyed  is  not 
incapable  of  specific  performance,  would  be  applicable 
here,  if  the  conditions  of  the  contract  or  the  facts  pre- 
sented were  in  keeping  with  the  rule.  In  the  matter  at 
bar  the  absence  of  designation  in  the  contract  as  to  'who 
was  to  make  the  selection  constitutes  an  element  which 
removes  this  case  from  the  rule  referred  to. 

We  would  close  the  question  with  the  assertion  of  a 
rule  which,  directly  applicable  and  eminently  just  under 
the  requirement  of  the  statute  of  frauds,  will  serve  to 
recapitulate  our  views  as  heretofore  set  forth:  The 
description  of  real  property  in  an  option  contract  nnust 
be  so  set  forth  in  the  writing  that  it  can  be  identified 
from  the  instrument  itself.  Parol  evidence  is  admissible 
for  no  other  purpose  than  to  show  the  application  of 
the  description,  as  given  in  the  instrument,  to  the 
particular  property  intended  to  be  conveyed  by  and 
described  therein.  Exclusion  of  all  other  property  from 
the  effect  of  the  agreement  is  primarily  the  purpose  of 
admitting  such  evidence  at  all.  Not  for  the  purpose  of 
furnishing  or  supplying  a  description  is  parol  evidence 
admissible,  but  only  to  identfy  that  which  the  agree- 
ment describes.  (Barnes  v.  Rea,  219  Pa.  287,  68  Atl. 
839 ;  Heyward  v.  Bradley,  179  Fed.  325,  102  C.  C.  A. 
509;  Wadick  v.  Mace,  191  N.  Y.  1,  83  N.  E.  571 ;  Bauer 
V.  Lumaghi  Co.,  209  111.  316,  70  N.  E.  634;  Broadway 
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Hospital  and  Sanitarium  v.  Decker,  47  Wash.  586,  92 
Pac.  445;  Tippins  v.  Phillips,  123  Ga.  415,  51  S.  E.  410; 
Eaton  v.WilkiTis,  supra.) 

It  is  our  conclusion  here  that  that  portion  of  the  lease 
which  attempted  to  confer  an  option  or  right  to  purchase 
"any  part"  of  the  leased  premises  herein  involved,  being 
void  for  indeftniteness,  was  therefore  not  enforceable; 
and  evidence  offered  for  the  purpose  of  establishing 
selection  by  the  appellant  of  a  fractional  tract  included 
within  the  whole  of  the  premises  leased  and  less  than  all 
of  such  premises,  as  well  as  evidence  going  to  establish 
tender  of  money  aa  payment  for  the  same,  was  properly 
excluded  by  the  trial  court. 

The  trial  court  found  that  the  monthly  value  of  the 
rental  and  profits  of  the  premises  involved  and  held  over 
by  appellant  was  the  sum  of  $62.49.  The  court  found, 
among  other  things,  that  while  the  appellant  was  in 
possession  of  the  premises,  and  holding  the  same  over, 
be  caused  large  portions  of  the  land,  bearing  valuable 
crops,  to  be  frequently  inundated  and  flooded  with  water, 
and  had  damaged  the  premises  by  allowing  large  quan- 
tities of  water  to  remain  standing  on  the  land,  thereby 
impairing  its  productive  qualities.  The  court  assessed 
the  damages,  including  the  rental  value  of  the  land,  at 
?702.08.  There  is  a  substantial  conflict  appearing  in  the 
record  as  to  the  element  of  rental  value  of  the  premises 
and  as  to  the  damage  accruing  thereto  by  the  acts  of 
appellant. 

7.  In  view  of  the  long-eatablished  rule  of  this  court 
not  to  disturb  a  finding  of  the  trial  court  on  a  matter  of 
fact,  where  there  is  substantial  evidence  to  support  it, 
and  further,  in  view  of  the  fact  that  in  assessing  the 
damages  and  fixing  the  rental  value  we  find  nothing 
which  would  indicate  the  slightest  element  of  passion  or 
prejudice  on  the  part  of  the  trial  court,  we  do  not  find 
ourselves  justified  in  doing  other  than  sustaining  the 
judgment  rendered. 

8, 9,  Error  is  assigned  to  the  action  of  the  trial  court 
in  denying  appellant  a  trial  by  jury.    It  appears  that  at 
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the  time  of  the  setting  of  the  case,  and  approximately 
two  weeks  before  the  date  of  trial,  duly  authorized  coun- 
sel for  both  appellant  and  respondent  appeared  In  open 
court  and  waived  a  jury  trial.  Nothing  further  appears 
to  have  been  done  in  this  respect  until  the  day  and  at 
the  hour  set  for  the  trial,  at  which  latter  time  new  and 
additional  counsel  appeared  for  appellant  and  asked  for 
trial  by  jury,  which  request  was  denied.  The  constitu- 
tion of  this  state  provides  (art.  1,  sec.  3)  ; 

"The  right  of  trial  by  jury  shall  be  secured  to  all  and 
remain  inviolate  forever ;  but  a  jury  trial  may  be  waived 
by  the  parties  in  all  civil  tases  in  the  manner  to  be  pre- 
scribed by  law.    •    *    * " 

Section  6226,  Revised  Laws,  being  section  284  of  our 
civil  practice  act,  provides: 

"Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  contract,  or  for 
the  recovery  of  specific  real  or  personal  property,  with 
or  without  damages,  and  with  the  assent  of  the  court,  in 
other  actions,  in  the  manner  following: 

"1.  By  failing  to  demand  the  same  at  or  before  the 
time  the  cause  is  set  for  trial  or  to  appear  at  the  trial. 

"2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

"3.  By  oral  consent  in  open  court,  entered  in  the 
minutes." 

Were  this  other  than  a  case  for  the  recovery  of  specific 
real  property  with  damages  for  wrongful  retention,  we 
might,  in  view  of  the  language  of  the  statute,  regard  the 
question  differently.  The  waiver  entered  into  by  coun- 
sel for  the  appellant  through  his  attorney  in  the  first 
instance  was  such  as  is  contemplated  by  subdivision  3 
of  section  5226,  Revised  Laws ;  that  is,  "oral  consent  in 
open  court  entered  in  the  minutes."  Trial  by  jury  hav- 
ing been  waived  in  the  first  instance  by  counsel  for 
appellant,  it  was  within  the  discretion  of  the  trial  court 
to  thereafter,  upon  motion  or  request,  disregard  or  set 
aside  the  waiver  theretofore  entered  pnd  try  the  case 
by  jury.  Hence  what  we  are  called  upon  to  determine 
here  is  rather  as  to  whether  the  trial  court  abused  its 
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discretion  in  refusing  to  set  aside  the  waiver  of  jury 
theretofore  entered.  While  in  our  judgment  the  better 
policy  under  such  circumstances,  if  no  material  injury 
or  delay  were  caused  or  occasioned,  would  be  for  the 
trial  court  to  have  set  aside  or  disregarded  the  waiver 
and  called  in  a  jury,  we  find  no  ground  upon  which  to 
hold  that  the  trial  court  in  this  instance  was  guilty  of 
abuse  of  discretion  in  refusing  so  to  do.  (Ferrea  v. 
Ckabot,  121  Cal.  238,  53  Pac.  689,  1092;  Stoasey  v. 
Adair,  88  Cal.  179.  25  Pac.  1119.) 

The  judgment  and  order  appealed  from  are  affirmed. 

It  is  so  ordered. 

Coi£UAN,  J.,  dissenting : 

I  dissent. 

The  agreement  entered  into  between  the  parties 
described  in  detail  the  entire  tract  of  land  leased  to 
appellant,  and  gave  him  an  option  or  right  to  purchase 
"all  or  any  part  of  the  land  herein  leased  which  lies 
south  of  the  fence,  •  •  *  containing  twenty  acres, 
tnore  or  less."  It  is  a  general  rule  that  contracts  capable 
of  being  made  certain  will  be  specifically  enforced.  (26 
Ency.  Law,  2d  ed.  p.  38.)  Since  the  twenty-acre  tract 
is  sufficiently  described,  two  questions  arise :  First,  did 
the  agreement  confer  upon  the  lessee  the  right  to  select? 
Secondly,  wias  the  5.21  acres  selected  by  the  lessee 
capable  of  being  made  certain?  The  twenty-acre  tract 
being  clearly  described,  there  can  be  no  doubt  in  my 
mind  but  that  the  5.21  acres  selected  by  the  lessee  was 
capable  of  being  made  certain,  and  was  made  certain 
by  the  acts  of  the  lessee.  I  think  this  view  is  sustained 
by  the  authorities.  (FleishTnan  v.  Woods,  135  Cal.  256, 
67  Pac.  276;  36  Cyc.  595,  jiote  4;  26  Ency.  Law,  2d 
ed.  36.)  I  am  also  of  the  opinion  that  no  other  construc- 
tion can  be  put  upon  the  language  used  except  that  the 
lessee  should  have  the  right  to  select.  If  he  be  given  the 
option  to  purchase  "any  part"  of  the  twenty-acre  tract,  it 
is  evident  to  my  mind  that  the  parties  must  have  contem- 
plated that  the  mental  process  of  selection  should  be 
etercised  by  the  lessee. 
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As  to  the  case  of  Eaton  v.  WUkina,  which  is  quoted 
from  in  the  prevailing  opinion,  the  option  agreement 
gave  no  further  description  of  the  land  than  "our  land 
of  1,060  acres."  It  did  not  name  the  county  and  state 
in  which  it  was  situated.    The  court  in  that  case  said : 

"The  contract  here  pleaded  is  one  which  in  and  of 
itself  gives  no  clue  to  the  property  involved,  and  the 
complaint  states  no  facts  which  would  clarify  the 
obscure  references  therein  contained." 

It  was  in  view  of  this  situation  that  the  court  said : 

"The  description  in  the  contract  must  be  sufficient  to 
bind  interested  parties,  and  cannot  be  made  to  depend 
for  its  very  existence  upon  the  subsequent  action  of  one 
of  them." 

The  court  evidently  intended  to  lay  down  a  rule 
applicable  to  the  facts  of  that  particular  case.  I  am  of 
of  the  opinion  that  the  language  of  Lord  Halsbury, 
which  we  quoted  in  Jensen  v.  Pradere,  39  Nev.  466,  159 
Pac.  55,  is  of  striking  application  in  construing  the 
language  last  quoted.    The  quotation  alluded  to  reads: 

"Every  judgment  must  be  read  as  applicable  to  the 
particular  facts  proved,  or  assumed  to  be  proved,  since 
the  generality  of  the  expressions  which  may  be  found 
there  are  not  intended  to  be  expositions  of  the  whole  law, 
but  governed  and  qualified  by  the  particular  facts  of 
the  case  in  which  such  expressions  are  to  be  found.  A 
case  is  only  an  authority  of  what  it  actually  decides. 
I  entirely  deny  that  it  can  be  quoted  for  a  proposition 
that  may  seem  to  follow  logically  from  it," 

If  the  court  (in  Eaton  v.  Wilkins)  had  not  used  the 
language  referred  to  in  this  sense,  I  am  of  the  opinion 
that  it  would  have  expressly  overruled  the  case  of 
Fleishman  v.  Woods,  supra.  If  the  Eaton  case  is  to  be 
construed  as  contended  in  the  prevailing  opinion,  then 
should  A  give  B  a  lease  for  one  year  upon  two  adjoining 
town  lots,  both  of  which  are  described  by  the  number 
designated  in  the  recorded  plat  of  the  town,  and  also  by 
metes  and  bounds,  and  in  the  agreement  of  lease  an 
option  is  given  B  to  purchase  the  entire  tract  leased,  or 
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either  of  the  lots  described,  as  he  may  elect,  an  action 
for  specific  performance  would  not  lie  in  case  he  elected 
to  purchase  one  of  the  lots  only,  because  his  right  to  do 
so  would  depend  upon  the  "subsequent  action  of  one  of 
the  parties,  namely,  the  designating  of  the  lot  he  elected 
to  buy. 
I  cannot  give  my  assent  to  any  such  rule. 

On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 


[No.  22(16] 

ALEXANDER  C.  FORSYTH,  Respondent,  v.  J.  H. 
HEWARD,  AS  Administbator  of  the  Estate  op 
JANE  FORSYTH,  Deceased;  GEORGE  ROBSON, 
JANE  LAW,  JAMES  PATTISON,  ANDREW 
PATTISON,  JOHN  PATTISON,  J.  H.  HEWARD, 
THERESA  HEWARD.  AND  SOPHIA  G.  BLUM. 
Appellants. 

(170  Pro.  21] 

1.  1YITSE88BS — Competency — Statute. 

T.'iMler  Rev.  Lawn.  MIO,  dei'Iaring  that  iio  iierson  Bhfill  Ite 
allowed  to  tpntiry  when  the  other  part;'  to  the  transaction  ts 
[iMd.  or  when  the  opposite  party  to  the  action  or  the  person 
for  whose  Immediate  benefit  the  action  or  proceeding  is  prose- 
cuted or  defended,  is  the  representntlve  of  r  deceased  person 
when  the  facts  to  he  proven  transpired  before  the  death  of  such 
ileceaspd  penion.  testimonj'  of  the  mother  of  plaintiff  who  was 
iidopted  by  the  testatrix  and  her  hnsliand.  in  a  snit  against 
tlie  testatrix's  executor  to  enforce  specific  performance  of 
alleged  contracts  by  ivhich  plalntitt  was  to  inherit  any  property 
ot  which  testatrix,  and  her  husband  might  die  possessed.  It 
appearing  that  testatrix's  husband  conveyed  all  bis  property  to 
her.  as  to  matters  relative  to  the  alleged  agreement  transpiring 
before  the  death  of  the  testatrix,  all  of  which  tended  to  establish 
the  Alleged  contract  of  adoption,  is  inndmlsslhle. 

2,  WiTSESSES — Com  PETE  N  <■!■— Stat  fTE. 

In  such  case  testimony  hy  piaintitTs  own  father  concerning 
acts  and  conduct  of  testatrix  and  her  hnsliand  when  they  went 
to  his  bouse  to  get  plaintiff  is  also  Inadmissible  under  Ker. 
Laws.  5419;  for  it  wonid  be  a  mere  evasion  to  allow  testimony 
as  to  acts  when  testimony  as  to  transact  ions  with  deceased 
persons  Is  Inadmissible. 

Vol.  n-K 
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3.  Wills — Aobeeuent  to  SIake — Evidence — Sufficiemcy. 

In  a  suit  to  epcciScally  enforce  a  contract  tbat  plaintiff  wbo 
was  adopted  by  testatrix  and  her  busband  should  luberlt  what- 
ever property  they  might  die  poweeaed  of,  evidence  held  \nsat- 
Hcient  to  show  more  than  the  adoption  of  plaintiff,  and  not  to 
establieh  the  af:reement  as  to  the  Inheriting  of  property'. 

4.  Adoption — Effect — Rioiit  of  Adoptkd  Chilo. 

An  adopted  child  acquires  no  greater  right  of  inheritance 
than  n  natural  child,  and  the  adoption  does  not  deprive  the 
adoptive  parent  of  the  right  to  dlspoae  of  his  proi>erty  by  will. 
D.  Specific  Perforuance — Evidebce— Sufficiency. 

One  seeking  specific, perfornmuce  of  a  contract  whereby  he 
was  to  Inherit  the  property  of  others  has  the  burden  of  proof, 
and  specific  performance  will  be  denied  unleas  the  contract  Is 
established  by  clear  and  satisfactory  evidence. 

Appeal  from  Second  Judicial  District  Coart,  Washoe 
County;  J.  Emmett  Walsh,  Judge. 

Action  by  Alexander  C.  Forsyth  against  J.  H.  Reward. 
as  administrator  of  the  estate  of  Jane  Forsyth,  deceased, 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     ReTorsed,  and  remanded  for  new  trial. 

James  T.  Boyd  and  Ayrea  &  Gardiner,  for  Appellants: 
An  agreement  to  adopt  is  not  of  itself  an  agreement  to 
convey.  "  By  the  weight  of  authority  the  laws  permitting 
the  adoption  of  children  confer  on  them  simply  the  ordi* 
nary  rights  of  inheritance,  and  do  not  affect  the  power  of 
the  adoptive  parent  to  dispose  of  his  property  by  will." 
(1  C.  J.  1396. )  "An  agreement  to  adopt  does  not  prevent 
the  person  making  the  agreement  from  disposing  by  will 
of  all  his  property  to  other  persons  than  the  child  to  be 
adopted."  (1  C.  J.  1378;  Melaney  v.  Cameron.  161  Pat 
1180;  Tmonsend  v.  Perry,  164  N.  Y.  Supp.  441.)  "A  con- 
tract to  adopt  a  child  is  one  thing  and  a  contract  to  make 
a  will  in  the  child's  favor  is  another.  If  a  child  is  adopted 
it  is  entitled  to  inherit  as  an  heir,  if  the  adopting  party 
should  die  intestate;  but  it  is  liable  to  be  cut  out  by  will, 
as  one's  own  child  is."  (Grantham  v.  Gossett,  182  Mo. 
651;  Davis  v.  Hendricks,  12  S.  W.  887;  Westerman  v. 
Schmidt,  80  Mo.  App.  344;  Dickin  v.  McKinley,  163  IlL 
318;  1  C.  J.  1379. )  Under  our  statute,  as  elsewhere,  an 
adopted  child's  rights  are  no  greater  than  those  of  a 
natural  child.    (Rev.  Laws,  5830.) 
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Not  only  the  plaintiff's  contract,  but  its  terms,  must 
be  established  by  evidence  which  is  clear,  satisfactory, 
cogent  and  convincing.  Some  states  refuse  the  remedy 
altogether.  (36  Cyc.  675,  692;  1  C.  J.  1379;  Strange  v. 
Cnwley,  91  Mo.  287;  Taylor  v.  Von  Schraeder,  107  Mo. 
206;  Rickardaon  v.  OHh.  40  Or.  252;  Jones  v.  Patrick,  145 
Fed.  440;  Hubbard  v.  Hvhbard,  140  Mo.  300;  Wolfinger  v. 
McFarland,  67  N.  J.  Eq.  687;  Rons  v.  floss.  137  N.W.  1034. ) 

"Evidence  in  supportof  a  decree  for  specificperformance 
must  leave  no  room  for  reasonable  doubt  in  the  mind  of  the 
chancellor."  (Missouri  P.  R.  Co.  v.  McCarty.  97  Mo.  214.) 

In  cases  where  there  is  a  will  a  contract  to  adopt  will 
not  upset  it.  An  agreement  to  make  one  an  heir  is  not 
sufficient.  Plaintiff  must  prove  a  contract  to  convey  or 
leave  property.  {Davis  v.  Hendricks,  12S.  W.  887;  Asbury 
v./ftcjWin,81S.W.393.) 

The  trial  court  erred  in  permittintr  plaintiff  to  testify, 
over  objection,  to  any  matters  which  happened  before  the 
death  of  Jane  Forsyth.  Defendant  Heward,  as  executor, 
and  others  as  devisees,  are  the  representatives  of  a 
deceased  person.  Plaintiff  being  the  opposite  party  could 
not  testify.  Disqualification  goes  to  witness  and  excludes 
him  from  testifying  to  anything  except  "incidental  and 
preliminary  matters."  {Higgsv.Hansen.lS'^ev.Sdl;  Rev. 
Laws,  5419;  Roney  v.  Bvekland,  4  Nev.  45,  55,  57;  Burgess 
v.i/eim,  24Nev.  242.) 

That  the  law  will  not  allow  testimony  of  circumstances 
by  witnesses  disqualified  to  testify  directly  is  thoroughly 
established.  {Parker  v.  Ballard,  51  S.  E.  465;  Cash  v. 
Kirkham,  55  S.  W.  18;  Lodge  v.  Train,  63  Atl.  233;  Cowan 
V.  Musgrave,  35  N.  W.  496;  Harring  v.  Harring,  62  N.  W. 
666;  Knight  v.  Everett,  67  S.  E.  328;  Knight  v.  Russ,  19 
Pac.  698;  Ruley  v.  Sweeny,  60  S.  W.  574. ) 

Diam  &  Milier  and  W.  L.  Hacker,  for  Respondent: 
The  complaint  sets  out  certain  contracts  made  between 
the  natural  parents  of  the  boy,  Alexander  Forsyth,  and 
the  deceased,  John  Forsyth,  and  his  wife,  Jane  Forsyth, 
whereby  the  natural  parents  surrendered  and  gave  up 
their  son  to  the  said  Forsyths,  who  i^reed  and  promised 
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that  they  would  adopt  the  boy  as  their  own  son,  and  that 
on  their  death  he  would  become  entitled  to  and  inherit 
and  have  all  the  property  of  which  they  might  be  pos- 
sessed at  the  time  of  their  death.  PlaintifE  muat  prove 
the  contracts,  but  it  is  not  necessary  that  they  be  proved 
in  any  particular  manner.  Such  agreements,  either 
express  or  implied,  are  enforcible,  and  they  may  be 
established  by  circumstances.  The  adoptive  parent  may 
deprive  himself  of  the  power  to  dispose  of  his  property 
.  by  a  contract  binding  him  to  give  the  adopted  child  a 
certain  share  of  his  property.  An  agreement,  either 
express  or  implied,  to  give  the  adopted  child  a  certain 
portion  of  the  adoptive  parent's  property  will  be  enforced. 
(1  C.  J.  1378, 1379, 1396.)  "Contract  to  make  the  child 
equal  heir  with  other  children  will  be  enforced."  (Nowack 
V.  Berger,  31  L.  R.  A.  810.)  "An  agreement  to  make  the 
adopted  child  the  sole  heir  of  the  adopting  parents  may 
be  enforced,  although  the  instrument  is  insufficient  to 
create  an  adoption. "   {Fuselier  v.  Masse,  4  La.  423. ) 

By  the  Court,  COLEMAN,  J. : 

Plaintiff  by  this  action  seeks  the  specific  performance 
of  two  alleged  contracts.  The  complaint  alleges  that  the 
plaintiff  is  the  issue  of  the  marriage  of  Wm.  T.  Bacon 
and  Harriet  G.  Bacon,  now  Harriet  G.  Murdock;  that 
two  agreements  of  adoption  were  entered  into  whereby 
it  was  understood  and  agreed  that  John  T.  Forsyth  and 
his  wife,  Jane  Forsyth,  "would  adopt  him  [plaintiff]  as 
their  own  son,  and  promised  and  agreed  that  on  their 
deaths  he  would  become  entitled  to  and  inherit  and  have 
all  of  the  property  of  which  they  might  be  possessed  at 
the  time  of  their  deaths" ;  that  in  pursuance  of  such 
agreement  plaintiff  was  given  to  the  said  Forsyths,  and 
that  they  gave  him  their  name,  reared  and  educated 
him;  that  said  Forsyths  made  one  or  more  futile 
attempts  to  adopt  plaintiff;  that  John  Forsyth  died  in 
1907,  but  prior  to  his  death  conveyed  his  property  to  his 
wife,  Jane  Forsyth,  who  died  in  1913. 
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The  answer  denies  all  of  the  material  allegations  per- 
taining to  an  agreement  to  adopt  and  of  plaintiff's  right 
to  take  the  property  of  the  Forsyths,  and  pleads  affirma- 
tively that  Jane  Forsyth,  prior  to  her  death,  made  and 
executed  her  last  will  and  testament,  whereby  she  dis- 
posed of  her  property  to  parties  other  than  the  plaintiff, 
and  nominated  and  appointed  the  defendant  Heward  as 
executor  of  her  estate ;  that  said  will  had  been  admitted 
to  probate ;  and  that  the  defendant  Heward  had  quali- 
fied as  executor  thereof. 

1.  It  is  insisted  on  behalf  of  defendants  that  the  court 
erred  in  permitting  the  natural  mother  of  the  plaintiff 
to  testify  in  his  behalf  relative  to  certain  matters  and 
things  which  transpired  before  the  death  of  John  and 
Jane  Forsyth  and  pertaining  to  the  contract  sought  to 
be  established  by  the  plaintiff,  upon  the  ground  that 
such  testimony  should  have  been  excluded  in  pursuance 
of  section  5419,  Revised  Laws,  which  provides : 
"No  person  shall  be  allowed  to  testify : 
"1.  When  the  other  party  to  the  transaction  is  dead. 
"2.  When  the  opposite  party  to  the  action,  or  the  per- 
son for  whose  immediate  benefit  the  action  or  proceed- 
ing is  prosecuted  or  defended  is  the  representative  of  a 
deceased  person,  when  the  facts  to  be  proven  transpired 
before  the  death  of  such  deceased  person." 

This  court,  in  Torp  v.  demons,  37  Nev.  483,  142  Pac. 
1115,  in  considering  a  very  similar  question,  laid  down 
what  we  believe  to  be  a  sound  doctrine,  and  one  which 
must  guide  us  in  determining  the  question  now  before 
us.  In  that  case,  in  determining  the  propriety  of  admit- 
ting testimony  of  a  witness  as  to  transactions  between 
himself  and  a  deceased  person,  it  was  held  that  the  fol- 
lowing elements  must  concur  and  be  apparent : 

"First,  the  witness  must  belong  to  a  class  which  the 
statute  renders  incompetent ;  second,  the  party  against 
whom  the  testimony  is  to  be  offered  must  belong  to  a 
class  protected  by  the  statute ;  and  third,  the  testimony 
itself  must  be  of  a  nature  forbidden  by  the  statute." 
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The  question,  then,  is:  Does  the  testimony  admitted 
in  evidence  violate  the  rule  enunciated?  Plaintiff's 
mother  was  permitted  to  testify  to  numerous  circum- 
stances which  transpired  prior  to  and  after  the  plaintiff 
went  to  live  with  the  Forsyths,  in  which  the  Forsyths 
played  a  part,  all  tendinjr  to  establish  the  alleged  con- 
tract of  adoption,  and  among  such  testimony  was  evi- 
dence to  the  effect  that,  at  the  request  of  the  Forsyths, 
she  went  with  them  and  the  plaintiff  to  a  notary  public 
to  have  adoption  papers  prepared,  and  was  informed  by 
the  notary  that  such  papers  would  have  to  be  prepared 
by  another.  We  think  the  court  erred  in  not  austaining 
an  objection  to  this  testimony,  for  the  reason  that  the 
witness  testified  squarely  to  a  circumstance  growing  out 
of  an  alleged  request  of  the  deceased  parties,  who  are 
dead  and  cannot  give  testimony  concerning  the  same, 
or  as  to  that  which  it  is  contended  transpired  as  a 
consequence  thereof. 

2.  Error  is  also  assigned  to  the  ruling  of  the  court 
upon  an  objection  to  certain  testimony  given  by  the 
natural  father  of  the  plaintiiff  concerning  certain  acts 
and  conduct  of  the  Forsyths  when  they  went  to  the 
house  of  the  witness  to  get  the  plaintiff,  tending  to 
establish  plaintiff's  cause  of  action.  Testimony  of  this 
character  is  as  much  a  violation  of  the  letter  and  siprit 
of  the  statute  as  to  permit  testimony  of  what  was  said 
by  the  deceased  parties.  It  is  an  old  saying  that, 
"Actions  speak  louder  than  words,"  and  it  was  clearly 
error  on  the  part  of  the  court  to  permit  one  of  the  parties 
to  the  alleged  contract  to  testify  to  anything  which 
transpired  between  the  parties  tending  to  establish 
plaintiff's  cause  of  action,  in  view  of  the  fact  that  the 
other  parties  were  dead. 

3.  It  is  next  contended  that  the  evidence  does  not 
sustain  the  judgment.  From  a  careful  reading  of  the 
record  we  are  of  the  view  that  the  trial  judge,  in  his 
written  opinion,  stated  the  evidence  as  strongly  in  favor 
of  the  plaintiff  as  it  will  permit,  and  hence  we  quote  at 
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length  all  that  is  contained  in  that  opinion  relative  to 
the  evidence  in  the  case.    It  reads : 

"In  September,  1885,  when  the  first  contract  was 
entered  into,  as  alleged  in  the  amended  complaint,  the 
custody  of  the  plaintiff  was  surrendered  by  his  mother 
to  John  F.  Forsyth  and  Jane  Forsyth,  his  wife,  in  whose 
custody  he  remained  continuously,  except  during  the 
period  he  was  with  his  father.  It  was  while  he  was  in 
the  custody  of  his  father  in  1890,  at  Reno,  Nevada,  the 
second  alleged  contract  was  entered  into,  and  the  cus- 
tody of  the  plaintiff  was  surrendered  by  his  father  to 
John  F.  Forsyth  and  Jane  Forsyth,  his  wife,  in  whose 
custody  he  remained.  John  F.  Forsyth  died  on  February 
6,  1907,  but  prior  to  his  death  he  conveyed  all  of  his 
proper^  to  Jane  Forsyth,  his  wife.  Jane  Forsyth  died 
on  April  26,  1913,  leaving  a  last  will  and  testament, 
which  has  been  admitted  to  probate  in  this  court,  in 
which  no  provision  was  made  for  plaintiff,  and  the  said 
Jane  Forsyth  bequeathed  to  other  parties  the  property 
that  came  to  her  from  her  husband,  the  said  John  F. 
Forsyth. 

"The  evidence  in  this  case  shows  that  John  F.  Forsyth, 
Jane  Forsyth,  his  wife,  plaintiff,  and  his  mother  called 
to  see  Richard  Martin,  when  plaintiff  was  very  small, 
with  reference  to  having  adoption  papers  prepared  and 
both  of  the  Forsyths  stated  to  him  they  were  there  for 
the  purpose  of  adopting  the  boy ;  that  his  mother  gave 
him  to  them  to  adopt,  as  they  had  no  children  of  their 
own,  and  called  the  boy  theirs. 

"H.  Lund  testified  the  Forsyths  said  they  took  the  boy 
to  raise ;  that  they  took  to  adopt  as  their  own. 

"H.  R.  Brown  testified  Mr.  Forsyth  introduced  plaintiff 
to  him  as  his  son. 

"Ross  Peterson  testified  of  Mr.  Forsyth  speaking  of 
plaintiff  as  his  boy. 

"Herbert  E.  Watts  testified  Mrs.  Forsyth  told  his 
mother  tbey  had  adopted  the  boy. 

"William  Watts  testified  he  had  a  conversation  with 
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Mrs.  Forayth  directly  after  1885,  in  which  she  said  she 
liked  the  boy  and  wanted  to  keep  him  as  lon^  as  he  hved 
and  as  long:  as  they  lived. 

"To  Mary  A,  Dickinson  the  Forsyths  referred  to  plain- 
tiff as  their  own  and  said  he  was  there  to  stay.  Both 
said  the  boy  was  theirs ;  had  taken  him  to  raise ;  spoke  of 
how  much  they  thought  of  him,  how  handy  he  was,  and 
how  much  he  could  do  for  them ;  also  that  in  a  conversa- 
tion with  Mrs.  Forsyth  she  said  that  Mr.  Forsyth  said 
the  affairs  were  settled  now,  and  for  her  to  see  that  he 
was  not  forgotten ;  that  what  was  left  was  supposed  to 
be  his ;  that  his  wish  was  for  Alex  to  get  the  property, 
and  wanted  Mrs.  Forsyth  not  to  forget  him.  This  was 
said  after  Mr.  Forsyth's  death. 

"It  appears  from  the  time  plaintiff  went  to  the  For- 
syths he  has  always  gone  by  the  name  of  Forsyth  and 
always  called  them  Father  and  Mother.  The  fact  that 
he  was  not  their  son  was  not  mentioned  to  him,  and  it 
does  not  appear  when  he  first  learned  they  were  not  his 
parents. 

"The  fact  in  issue  is  whether  either  or  both  of  the 
contracts  alleged  in  the  amended  complaint  were  made. 
Plaintiff  contends  he  has  established  the  contracts 
pleaded  by  him  in  his  amended  complaint  and  the  full 
and  faithful  performance  of  all  on  his  part  thereof,  while 
defendants  contend  that  no  such  contract  or  contracts 
have  been  established.  It  is  essential  that  a  contract 
be  established  substantially  as  claimed  by  plaintiff. 
Such  k  contract  may  be  established  by  circumstances,  but 
these  must  be  strong  and  satisfactory. 

"On  two  different  occasions,  as  it  appears  from  the 
testimony,  the  Forsyths  were  ready  and  willing  to  have 
the  necessary  and  proper  adoption  papers  taken  out, 
and  plaintiff's  parents  should  have  seen  to  it  that  it  was 
attended  to.  A  little  attention  to  the  matter  then  on 
their  part  would  have  avoided  the  trouble  and  litigation 
at  this  date,  and  the  reason  given  by  plaintiff's  mother 
when  she  found  it  would  be  necessary  to  go  to  Susan- 
ville,  Cal.,  for  this  purpose  was  that  she'  was  postmis- 
tress and  could  not  get  away,  but  on  the  second  occasion. 
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in  1890,  no  sufficient  excuse  can  be  offered  by  the  father 
of  plaintiff  for  not  seeing  to  it  and  having  the  matter 
properly  attended  to.  If  plaintiff's  parents  were  in 
this  respect  derelict  in  their  duty,  would  it  be  right  to 
cause  the  plaintiff  to  suffer  for  their  seeming  negli- 
gence, for  in  a  case  like  this,  where  the  alleged  agree- 
ment was  for  the  adoption  of  a  young  child,  who  was 
taken  into  the  family  and  raised,  the  child  could  not  be 
expected  to  see  to  the  issuance  of  adoption  papers. 

"It  also  appears  that  first  one  and  then  the  other  of 
the  Forsyths  stated  to  disinterested  parties  that  plain- 
tiff was  their  boy;  they  had  taken  him  to  adopt,  and 
even  went  so  far  as  to  say  they  had  adopted  him ;  also 
vhat  they  had  would  be  his.  Then  in  18d0,  when  plain- 
tiff was  in  the  custody  of  his  father,  they  threatened 
le^l  proceedings  in  order  to  regain  his  custody.  The 
testimony  covers  a  period  of  thirty  years,  and  it  is  not 
likely  the  witnesses  could  remember  everything  that  was 
said  during  that  time. 

"The  evidence  upon  which  plaintiff  relies  to  prove  the 
alleged  contracts  consists  of  admissions  and  declarations 
made  by  John  F.  Forsyth  and  Jane  Forsyth,  his  wife, 
during  their  lifetime.  The  value  of  admissions  as  evi- 
dence depends  on  the  circumstances  under  which  and 
to  whom  and  when  they  were  made.  Here  it  appears, 
when  plaintiff  was  very  small,  in  company  with  his 
mother  and  John  F.  Forsyth  and  Jane  Forsyth,  his  wife, 
they  called  upon  Richard  Martin,  who  was  a  notary  pub- 
lic, hving  at  Summit,  Cal.,  for  the  purpose  of  having  him 
prepare  adoption  papers ;  the  Forsyths  stating  they  were 
there  for  the  purpose  of  adopting  the  boy  who  had  been 
given  to  them  by  his  mother  for  that  purpose.  They 
had  no  children  of  their  own,  and  were  about  40  years 
old  at  the  time." 

From  a  reading  of  the  record,  as  well  as  from  this 
statement  of  the  evidence,  we  are  of  the  opinion  that  no 
stronger  deduction  can  be  made  than  that  a  contract  of 
adoption  simply  was  entered  into.  There  is  no  evidence 
tending  to  show  an  agreement  to  the  effect  that  plain- 
tiff should  become  the  owner  of  whatever  property  the 
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Forsyths  might  own  at  the  time  of  their  death.  The 
strongest  testimony  tending  to  sustain  such  a  contention 
was  that  given  by  the  witness  Mary  A.  Dickinson,  to 
the  effect  that  Mrs.  Forsyth  said  to  the  witness  that 
Mr.  Forsyth  had  said  to  Mrs.  Forsyth : 

"The  affairs  were  settled  now,  and  for  her  to  see  he 
[the  plaintiff]  was  not  forgotten;  that  what  was  left 
was  supposed  to  be  his ;  that  his  wish  was  for  Alex  to 
get  the  property,  and  wanted  Mrs.  Forsyth  not  to  forget 
him." 

But  this  is  not  evidence  of  a  contract  that  he  should 
become  the  owner  of  property  upon  the  death  of  the 
Forsyths.  If  it  indicates  anything,  it  is  simply  that  Mr. 
Forsyth  thought,  in  view  of  the  relation  which  had 
existed,  that  plaintiff  deserved  consideration  at  their 
hands.    In  concluding  his  opinion,  the  trial  judge  said; 

"From  the  testimony  introduced  on  the  trial  of  this 
case  it  clearly  appears  that  John  F.  Forsyth  and  Jane 
Forsyth,  his  wife,  entered  into  the  contracts  with  the 
plaintiff's  father  and  mother  for  his  adoption,  and  that 
plaintiff  is  entitled  to  a  specific  performance  of  the  same, 
which  entitled  him  to  the  property  owned  by  Jane 
Forsyth  at  the  time  of  her  death,  and  that  findings  and 
decree  should  be  prepared  accordingly,  and  for  costs  of 
suit" 

4.  From  this  it  will  be  seen  that  the  judge  based  his 
conclusion  that  plaintiff  was  entitled  to  a  decree  of  spe- 
cific performance  upon  the  theory  that  a  contract  of 
adoption  simply  had  been  entered  into,  and  not  upon 
the  theory  that  he  should  become  the  absolute  owner 
of  the  property  of  the  Forsyths  upon  their  death.  The 
courts  are  almost  unanimous  in  holding  that  an  adopted 
child  acquires  no  greater  right  than  a  natural  child,  that 
of  inheritance,  and  that  such  adoption  does  not  deprive 
the  adoptive  parent  of  the  right  to  dispose  of  his  prop- 
erty by  will,  unless  he  is  deprived  of  such  power  by  a 
contract  binding  him  to  give  his  property  to  the  adopted 
child.  (1  C.  J.,  sec.  122,  p.  1396.) 

5.  But  conceding,  for  the  purposes  of  this  case,  that 
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the  findings  of  the  court  are  sufficient  to  sustain  the 
judgment,  we  are  clearly  of  the  opinion  that  the  findings 
are  against  the  evidence.  It  is  a  well-established  rule 
that  the  burden  of  showing,  by  clear  and  satisfactory 
evidence,  a  contract  which  it  is  sought  to  have  specifi- 
cally enforced,  rests  upon  the  party  who  sets  up  and 
asks  its  enforcement,  and  unless  this  is  done  specific 
performance  will  not  be  decreed.  (Strange  v.  Crowley, 
91  Mo.  287,  2  S.  W.  421 ;  Taylor  v.  Von  Schraeder,  107 
Mo.206,  16S.  W.  679.) 

The  Supreme  Court  of  Oregon,  in  a  suit  for  the  specific 
performance  of  a  contract  to  will  property,  quotes 
approvingly  the  following  language: 

"  'In  this  class  of  cases,'  says  Barrett,  J.,  in  Gall  v. 
Gall  (Sup.)  19  N.  Y.  Supp.  332,  333,  'the  ordinary  rules 
which  govern  in  actions  to  compel  the  specific  perform- 
ance of  contracts,  and  which  furnish  reasonable  safe* 
guards  against  frauds,  should  be  rigidly  applied.  These 
rules  require  that  the  contract  be  certain  and  definite 
in  all  [of]  its  parts;  that  it  be  mutual,  and  founded 
upon  an  adequate  consideration;  that  it  be  established 
by  the  clearest  and  most  convincing  evidence.  Even 
then,  when  the  contract  limits  a  man's  right  to  dispose 
of  his  property  by  will,  it  is  regarded  with  suspicion, 
and  enforced  only  when  it  is  apparent  that  the  hand  of 
equity  is  required  to  prevent  a  fraud  upon  the  promi- 
see.' "     (Richardsm  v.  Orth,  40  Or.  263,  66  Pac.  930.) 

In  the  case  of  Jonea  v.  Patrick,  145  Fed.  440,  Judge 
Hawley  quotes  approvingly  as  follows  from  Morrow  v. 
Matthew,  10  Idaho,  423,  79  Pac.  197: 

"The  courts  have  quite  generally  held  that,  in  order 
to  enforce  the  specific  performance  of  a  parol  contract, 
it  must  be  clearly  and  satisfactorily  shown  to  the  trial 
court  as  to  its  execution  and  the  terms  and  conditions 
thereof.  If  the  contract  has  not  been  reduced  to  writ- 
ing, it  must  of  necessity  require  a  greater  weight  of 
evidence  to  establish  its  existence,  and  the  terms  and 
conditions  thereof,  and  in  those  respects  satisfy  the 
mind  of  the  court,  than  if  the  contract  were  in  writing 
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and  produced  in  evidence.  *  *  •  Neither  the  amount 
of  testimony,  nor  its  contradictory  or  corroborative 
nature,  constitute  the  leading  or  controlling  elements  in 
satisfying  a  court  or  jury  as  to  the  existence  or  non- 
existence of  the  fact  in  issue.  It  is  rather  the  convinc- 
ing character  and  quality  of  the  evidence  concerning  the 
particular  fact  in  dispute." 

The  general  rule  which  we  think  controls  in  such  cases 
may  be  found  in  36  Cyc.  692,  and  reads : 

"The  rules  as  to  the  weight  of  evidence  are  applied 
with  the  utmost  strictness  to  oral  contracts  to  devise 
the  whole  or  part  of  an  estate.  Such  contracts  are 
viewed  with  suspicion  by  the  courts,  and  must  be  estab- 
lished by  the  clearest  and  most  convincing  evidence.  In 
these,  as  in  other  contracts,  one  party  to  which  is 
deceased,  the  defendant  heirs  or  devisees  are  under  the 
disadvantage  that  they  are  deprived  by  his  death  of 
their  most  important  testimony.  In  such  contracts  the 
proof,  in  addition  to  inferences  from  the  situation,  cir- 
cumstances, and  relations  of  the  parties,  must  generally 
consist  of  evidence  of  verbal  declarations  made  by  the 
deceased  to  third  persons.  This  is  a  kind  of  evidence 
which  the  law  recognizes  as  weak  and  unsatisfactory, 
and  to  be  scrutinized  with  care.  Vague  admissions,  mere 
declarations  of  an  intention  to  confer  a  benefit,  loose 
and  unconnected  statements  made  to  different  persons 
at  various  times  in  chance  conversations,  do  not,  unless 
well  corroborated,  furnish  proof  of  such  a  character  as 
will  warrant  specific  performance  of  an  oral  contract 
or  gift." 

In  considering  evidence  offered  to  support  an  alleged 
contract  similar  to  the  one  contended  for  in  this  case, 
the  Court  of  Appeals  of  New  York,  in  the  case  of  Hamlin 
V.  Stevens,  177  N.  Y.  at  page  50,  69  N.  E.  at  page 
121,  said : 

"Such  contracts  are  dangerous,  •  •  *  Unless  they 
are  established  clearly  by  satisfactory  proofs  and  are 
equitable,  specific  performance  should  not  be  decreed. 
We  wish  to  be  emphatic  upon  the  subject,  for  we  are 
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impressed  with  the  danger,  and  aim  to  protect  the 
community  from  the  spoliation  of  dead  men's  estates  by 
proof  of  such  contracts  through  parol  evidence  given 
by  interested  witnesses." 

We  do  not  think  there  is  any  evidence  in  the  record 
even  tending  to  sustain  a  conclusion  of  greater  force 
and  effect  than  that  the  Foraytha  agreed  to  adopt  the 
plaintiff,  and  certainly  the  evidence  entirely  fails  to 
measure  up  to  the  requirements  necessary  to  establish 
a  contract  to  the  effect  that  the  plaintiff  was  to  become 
the  owner  of  whatever  property  the  Forsyths  might 
leave  at  their  death. 

For  the  reasons  given,  it  is  ordered  that  the  judgment 
and  order  appealed  from  be  reversed,  and  that  the  case 
be  remanded  for  a  new  trial. 

McCarran,  C.  J.,  concurring: 

I  concur  in  the  order  and  in  the  opinion  of  Mr.  Justice 
Coleman. 

This  action  was  primarily  an  action  for  specific  per- 
formance. The  cause  rested  upon  two  parol  agreements 
alleged  to  have  been  entered  into,  the  first  by  John  and 
Jane  Forsyth  and  Harriet  G.  Murdock,  the  natural 
mother  of  respondent,  the  second  by  John  and  Jane 
Forsyth  and  William  T.  Bacon,  the  natural  father  of 
respondent.  Each  of  the  parol  agreements,  according 
to  the  allegations  of  the  complaint  of  respondent  and 
according  to  the  theory  of  his  counsel,  consisted  of  two 
elements :  First,  an  agreement  on  the  part  of  the  For- 
syths to  adopt  Alexander  C.  Forsyth ;  and,  second,  an 
agreement  to  leave  to  Alexander  C.  Forsyth,  the  respon- 
dent, all  property  of  which  John  and  Jane  Forsyth  died 
possessed.  Enough  is  stated  in  the  first  section  of  the 
amended  complaint  to  correctly  set  forth  the  position 
of  respondent.    It  recites : 

"That  William  T.  Bacon  and  Harriet  G.  Murdock 
were  married  in  the  year  1879,  and  the  plaintiff,  Alexan- 
der C.  Forsyth,  was  born  to  them  on  the  25th  day  of 
March,  1882 ;  that  after  the  birth  of  the  said  Alexander 
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C.  Forsyth,  the  said  William  T.  Bacon  and  Harriet  G. 
Murdock  were  divorced,  and  by  mutual  consent  the  care 
and  custody  of  the  said  Alexander  C.  Forsyth  was  given 
to  and  assumed  by  the  said  Harriet  G.  Murdock;  that 
thereafter  and  during  the  year  1882  the  said  Harriet  G. 
Murdock  was  married  to  Jonathan  B.  Roberta;  that 
thereafter  the  said  Harriet  G.  Murdock,  with  her  child, 
the  said  Alexander  C.  Forsyth,  visited  the  home  of  John 

F.  Forsyth  and  Jane  Forsyth,  now  deceased,  who  then 
resided  on  a  ranch  in  Lassen  County,  State  of  California, 
and  that  the  said  Harriet  G.  Murdock  left  her  son,  the 
said  Alexander  C.  Forsyth,  with  the  said  John  F.  For- 
syth and  the  said  Jane  Forsyth  during  an  illness  from 
which  she,  the  said  Harriet  G.  Murdock,  then  Harriet  G. 
Boberts,  was  suffering;  that  during  such  time  the  said 
Forsyths,  and  particularly  the  said  Jane  Forsyth,  became 
greatly  attached  to  the  said  Alexander  C.  Forsyth,  and 
desired  to  keep  the  boy  and  adopt  him  as  their  own 
child,  in  and  about  the  month  of  September,  1885,  and 
requested  the  said  Harriet  G.  Murdock  that  she  give  her 
son  to  them,  the  said  Forsyths ;  that  the  said  John  F. 
Forsyth  and  Jane  Forsyth  then  and  there  undertook, 
promised,  and  agreed  to  and  with  the  said  Harriet  G. 
Murdock  that,  if  she  would  give  them  her  said  son,  the 
said  plaintiff,  Alexander  C.  Forsyth,  they  would  adopt 
him  as  their  own  son,  and  promised  and  agreed  that  on 
their  deaths  he  would  become  entitled  to  and  inherit  and 
have  all  the  property  of  which  they  might  be  possessed 
at  the  time  of  their  deaths ;  that  in  consequence  of  such 
undertaking,  promise,  and  agreement  on  the  part  of  the 
said  John  F.  Forsyth  and  Jane  Forsyth,  the  said  Harriet 

G.  Murdock  gave  her  said  son  to  the  said  Forsyths,  with 
the  express  intention  of  improving  the  condition  and 
prospects  of  her  said  son,  and  they  thereupon  took  and 
kept  the  said  plaintiff,  Alexander  C.  Forsyth,  gave  him 
their  own  name  of  Forsyth,  had  much  affection  for  him, 
treated  him  as  their  son,  brought  him  up  as  their  own 
child,  educated  him,  and  introduced  him  as  their  own 
child." 
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Section  2  of  the  complaint  recites  as  to  the  agreement 
between  the  Forsyths  and  William  T.  Bacon  at  a  subse- 
quent date;  such  agreement  being  of  similar  Import  to 
that  averred  in  the  first  section. 

It  appears  to  me  to  be  well  established  by  a  line  of 
competent  evidence  that  a  parol  agreement  to  adopt  was 
made  between  the  Forsyths  and  the  natural  parents  of 
respondent.  The  trial  court  so  found,  and  in  this  find- 
ing he  was,  as  I  view  it,  amply  supported  by  the  facts 
presented.  The  proof  in  this  respect  meets  the  test. 
The  second  phase  of  the  agreement,  namely,  to  leave  to 
respondent  the  property  of  which  the  Forsyths  should 
die  possessed,  is  not  supported  by  the  evidence  to  that 
degree  of  cogency  required  by  the  rule  applicable  to 
such  matters,  as  that  rule  has  been  established  and 
maintained  by  an  almost  overwhelming  line  of  authority. 
The  strongest  element  of  proof  found  in  the  record  which 
goes  to  support  the  contention  of  respondent  as  to  this 
phase  of  the  agreement  is  that  furnished  by  the  witness 
Mary  Dickinson,  wherein  were  recited  utterances  made 
by  Jane  Forsyth  some  years  prior  to  her  demise.  It  was 
expressed  by  the  witness  thus; 

"She  said  that  Mr.  Forsyth  said  that  Alex  [the 
respondent]  had  been  very  good  to  them  and  had  spent 
his  time  and  money  on  them.  The  affairs  were  settled 
now,  and  for  her  to  see  that  he  would  not  be  forgotten; 
that  what  was  left  was  supposed  to  be  his." 

Again  and  again  writers  of  the  law  have  given  expres- 
sion to  the  doctrine  that  specific  performance  of  a  parol 
contract  will  be  decreed  only  when  the  contract  itself, 
as  well  as  the  terms  thereof,  have  been  clearly  proven. 

In  the  matter  of  estates  of  deceased  persons  especially, 
courts  have  zealously  guarded  the  avenues  by  which 
fraud  or  misrepresentation  might  find  entrance.  Some 
authorities  have  gone  so  far  as  to  aay  that,  where  an 
oral  contract  is  relied  upon,  the  evidence  to  establish 
the  same  must  be  overwhelming  in  its  probative  force. 
Indeed,  it  has  been  asserted  by  some  authorities  that 
such  contracts  must  be  so  proven  as  to  leave  no  room  for 
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reasonable  doubt.  (Missouri  Pac.  Ry  Co.  v,  McCarty, 
97  Mo.  214,  11  S.  W.  52.)  The  probative  force  of  the 
testimony  of  the  witness  Mrs.  Mary  Dickinson,  giving 
every  word  thereof  full  significance,  is  not,  in  my  judg- 
ment, commensurate  with  the  rule.  "What  was  left  was 
supposed  to  be  his"  was  testified  to  as  being  the  assertion 
of  John  Forsyth,  deceased,  repeated  to  the  witness  by 
Jane  Forsyth.  It  would  require  a  long  and  tortuous 
stretch  of  imagination  to  convert  this  language  into  an 
expression  signifying  prior  established  contractual  rela- 
tions. I  have  already  expressed  myself  as  to  the  first 
element  of  the  contract,  namely,  that  of  adoption. 
Assuming  that  a  contract  for  adoption  was  established 
as  having  been  entered  into  between  the  Forsyths  and 
the  natural  parents  of  respondent,  the  most  that  can  be 
said  is  that  as  a  consequence  thereof  the  right  of 
inheritance  would  flow  to  respondent.  In  this,  however, 
he  would  take  no  greater  right  than  that  of  a  natural 
child.  If  Jane  Forsyth  had  died  intestate,  then  as  a 
consequence  of  the  establishment  of  a  contract  to  adopt 
the  respondent  would  have  become  an  heir  at  law  to  the 
estate  of  the  deceased.  It  is  established  in  this  case  that 
Jane  Forsyth  left  a  will  making  disposition  of  the  prop- 
erty of  which  she  died  possessed.  If  the  contract  of 
adoption  had  primarily  been  established  as  having  been 
entered  into  between  the  Forsyths  and  the  natural  par- 
ents of  respondent,  the  respondent  could  have  availed 
himself  of  the  remedy  to  establish  his  heirship.  Such, 
however,  is  not  invoked  by  an  action  for  specific  per- 
formance. 

On  Petition  for  Rehearing 

Per  Curiam: 

Rehearing  denied. 
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J.  W.  LAWSON,  Appellant,  v.  HARRY  DUNSEATH. 
AS  Justice  of  the  Peace  op  the  Township  of 
ToNOPAH,  County  op  Nye,  and  GEORGE  L. 
BAILEY,  Respondents. 

IlTOPae.  li)] 
1.  Justices  of  the  Peace— Service  of  Sumuonb — Statute. 

T'uder  Rev.  Laivs.  S7.H2,  providing  that  summons  may  be 
served  by  a  Sheriff  or  constable  of  the  state  or  by  any  other 
person  of  the  age  of  21  years  or  over,  not  a  party  to  the  action, 
lierNonal  service  npon  a  nonresident  defendant  made  by  a  uon- 
resldent  whose  alUdavit  recited  that  he  was  over  the  afre  of 
18  years  was  Ineffectual,  and  could  not  Rive  the  Justice  conrt 
Jurisdiction  to  render  judgment. 

Appeal  from  Fifth  Judicial  District  Court,  Nye  County, 
Mark  R.  AveriU,  Judge. 

Certiorari  by  J.  W.  Lawaon  against  Harry  Dunaeath, 
as  Justice  of  the  Peace  of  the  Township  of  Tonopah, 
County  of  Nye,  and  George  L.  Bailey.  From  a  judgment 
and  order  dismissing  the  petition,  petitioner  appeals. 
Beversed.  and  cause  remanded,  with  instructions  to 
Krant  the  prayer  of  the  petition. 

ff.  R.  Cooke,  for  Appellant: 

The  complaint  was  never  actually  filed  in  the  justice's 
court,  and  hence  the  action  was  never  legally  commenced. 
The  so-called  complaint  is  merely  designated  a  complaint, 
sufficient  for  the  purpose  had  it  taken  the  course  pre- 
scribed by  law.  "  The  court  must  endorse  on  the  complaint 
the  date  upon  which  it  was  filed,  and  at  any  time  within 
one  year  thereafter  the  plaintiff  may  have  summons 
issued."  (Rev.  Laws,  5723.)  "The  word 'must' is  manda- 
tory." (Peopte  V.  TAomos,  66  N.  Y.  S.  191. )  Its  imperative 
sense  is  ordinarily  the  one  intended  when  the  word  "  must" 
is  employed  in  a  statute.  ( West  Chicago  Co.  v.  ScariUm, 
48  N.  E.  149;  O^tom  v.  Lddy,  37  N.  E.  434;  Hemmer  v. 
Hvstace.  3  N.  Y.  S.  850;  Hodek&r  v.  Hodeker,  56  N.  Y.  S. 
964;  Eaton  v.  AUier,  57  Barb.  179.) 

The  word  "indorse"  has  been  held  to  mean  "to  write 
upon  the  back."  (22  Cyc.  496.)  Under  the  plain  provi- 
sions of    the  statute  (Rev.  Laws,  5728),  requiring  the 
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justice  to  endorse  on  the  complaint  the  date  upon  which 
it  was  filed,  there  can  be  no  interpretation  but  that  he 
must  do  the  thing  which  the  statute  prescribes. 

The  summons  was  not  served  by  a  citizen  or  person 
over  the  age  of  21  years.  The  person  who  served  the 
summons  was  not  affirmatively  shown  to  be  either  a 
citizen  of  the  United  States  or  a  person  of  the  required 
age.    ( Rev.  Laws,  5022. ) 

H.  H.  Atldnson,  for  Respondents: 

The  complaint  in  the  justice's  court  was  properly  filed 
and  the  action  legally  commenced.  "An  action  in  the 
justice's  court  is  commenced  by  filing  a  complaint  and 
the  issuance  of  a  summons  thereon."  (Rev.  Laws,  5722.) 
The  statute  does  not  provide  that  an  action  is  commenced 
by  the  filing  of  a  complaint  and  the  indorsement  on  the 
complaint  of  the  date  of  the  filing.  The  requirement  of 
the  indorsement  is  merely  a  ministerial  act.  "The  court 
must  indorse  on  the  complaint  the  date  upon  which  it 
was  filed."  (Rev.  Laws,  5723.)  The  indorsement  is  but 
the  evidence  that  the  complaint  has  been  filed,  and  is  not 
essential  to  the  filing.  (In  Re  Conant's  Estate,  73  Pac 
1018;  State  v.  Lamb,  69  N.  W.  592;  Manhattan  Co.  v. 
Laiini>er,  15  N.  E.  712;  WUUnson  v.  Elliott,  23  Pac.  614; 
Peterson  v.  TayUyr,  60  Am.  Dec.  705.) 

The  summons  was  properly  and  legally  served.  It  is 
the  fact  of  service,  and  not  the  proof  thereof,  that  gives 
the  court  jurisdiction.  {Estate  of  Newman,  16  Pac.  887.) 
Jurisdiction  over  the  person  of  the  defendant  is  acquired 
by  service  of  summons,  and  dates  from  such  service. 
{Pico  V,  Sunol,  6  Pac.  295. )  Our  courts  will  take  judicial 
notice  of  the  fact  that  a  constable  or  a  sheriff  of  another 
jurisdiction  is  over  the  age  of  21  years.  {Sherwin  v. 
Sfeenwn,  33  Nev.  331.) 

By  the  Court,  McCarean,  C.  J. : 

This  is  an  appeal  from  a  judgment  and  order  dismiss- 
ing a  petition  for  a  writ  of  certiorari. 
On  petition  of  the  appellant,  the  district  court  issued 
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an  order  to  show  cause,  addressed  to  Harry  Dunseath, 
justice  of  the  peace  of  Tonopah  township,  by  which  order 
that  officer  was  required  to  appear  and  show  cause, 
if  any  he  had,  why  the  proceedings  mentioned  and 
described  in  the  petition  for  the  order  should  not  be 
quashed,  vacated,  and  set  aside,  and  that  the  justice  of 
the  peace  produce  before  the  district  court  on  said  hear- 
mg  the  entire  original  documents,  papers,  and  files  per- 
taining to  the  proceedings  mentioned  in  the  petition  or 
a  transcript  or  true  copy  thereof,  without  changes, 
additions,  or  corrections,  etc.  The  appeal  is  based 
upon  three  assignments  of  error.  We  need  determine 
but  one,  i.  e.: 

"I.  The  holding  of  the  lower  court  that  the  complaint 
in  the  case  of  Bailey  v.  Lawson  was  actually  filed,  and 
said  action  duly  commenced,  there  being  no  indorsement 
u]xin  said  complaint  as  required  by  law." 

It  appears  that  one  Bailey  had  attempted  to  commence 
an  action  in  the  justice's  court  of  Tonopah  township 
against  the  appellant,  Lawson.  The  steps  taken  to  com- 
mence the  action  in  the  justice's  court,  as  disclosed  by 
the  return  of  the  justice  in  response  to  the  order  to  show 
cause,  appear  as  follows:  An  instrument  entitled  a 
complaint,  on  which  no  file  marks  or  indorsement  of  any 
kind  appear.    The  instrument  is  entitled : 

"In  the  Justice's  Court  of  Tonopah  Township,  Nye 
County,  Nevada.  George  L.  Bailey,  Plaintiff,  v.  J.  W. 
Lawson,  Defendant.    Complaint." 

The  certified  copy  of  the  justice's  docket  fUed  in  the 
lower  court  pursuant  to  the  order  to  show  cause,  after 
an  entitlement  of  the  case  in  the  same  caption  as  that 
of  the  complaint,  shows  among  other  things,  the  fol- 
lowing entries : 

"Date,  8—23—15.  Demand,  $271.  Date,  8—23—15. 
Complaint  filed.    Case  docketed.    Summons  issued." 

It  is  the  contention  of  appellant  here  under  his  first 
assignment  of  error  that,  inasmuch  as  no  indorsement 
appears  upon  the  complaint  filed  in  the  justice's  court 
setting  forth  the  date  upon  which  complaint  was  filed, 
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no  action  was  commenced  in  that  court  as  contemplated 
by  the  provisions  of  our  civil  practice  act. 

The  manner  in  which  an  action  is  commenced  in  a 
justice's  court  is  governed,  controlled,  and  prescribed, 
as  we  view  it,  by  two  sections  of  our  civil  practice  act. 

Section  780  (Rev.  Laws,  5722) ,  is  as  follows : 

"An  action  in  a.  justice's  court  is  commenced  by  filing 
a  complaint  and  the  issuance  of  a  summons  thereon." 

Section  780  (Rev.  Laws,  5722) ,  is  as  follows : 

"The  court  must  indorse  on  the  complaint  the  date 
upon  which  it  was  filed,  and  at  any  time  within  one  year 
thereafter  the  plaintiff  may  have  summons  issued." 

From  these  two  sections  it  appears  manifest,  first,  that 
an  action  in  a  justice's  court  is  commenced  when  three 
affirmative  acts  have  been  accomplished  by  the  justice 
of  the  peace,  namely :  First,  the  filing  of  the  complaint; 
second,  the  making  of  an  indorsement  on  the  complaint 
setting  forth  the  date  upon  which  it  was  filed;  third, 
the  issuance  of  a  summons  signed  by  the  justice.  (Rev. 
Laws,  5727.) 

Section  780  of  the  civil  practice  act  makes  clear  that 
an  action  in  a  justice's  court  is  commenced  only  when  a 
complaint  is  filed  and  a  summons  issued.  When  may  a 
summons  be  issued?  This  query  is  answered  by  the 
succeeding  section  (section  781,  C.  P.).  By  that  section 
the  issuance  of  a  summons  is  made  directly  contingent 
upon  the  second  afiirmative  act  required  of  the  justice 
of  the  peace,  namely,  the  indorsement  on  the  complaint 
setting  forth  the  date  on  which  it  was  filed.  It  is  "at 
any  time  within  one  year  thereafter"  that  "the  plaintiff 
may  have  summons  issued."  The  term  "thereafter" 
refers  directly  to  the  act  of  indorsement,  and  it  is  not 
until  after  indorsement  of  the  complaint  by  the  justice 
setting  forth  the  date  of  its  filing  that  summons  can  be 
issued.  A  complaint  unindorsed  by  the  justice  as  pre- 
scribed by  this  section  cannot  constitute  a  basis  for  the 
issuance  of  a  summons,  but  a  complaint  when  filed  and 
indorsed  as  prescribed  by  sections  780  and  781  may  con- 
stitute the  basis  for  the  issuance  of  a  summons  by  the 
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plaintiff  at  any  time  within  one  year  after  indorsement. 
It  is  the  contention  of  respondent,  and  in  that  conten- 
tion he  was  upheld  by  the  court  below,  that  the  issuance 
of  a  summons  is  contingent  rather  upon  the  filing  of  the 
complaint.  The  term  "filing,"  as  here  used,  may  mean 
the  mere  acceptance  or  receipt  of  the  instrument  by  the 
officer.  If  it  were  the  intention  of  the  legislative  body  to 
have  the  issuance  of  summons  contingent  upon  the  act  of 
filing,  that  is,  contingent  upon  the  mere  receipt  and  accep- 
tance of  the  complaint  by  the  justice,  it  would  have  been 
a  simple  matter  to  have  transferred  the  clause  "and  at 
any  time  within  one  year  thereafter  the  plaintiff  may 
have  summons  issued"  and  attached  the  same  to  sec- 
tion 780  rather  than  to  section  781.  We  must  read  these 
sections  as  we  find  them.  They  are  mandatory  and 
limiting,  in  that  they  prescribe,  limit,  and  fix  the  manner 
in  which  an  action  may  be  commenced  in  the  justice's 
court. 

By  the  term  "must,"  as  used  in  section  781,  the  act 
of  indorsement  by  the  justice  of  the  peace  is  made 
mandatory,  and  the  act  of  issuance  of  summons  can  only 
follow  the  performance  of  this  required  function.  No 
summons  can  be  issued  by  the  justice  until  "thereafter." 
In  this  instance  there  being  no  indorsement  upon  the 
complaint  setting  forth  the  date  upon  which  it  was  filed, 
no  summons  recognized  by  our  procedure  could  issue, 
and  the  instrument  purporting  to  be  a  summons  in  this 
instance  was  a  nullity.  No  summons  having  issued,  no 
action  was  commenced  as  prescribed  by  section  780. 

Our  practice  act  prescribes  the  mode  of  commencing 
suits  in  the  justice's  courts  and  lays  the  foundation  for 
jurisdiction.  A  summons  to  have  fierce  and  effect  must 
issue  by  virtue  of  the  provisions  of  the  statute,  and 
when  it  fails  in  this  it  fails  in  everything.  (Dupuy  v. 
Shear,  29  Cal.  238.) 

We  are  referred  to  the  cases  of  Hook  v.  Fenner,  18 
Colo.  283,  32  Pac.  614,  36  Am.  St.  Rep.  277,  and  Hilts  v. 
Hilts,  43  Or.  162,  72  Pac.  697.  It  is  contended  that  these 
authorities  are  of  assistance  in  arriving  at  a  conclusion 


by  Google 


Lawson  v.  Dunseath 


Opinion  of  the  Court — McCarran,  C.  3. 


in  this  matter.  These  cases,  together  with  many  other 
authorities  that  might  be  cited,  are  expressive  of  a  rule 
adhered  to  by  a  most  eminent  line,  determinative  only 
of  the  Question  as  to  when  an  instrument  is  considered 
as  filed.  We  say  a  line  of  authorities,  because  courts 
have  differed  widely  in  expressing  their  views  as  to  the 
question ;  and  even  were  such  authority  applicable  here, 
it  would  be  a  matter  of  very  careful  investigation  before 
we  should  align  ourselves  with  any  of  the  diversified 
contentions. 

A  consideration  of  the  discussions  on  the  question  as 
to  when  an  instrument  is  actually  filed  only  serves  to 
lead  us  away  from  the  vital  matter  in  the  case  at  bar. 
The  question  here  for  determination  rather  is :  When, 
under  our  code  provision,  could  summons  issue  from  a 
justice's  court?  Does  the  mere  act  of  filing,  assuming 
that  filing  is  accomplished  by  delivery  alone,  constitute 
the  sole  and  only  act  precedent  to  the  issuance  of  sum- 
mons? In  answer  to  this  we  can  call  to  our  aid  no 
higher  authority  than  the  unequivocal  language  of  our 
statute,  and  parenthetically  let  us  say,  statutes,  the 
manifest  meaning  of  which  is  clear  and  unconfused, 
require  no  construction. 

Section  5722,  Revised  Laws,  says : 

"An  action  in  a  justice's  court  is  commenced  by  filing 
a  complaint  and  the  issuance  of  a  summons  thereon." 

Let  us  say,  for  argument's  sake,  that  the  mere  act  of 
delivery  by  the  plaintiff  to  the  justice  constituted  filing. 
Could  summons  issue  from  the  justice  without  further 
affirmative  action  on  his  part?  The  very  next  section 
of  the  code  answers  this  in  the  negative. 

"The  court  must  indorse  on  the  complaint,"  says 
section  5723,  "♦  •  *  and  •  *  •  thereafter  the 
plaintiff  may  have  summons  issued." 

The  expression  here  used  by  the  code  makes  the  issu- 
ance of  summons  a  thing  that  may  be  performed  in 
future  {Ercanbrack  v.  Faria,  10  Idaho,  584,  79  Pac 
817)  determinative  by  the  act  of  indorsement  on  the 
part  of  the  justice.  The  period  of  time  within  which 
the  summons  may  issue  takes  its  inception  in  the  act  of 
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indorsement  by  the  justice.  It  is  limited  to  "any  time 
within  one  year  thereafter." 

We  are  referred  to  the  case  of  Wilkijison  v.  EUiott, 
43  Kan.  590,  23  Pac.  614,  19  Am.  St.  Rep.  158.  If  the 
case  were  at  all  applicable,  the  expression  of  the 
Supreme  Court  of  Kansas  found  therein  might  go  to 
reinforce  our  position  here  taken.  There  it  was  emphat- 
ically declared  that  the  handing  of  the  petition  to  the 
clerk  of  a  court  of  record  and  his  mere  indorsement 
thereon  was  not  a  sufficient  filing  to  comply  with  the 
statute  in  language  as  follows : 

"When  the  petition  had  been  filed,  the  action  is  pend- 
ing, so  as  to  charge  third  persons  with  notice  of  its  pen- 
dency, and  while  pending  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  thereof  as  against 
the  plaintiff's  title ;  but  such  notice  shall  be  of  no  avail 
nnless  the  summons  be  served,  or  the  first  publication 
made,  within  sixty  days  after  the  filing  of  the  petition." 
(Comp.  Laws,  3880;  Civil  Code,  sec.  81.) 

The  requirements  of  our  statute  fixing  the  manner 
and  prescribing  the  time  within  which  and  designating 
an  act  after  which  summons  might  issue  are,  in  our 
judgment,  reasonable  in  conformity  with  the  fact  that 
justice's  courts  in  this  state  are  not  courts  of  record, 
but,  on  the  contrary,  are  tribunals  the  jurisdiction  of 
which  depends  upon  aifirmative  acts  in  substantial 
conformity  with  the  statutory  prescription. 

The  order  here  appealed  from  must  be  reversed  for 
another  and  equally  potential  reason.  Lawson,  who  was 
sought  to  be  made  defendant  in  the  proceedings  in  the 
justice's  court,  was  a  resident  of  California.  An  affida- 
vit of  nonresidence  was  filed  by  the  plaintiff  in  that 
matter,  and  an  order  issued  by  the  justice  for  service  of 
summons  by  publication.  The  plaintiff  in  the  matter 
soaght  to  make  personal  service  upon  the  defendant, 
Lawson.  An  affidavit  of  service  was  made  by  party, 
resident  of  California,  in  which  affidavit  he  recites  as  to 
his  being  "over  the  age  of  18  years."  Section  5732  of  our 
Revised  Laws  (section  790,  C.  P.)  prescribes: 

"Summons  may  be  served  by  a  sheriff  or  constable 


by  Google 


328  LAWSON  v.  DuNSEATH  [^'»'  ^'e»-. 

Coleman,  J.,  concurring 

of  any  of  the  counties  of  this  state  or  by  any  other 
person  of  the  age  of  twenty-one  years  or  over,  not  a 
party  to  the  action,"  etc. 

Our  views  in  this  respect  may  be  expressed  in  the 
language  of  Mr.  Justice  Talbot  in  his  concurring  opinion 
in  the  case  of  Sherwin  v.  Skerioin,  33  Nev.  325,  111  Pac 
286,  122  Pac.  481,  Ann.  Caa.  1914a,  108,  where,  refer- 
ring to  the  identical  question,  and  supporting  his  conclu- 
sion by  California  decisions  pat  on  the  subject  (Maynard 
V.  MacCrellish,  57  Cal.  355 ;  HoHon  v.  Gallardo,  88  Cal. 
581,  26  Pac.  375),  he  says: 

"When  the  service  is  made  out  of  the  state,  it  may  be 
proved  by  affidavit  of  any  person  showing  that  he  has 
served  the  summons,  and  that  at  the  time  of  such  service 
he  was  a  citizen  of  the  United  States  over  21  years  of 
age." 

Service  of  summons  out  of  the  state  by  one  who  fails 
to  meet  the  requirements  of  our  statute  in  this  respect  is 
a  useless  act.  The  affidavit  here  fails  to  meet  the  require- 
ment of  our  statute;  hence  proof  of  service  was  wanting 
in  the  justice  court,  accordingly  want  of  jurisdiction 
followed,  and  no  valid  judgment  could  flow. 

The  act  of  the  justice  of  the  peace  in  entering  judg- 
ment against  appellant  where  no  action  had  been  com- 
menced and  where  there  had  been  no  service  of  summons 
was  in  excess  of  jurisdiction,  and  certiorari  will  always 
lie  to  review  such. 

The  order  and  judgment  appealed  from  are  reversed. 
The  case  is  remanded  to  the  trial  court,  with  instructions 
to  that  court  to  issue  its  order  quashing  the  proceedings 
in  the  justice's  court  pursuant  to  the  prayer  of  appellant 
in  his  petition  for  writ  of  certiorari. 

It  is  so  ordered. 

COLBMAN,  J.,  concurring: 

I  concur  in  the  order  reversing  the  judgment  of  the 
trial  court,  and  in  that  portion  of  the  foregoing  opinion 
relating  to  the  alleged  service  of  summons,  but  I  am 
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unable  to  approve  of  the  views  expressed  relative  to  the 
Ating  of  the  complaint  in  the  justice's  court.  As  a  gen- 
eral proposition,  it  may  be  said  that  a  document  is  filed 
when  deposited  with  and  received  by  the  proper  officer 
for  filing,  and  the  necessary  fees  paid,  if  demanded. 
[Hook  V.  Fenner,  18  Colo.  283,  32  Pac.  614,  36  Am.  St. 
Rep.  277;  Hilts  v.  Hilts,  43  Or.  162,  72  Pac.  697; 
WUkinsim  v.  EUiott,  43  Kan.  60,  23  Pac.  614,  19  Am. 
St  Rep.  158 ;  Manhattan  Co.  v.  Laimbeer,  108  N.  Y. 
578,  15  N.  E.  712;  Beebe  v.  MorreU,  76  Mich.  114,  42 
N.  W.  1119,  15  Am.  St.  Rep.  288 ;  19  Cyc.  529.) 

I  do  not  think  there  is  anything:  in  section  5723, 
Revised  Laws,  justifying  a  different  view.  I  take  it  that 
the  language  used  in  the  section  mentioned,  wherein  it 
is  provided  that  the  date  upon  which  the  complaint 
"was  filed"  be  indorsed  on  the  complaint,  expressly 
recognizes  the  filing  as  an  act  precedent  to  the  indorse- 
ment, and  that  the  word  "thereafter,"  used  in  the  sec- 
tion mentioned,  refers  to  the  actual  date  of  fUing,  and 
not  to  the  date  of  the  clerical  act  of  making  the  indorse- 
ment upon  the  complaint. 

SANDEats,  J.,  did  not  participate. 
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[No.  2317] 

SAM  GAY,  Petitioner,  v.  THE  DISTRICT  COURT 
OP  THE  TENTH  JUDICIAL  DISTRICT  OP  THE 
STATE  OP  NEVADA,  IN  AND  FOR  THE  COUNTY 
OF  CLARK,  AND  CHARLES  LEE  HORSEY.  Judge 
OP  Said  Court,  Respondents. 

[ITlPac.  156] 

1.  Counties — Officees — Removal — Jubisdiction  of Diottuct  Coiw. 

Whether  or  not  Const,  art,  6.  sec  6,  gives  the  district  court 
Jurisdiction  of  proceedings  for  retnoval  of  county  offlcers.  article 
7,  section  4,  gives  tbe  legislature  plenary  power  to  provide  pro- 
cedure therefor,  and  therefore  State.  190&-09,  c.  200,  sees.  21, 
22  (Rev.  Laws,  28S1.  2SS2),  gIvlDg  such  Jurisdiction,  is  con- 
st itutlond  I. 

2.  Constitutional  Law — Delegation  of  Powcb  to  Judiciary. 

Const,  art.  3,  sec.  1,  providing  that  none  of  the  three  depart- 
ineuta  of  government  shall  exercise  functions  belonging  to  tbe 
others  except  where  expressly  directed,  makes  it  plain  that  tbe 
district  court  could  be  delegated  powers  other  than  those 
expressly  mentioned  by  article  6.  section  6, 

3.  Constitutiokal  Law — Officers — Removal — Jurt  Trial. 

Stats.  190S-09.  c.  200,  sees.  21,  22  (Rev.  Laws,  2851,  2S52). 
providing  for  summary  trial  In  cafes  of  removal  of  officers, 
does  not  violate  the  constitutional  provision  that  one  cbariced 
with  crime  Is  entitled  to  a  jury  trial,  because  the  legislature 
has  plenary  power  in  snch  cases. 

4.  Officers — Removal— Title  of  Action. 

A  proceeding  for  removal  of  a  county  officer  need  not  be 
brought  in  the  name  of  the  state,  under  Stats.  190S-09.  c.  200, 
sees.  21,  22  (Rev.  Laws.  2801,  2852),  givli^s  procedure  for 
removal  of  officerH. 

5.  Constitutio.ial    Law — Cosstititiosality    of    Statite — Who 

May  Challehoe. 

Where  tbe  requirement  under  Stats.  1908-09,  c.  200,  sees.  21. 
22  (Rev.  T^ws,  2S.'>1,  28G2),  providing  for  removal  of  officns. 
that  officer  removed  shall  pay  complainant  SGOO.  Is  waived,  tbe 
constitutionality  of  such  requirement  cannot  be  considered. 

6.  Statutes— Title  and  SuBjr.(T — Removal  of  Officebs. 

The  title  to  Stats.  l!W8-09,  c.  200,  relates  to  only  the  one 
subject  of  removal  of  officers,  although  it  provides  several  Inde- 
pendent methods  for  removing  them. 

Original  proceeding  in  certiorari  by  Sam  Gay  to 
inquire  into  the  jurisdiction  of  the  District  Court  of  the 
Tenth  Judicial  District  of  the  State  of  Nevada,  in  and  for 
the  County  of  Clark,  and  Charles  Lee  Horsey,  Judge  of 
said  Court.    Dismissed. 
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Richard  Busteed,  Thamaa  &  Ham,  and  Charles  E. 
Barrett,  for  Petitioner: 

The  supreme  court  has  power  to  issue  a  writ  of 
certiorari.  (Const  Nev.,  art  6,  sec.  4.)  The  legislature 
cannot  take  away  or  limit  the  right  and  power  of  the 
court  to  issue  the  writ  {State  v.  Johnson,  103  Wis.  591.) 
Certiorari  lies  in  all  cases  unless  taken  away  by  the 
express  words  of  the  statute.  (New  Jersey  R.  R.  &  T. 
Co.,  V.  Snydham,  17  N.  J.  Law,  25;  KingsUmd  v.  Gould,  6 
N.J.  Uw,  161.) 

It  ia  the  rule  that  the  writ  of  certiorari  will  lie  in  all 
cases  where  no  adequate  remedy  exists  by  which  an 
erroneous  determination  can  be  reviewed  or  excess  of 
judidal  jurisdiction  restricted.  {Independent  Pub.  Co.  v. 
American  Press,  102  Ala.  495;  Territory  v.  Zoan,  60  Pac 
898;  Lyon  v.  Green,  68  Ark.  205;  Warren  v.  Oliver,  111 
Ga.  807;  Dm.  v.  True,  19  Me.  46;  Spener  v.  Bloom,  149 
Pa  St  106;  Ex  Parte  Boynton,  44  Ala.  261.) 

The  right  of  appeal,  while  held  an  adequate  means  of 
correcting  mere  errors  committed  in  the  exercise  of  juris- 
diction, may  prove  inadequate  to  redress  or  prevent  a 
wrong  done  in  the  absence  or  excess  of  jurisdiction.  (2 
Spelling,  Ext  Rel.,  sees.  1918, 1963;  Memphisv.  Brannon, 
96  Ala.  461;  State  v.  AaWaTid,  71  Wis.  502. )  In  this  regard. 
certiorari  accomplishes  in  effect  the  same  functions  as  a 
court  of  equity,  because  the  remedy  at  law  is  neither 
adequate,  certain  or  complete.  {State  v.  Dobson,  135  Mo. 
19.)  Certiorari  is  a  summary  and  more  effective  remedy 
for  judicial  excess  than  writ  of  error  or  appeal.  (2 
Spelling,  Ext  Rel.,  sec.  1890.)  The  inadequacy,  and  not 
the  absence  of  all  other  legal  remedies,  and  the  danger 
of  a  failure  of  jurisdiction  without  it,  must  usually  deter- 
mine the  propriety  of  the  writ  {People  v.  State  Treasurer, 
24  Mich.  477;  Gushing  v.  Gay,  23  Me.  9;  Hopkins  v.  Folger, 
60  Me.  266;  Knapp  v.  Kellar,  32  Wis.  468. ) 

An  adequate  remedy  is  a  remedy  which  is  equally 
beneficial,  speedy,  and  sufficient;  not  merely  which  at 
some  time  in  the  future  will  bring  about  a  reversal  of  the 
judgment  of  the  lower  court,  but  one  that  will  promptly 
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relieve  the  petitioner  from  the  injurious  effects  of  that 
judgment  and  the  acts  of  the  inferior  court  {People  v, 
Piii)lic  Park  Commission,  66  How.  Pr.  293;  Keplvngerv. 
Prooteci/,93N.W.  1008.) 

The  proceedings  in  the  district  court  are  absolutely 
void.  Section  6,  article  7,  Constitution  of  Nevada,  pro- 
vides the  jurisdiction  and  powers  of  the  district  court, 
and  there  is  no  provision  granting  power  to  the  district 
court  to  hear  or  determine  an  action  of  the  hind  and 
character  at  bar.  There  is  no  allegation  in  the  compliunt 
which  brings  the  case  within  any  other  provision  of  the 
constitution. 

The  act  of  the  legislature  upon  which  the  prosecution  is 
based  is  void  because  more  than  one  subject  is  embraced 
in  the  act;  because  one  part  of  the  act  covers  matters 
coming  within  the  penal  code  and  another  part  indicates 
that  the  action  should  be  in  the  nature  of  a  civil  proceed- 
ing; because  that  part  of  the  act  giving  the  right  to  any 
person  to  institute  a  proceeding  against  a  public  (^cer 
violates  the  state  constitution,  which  provides  that  action 
of  a  criminal  nature  must  be  in  the  name  and  by  the 
authority  of  the  state;  because  the  act  provides  a  penalty 
which  is  to  go  to  the  informer,  and  no  mention  of  this 
penalty,  or  of  the  informer,  appears  in  the  title  of  the 
act;  and  for  the  reason  that  the  section  of  the  act  which 
attempts  to  create  a  liability  against  a  public  officer  in 
favor  of  an  individual,  takes  away  from  the  public  officer 
the  right  of  trial  by  jury,  and  undertakes  to  deprive  him 
of  his  property  and  give  it  to  an  individual  without 
compensation. 

"The  title  of  an  act  cannot  be  increased  by  constructioD 
when  too  narrow  to  cover  all  of  the  provisions  of  the 
enacting  part,  nor  can  its  purview  be  contracted  by  con- 
struction to  fit  the  title."  (Sutherland,  Stat.  Const.,  sec. 
87;  F(yrt  Wtyrth  Ry.  Co.  v.  Loyd.  132  S.  W.  899;  State  v. 
Hallock,  19  Nev.  384:  State  v.  Silver,  9  Nev.  229;  Bell  v. 
District  Court,  28  Nev.  280;  Johnson  v.  Grady  Co.,  150 
Pac.  497;  Ex  Parte  Brown,  81  Pac.  554;  Wahask  Ry.  Co.  v. 
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Ymtng,  69  N.  E.  1003;  State  v.  HoUiday  &  O'Leary,  116 
Pac205.) 

Geo.  B.  Thatcher,  Attorney-General;  E.  T.  Patrick, 
Deputy  Attorney-General;  A.  S.  Henderson,  District 
Attorney,  and  F.  A.  Stevens,  Deputy  District  Attorney, 
for  Respondents: 

Certiorari  will  not  lie,  because  petitioner  has  the  right 
of  appeal  from  the  decree  complained  of.  The  proceed- 
ings under  sections  2851  to  2854,  inclusive,  Revised  Laws 
1912,  are  civil  proceedings,  and  an  appeal  therein  is  pro- 
vided for  in  section  4,  article  6,  Constitution  of  Nevada, 
defining  the  appellate  jurisdiction  of  the  supreme  court. 
This  appellate  jurisdiction  is  also  defined  in  chapter  46  of 
the  civil  practice  act,  and  in  acts  amendatory  thereof  and 
supplemental  thereto.  The  great  weight  of  authority  and 
the  better  reasoned  cases  hold  that  proceedings  to  remove 
from  ofiice  a  public  official  are  in  their  nature  civil.  (Skeen 
V.  Craig,  31  Utah,  20;  Skeen  v.  Paine,  90  Pac.  440;  Rankin 
v.  Jauman,  4  Idaho,  53;  Pontlng  v.  Isaman,  7  Idaho,  283; 
FvUer  v.  EUis,  98  Mich.  96;  Clay  v.  Stuart,  74  Mich.  411; 
Attorney-General  v.  Joehim,  99  Mich.  358;  Moore  v. 
Strickling,  46  W.  Va.  513. ) 

The  object  of  the  statute  is  to  protect  the  public  from 
corrupt  officials,  not  to  punish  the  offender.  .  {Ponting  v. 
Isajnan,  supra;  Rankin  v.  Jauman,  supra;  Skeen  v,  Craig, 
supra. )  The  proceedings  are  not  in  the  nature  of  crim- 
inal punishment,  for  they  must  be  instituted  while  the 
accused  is  still  in  office.  (In  Re  Stow,  98  Cal.  587;  Smith 
V.  Ling,  68  Cal.  324;  Woods  v.  Vamum,  85  Cal.  639; 
Thurston  v.  Clark,  107  Cal.  285;  Skeen  v.  Craig,  31  UUh. 
20.)  A  removal  from  office  for  the  commission  of  a  crime 
does  not  bar  a  subsequent  prosecution  for  a  crime.  (People 
V.  Meakim,  133  N.  Y.  214. ) 

Where  the  lower  court  proceeds  to  try  a  case  upon  the 
theory  that  a  statute  which  is  involved  in  the  action  is 
valid  when  it  is  not,  a  judgment  rendered  in  the  case 
may  be  void,  but  the  right  of  appeal  would  still  apply. 
[Chapman  v.  Justice  Court,  29  Nev.  158;   Hastings  v. 
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Burning  Moscow  Co.,  2  Nev.  97;  Jumbo  Mining  Co.  v. 
District  Cmrt,  28  Nev.  253;  Ex  Parte  Rosenblatt,  19  Nev. 
440.) 

Certiorari  will  not  lie  to  inquire  into  the  constitution- 
ality of  the  act  upon  which  the  proceedings  in  the  lower 
court  were  baaed.  {McConneU  v.  Board,  83  Pac.  494; 
State  V.  Osbum,  24  Nev.  187.) 

Petitioner  was  not  deprived  of  any  constitutional  right 
in  having  a  trial  before  the  court  instead  of  t>efore  a  jury, 
the  statute  providing  for  a  trial  before  the  court  being 
valid  and  constitutional.  (Rev.  Laws,  2852;  State  ex  rei. 
Payne  v.  District  Court,  165  Pac.  294;  Rankin  v.  Jauman, 
36  Pac.  502;  Woods  v.  Vamum,  24  Pac.  843;  Moore  v. 
Strickling,  50  L.  R.  A.  279.) 

The  power  to  remove  an  unfaithful  or  negligent  public 
official  is  not  essentially  a  judicial  power.  Under  consti- 
tutional provisions  similar  to  section  4,  article  7,  Constitu- 
tion of  Nevada,  the  power  conferred  upon  the  legislature 
has  been  held  to  be  plenary.  (State  v.  Peterson,  62  N.  W. 
656;  State  ex  rel.  Payne  v.  District  Court,  165  Pac.  294; 
Clay  V.  StuaH,  74  Mich.  411;  State  v.  Grant,  81  Pac  795; 
State  ex  rel.  Kirby  v.  Henderson,  124  N.  W.  767. ) 

Proceedings  for  the  summary  removal  of  officers  need 
not  be  in  the  form  of  criminal  actions,  nor  brought  in 
the  name  of  the  state.  (  Woods  v.  Vamum,  86  Cal.  639; 
State  ex  rel.  Payne  v.  District  Court,  166  Pac  294. )  Even 
where  the  proceeding  is  considered  to  be  criminal,  it  is 
held  to  be  one  not  prosecuted  by  indictment  or  informa- 
tion. (In  Re  Curtis,  108  Cal.  661;  Wheeler  v.  DonneU,  110 
Cal.  655;  People  v.  McKamy,  168  Cal.  531.)  The  petition 
and  the  return  show  that  petitioner  wEuved  any  defect 
of  process,  if  any  existed,  and  no  objection  was  made  in 
the  lower  court  as  to  any  defect  in  the  citation.  There- 
fore, the  question  as  to  whether  the  proceedings  should 
have  been  brought  in  the  name  of  the  state  need  not  be 
considered.  (12  Cyc  203;  Golden  v.  District  Court,  31 
Nev.  250.) 

The  provision  in  the  body  of  the  act  for  a  judgment  of 
$500  in  favor  of  the  informer  does  not  make  the  act 
broader  than  its  title.    The  subject  of  the  act  is  the 
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removal  of  an  unfaithful  officer,  and  a  judgment  of  $500 
is  merely  incidental  thereto.  (Rev.  Laws,  2861-2854; 
Smith  V.  Ling,  9  Pac.  171;  Wheeler  v.  DonnM,  110  Cal. 
655,  43  Pac.  1;  State  v.  Pmeer,  88  N.  W.  769.) 

McNaTiMra  &  Van  Fleet,  Amid  Curia, 

By  the  Court,  Coleman,  J. : 

This  is  an  original  proceeding  in  certiorari  to  inquire 
into  the  jurisdiction  of  the  Tenth  judicial  district  court 
of  the  State  of  Nevada  to  enter  a  judgment  removing 
the  petitioner,  Sam  Gay,  as  sheriff  of  Clark  County, 
Nevada,  from  office. 

A  complaint  was  filed  in  the  district  court  of  said 
county,  wherein  it  was  alle^d  that  the  defendant,  Sam 
Gay,  as  sheriff,  was  guilty  of  nonfeasance  in  office,  in 
that  he  neglected  and  refused  to  arrest  one  Joe  Keate, 
his  deputy,  while  the  latter  was  making  an  assault  with 
a  pistol  upon  W.  H.  Harkins,  a  justice  of  the  peace,  in  the 
presence  of  the  defendant.  Upon  the  filing  of  the  com- 
plaint citation  was  issued  and  served  upon  the  defen- 
dant. Defendant  did  not  demur  to  the  complaint,  or  in 
any  way  question  the  jurisdiction  of  the  court,  but  filed 
an  answer  denying  certain  of  the  allegations  of  the  com- 
plaint. The  matter  was  heard  upon  the  issue  thus 
raised,  and  the  court  found  the  allegations  of  the  com- 
plaint to  be  true  and  entered  judgment  removing  the 
defendant  from  office. 

The  constitution  of  Nevada,  as  do  the  constitutions  of 
the  various  states,  divides  the  powers  of  the  state  into 
three  branches,  and  provides  that  the  judicial  power  of 
the  state  shall  be  vested  in  a  supreme  court,  district 
courts,  and  in  justices  of  the  peace,  and  authorizes  the 
legislature  to  establish  municipal  courts.  Section  6,  art. 
6,  of  the  constitution,  provides  that  the  district  courts 
shall  have  jurisdiction  in  certain  cases,  but  does  not  say 
that  they  shall  have  jurisdiction  in  proceedings  for  the 
removal  of  any  public  officer;  hence  council  for  peti- 
tioner contend  that  the  district  court  had  no  jurisdiction 
to  hear  and  determine  the  charges  filed  with  said  court 
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and  to  make  the  order  for  the  removal  of  the  petitioner 
from  office. 

1.  Without  determining  as  to  the  scope  and  effect  of 
section  6,  article  6,  of  the  constitution,  but  conceding 
for  the  sake  of  this  matter  that  the  district  court 
acquired  no  jurisdiction  under  the  section  of  the  consti- 
tution mentioned,  we  are  nevertheless  of  the  opinion 
that  the  court  had  jurisdiction  to  hear  and  determine 
the  matter  presented  in  the  complaint  filed  in  the  dis- 
trict court  charging  the  petitioner  with  nonfeasance  in 
office.  From  time  immemorial  society  has  found  it 
necessary  to  make  some  provision  for  the  removal  of 
venal,  corrupt,  faithless,  and  negligent  public  officers. 
The  importance  of  this  was  realized  when  the  constitu- 
tion of  the  United  States  was  drafted,  and  this  policy 
has  been  carried  into  the  constitution  of  every  state 
in  the  union.  The  impeachment  of  all  of  the  state  &nd 
judicial  officers  of  Nevada,  except  justices  of  the  peace, 
is  provided  for  in  article  7  of  the  constitution;  and 
while  no  procedure  is  prescribed  in  the  constitution  for 
the  removal  of  other  officials,  section  4  of  article  7  reads: 

"Provision  shall  be  made  by  law  for  the  removal  from 
office  of  any  civil  officer  other  than  those  in  this  article 
previously  specified,  for  malfeasance,  or  nonfeasance  in 
the  performance  of  his  duty." 

It  was  pursuant  to  this  provision  of  the  constitution 
that  the  legislature  passed  "An  act  providing  for  the 
removal  from  office  of  public  officers  for  malfeasance  or 
nonfeasance  in  office,  regulating  the  mode  of  procedure, 
and  other  matters  properly  connected  therewith."  (Stats. 
1909,  p.  293;  Rev.  Laws,  2851,  2852.) 

Sections  21  and  22  of  the  act  read: 

"Sec,  21.  If  any  person  now  holding  or  who  shall 
hereafter  hold  any  office  in  this  state,  who  shall  refuse 
or  neglect  to  perform  any  official  act  in  the  manner  and 
form  as  now  prescribed  by  law,  or  who  shall  be  guilty  of 
any  malpractice  or  malfeasance  in  office  may  also  be 
removed  therefrom  as  hereinafter  prescribed. 

"Sec.  22.    Whenever  any  complaint  in  writing  duly 
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verified  by  the  oath  of  any  complainant,  shall  be 
presented  to  the  district  court,  alleging  that  any  officer 
within  the  jurisdiction  of  aaid  court  has  been  guilty  of 
charging  and  collecting  any  illegal  fees  for  services  ren- 
dered or  to  be  rendered  in  his  office,  or  has  refused  or 
Delected  to  perform  the  official  duties  pertaining  to  his 
office  as  prescribed  by  law,  or  has  been  guilty  of  any 
malpractice  or  malfeasance  in  office,  it  shall  be  the  duty 
of  the  court  to  cite  the  party  charged  to  appear  before 
him  on  a  certain  day,  not  more  than  ten  nor  less  than 
five  days  from  the  time  when  said  complaint  shall  be 
presented,  and  on  that  day,  or  some  subsequent  day  not 
more  than  twenty  days  from  that  on  which  said  com- 
plaint is  presented,  shall  proceed  to  hear,  in  a  summary 
manner,  the  complaint  and  evidence  offered  by  the  party 
complained  of,  and  if,  on  such  hearing,  it  shall  appear 
that  the  charge  or  charges  of  s&id  complaint  are  sus- 
tained, the  court  shall  enter  a  decree  that  said  party 
complained  of  shall  be  deprived  of  his  office,  and  shall 
enter  a  judgment  for  five  hundred  dollars  in  favor  of  the 
complainant  and  such  costs  as  are  allowed  in  civil  cases." 
The  constitutional  convention,  in  adopting  section  4 
of  article  7  of  the  constitution,  realized,  no  doubt,  that 
to  confer  upon  legislative  bodies  the  duty  of  impeaching, 
trying,  and  removing  district,  county,  township,  and 
municipal  officers  would  be  to  place  an  undue  burden 
upon  the  legislature,  and  furthermore  might,  in  some 
instances,  unreasonably  delay  the  removal  of  vicious 
officials,  and  in  many  cases  would  afford  no  relief  what- 
ever, in  view  of  the  fact  that  a  majority  of  the  officers 
contemplated  by  section  4,  article  7,  of  the  constitution, 
are  elected  for  only  two  years,  and  since  the  legislature 
convenes  during  the  month  in  which  the  public  officers 
referred  to  take  office,  and  adjourns  at  the  end  of  sixty 
days,  not  to  reconvene  until  after  the  term  of  all  county 
officers  shall  have  expired,  and  therefore  conferred 
plenary  power  upon  the  legislature  to  provide  a  special 
and  summary  proceeding  for  the  removal  of  certain 
officers.    (State  v.  Borstad,  27  N.  D.  533, 147  N.  W.  380, 
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Ann.  Caa.  1916b,  1014 ;  State  v.  District  Court,  53  MonL 
350,  165  Pac.  294.) 

Numerous  objections  are  made  to  the  act  under  which 
the  proceedings  in  the  district  court  were  had,  but,  as 
we  view  the  authority  conferred  by  the  section  of  the 
constitution  mentioned,  they  may  be  all  brushed  aside, 
save  and  except  such  objections  only  as  go  to  the  title 
of  the  act.  We  say  this  for  the  reason  that  the  jwwer 
of  the  legislature  is  plenary  so  far  as  providing  for  the 
method  of  procedure  is  concerned.  We  do  not  think 
there  is  any  authority  which  questions  this  view.  The 
Supreme  Court  of  California,  in  Re  Marks,  45  Cal.  199, 
had  under  consideration  a  statute  substantially  the  same 
as  ours,  and  one  which  was  enacted  pursuant  to  a  con- 
stitutional provision  to  all  intents  and  purposes  the 
same  as  ours.    The  court  in  that  case  said : 

"The  act  of  1853  does  provide  how,  in  what  manner, 
upon  what  procedure,  in  what  court,  officers,  not  of  the 
first  class,  shall  be  tried  for  that  misdemeanor  in  office 
known  at  common  law,  and  recognized  in  this  statute  as 
neglect  of  official  duty.  The  power  of  the  legislature 
to  enact  such  a  statute  (under  the  latter  clause  of  sec- 
tion 18)  is  plain — as  obvious  as  is  the  power  of  the 
assembly  to  prefer  and  that  of  the  senate  to  try  articles 
of  impeachment  under  the  first  clause  of  the  same  sec- 
tion. The  power  to  remove  certain  officers  for  misde- 
meanor in  office  is  exercised  only  by  the  assembly  and 
senate  under  the  name  of  impeachment — ^the  like  power 
to  remove  all  other  officers  under  like  circumstances  and 
for  like  causes  is  to  be  exercised  'in  such  manner  as  the 
legislature  may  provide.'  (Section  19.)  The  power  to 
provide  the  manner  in  which  a  delinquent  is  to  be  tried 
in  the  second  case  is  on  a  footing  with  the  power  to 
directly  remove  the  delinquent  by  the  judgment  of  the 
senate  in  the  first  case." 

In  a  comparatively  recent  case,  in  an  opinion  by 
Beatty,  C.  J.,  and  concurred  in  by  the  full  court,  tiie 
Supreme  Court  of  California  said; 

"This  is  a  summary  proceeding  regulated,  as  far  as  it 
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is  regulated  at  all,  by  a  statute  (Pen.  Code,  sec.  758, 
et  seg.)  which  the  legislature  has  plenary  power  to  pass 
under  the  authority  of  section  18  of  article  4  of  the 
constitution,  providing  for  the  trial  of  public  officers  for 
misdemeanor  in  office  otherwise  than  by  impeachment. 
It  is  exempt  from  merely  technical  rules  of  procedure. 
(Case  of  Burleigh,  145  Cal.  36,  78  Pac.  242.)"  (In  Re 
Shepard,  161  Cal.  171,  118  Pac.  513.) 

The  Supreme  Court  of  Minnesota,  in  considering  the 
authority  of  the  legislature  under  a  similar  constitu- 
tional provision  in  the  case  of  State  v.  Peterson,  50  Minn. 
239,  52  N.  W.  655,  expressed  the  following  views : 

"Article  13  of  the  constitution,  after  providing  in 
section  1  for  'the  removal  of  state  officers  and  judges  of 
the  supreme  and  district  courts  by  impeachment,'  then 
provides  in  section  2  that  'the  legislature  of  the  state 
may  provide  for  the  removal  of  inferior  officers  from 
office  for  malfeasance  or  nonfeasance  in  the  performance 
of  their  duties,'  The  power  thus  conferred  is  plenary, 
and  confers  authority  upon  the  legislature  to  Vest  the 
power  of  removal,  and  the  determination  of  the  question 
whether  cause  for  removal  exists,  in  any  department  of 
the  government,  or  in  any  officer  or  official  body,  it  may 
deem  expedient.  There  is  no  requirement  that  this 
power  shall  be  conferred  only  on  the  courts.  Indeed, 
the  very  purpose  of  this  provision  was  to  provide  a 
more  summary  and  less  cumbersome  method  of  remov- 
ing inferior  officers  than  by  impeachment  or  by  indict- 
ment, according  to  the  course  of  the  common  law,  for 
malfeasance  or  nonfeasance  in  office.  If,  then,  the 
power  of  removal  vested  in  the  governor  by  this  act 
be  judicial,  we  have  here  the  constitutional  authority 
for  it." 

The  Supreme  Court  of  Montana,  in  State  ex  rcL  Payne 
v.  District  Court,  53  Mont.  350, 165  Pac.  296,  in  speaking 
of  the  authority  conferred  by  a  section  of  the  constitu- 
tion of  that  state  similar  to  section  4,  article  7,  of  our 
constitution,  used  the  following  language : 

"Proceedings  for  the  removal  of  a  public  officer  do 
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not  necessarily  partake  of  the  nature  of  a  criminal 
prosecution.  Indeed,  the  power  to  remove  an  unfaithful 
or  negligent  public  official  is  not  essentially  a  judicial 
power.  Under  our  constitution,  its  exercise  is  left  to 
the  legislature  itself  or  to  such  other  authority  as  the 
legislature  may  designate.  This  is  the  plain  import  of 
section  IS,  above,  and  is  the  general  rule  in  the  absence 
of  any  constitutional  declaration  upon  the  subject.  (29 
Cyc.  1370 ;  State  v.  Doherty,  25  La.  Ann.  119,  13  Am. 
Rep.  131 ;  Territory  v.  Cox,  6  Dak.  501.)  The  power  may 
be  conferred  upon  the  governor  {Cameron  v.  Parker, 
2  Okl.  277,  38  Pac.  14),  or  upon  a  board  {Donahue  v. 
Will  Co.,  110  111.  94).  It  may  be  conferred  upon  a  court 
of  genera]  or  limited  jurisdiction  to  be  exercised  in  the 
mode  provided  by  law,  and  consequently,  if  the  legisla- 
ture sees  fit  to  require  a  jury  trial,  a  jury  trial  must  be 
had ;  but,  if  it  sees  fit  to  provide  for  a  summary  hearing 
without  a  jury,  no  constitutional  right  of  the  accused 
is  infringed." 

In  State  v.  Grant  14  Wyo.  41,  81  Pac.  798,  1  L.  R.  A. 
n.  s.  588,  116  Am.  St.  Rep.  982,  the  Supreme  Court  of 
Wyoming,  in  passing  upon  the  power  of  the  legislature 
under  a  similar  constitutional  provision,  said: 

"The  legislature,  however,  under  the  provisions  of 
section  19,  article  3,  of  the  constitution,  did  have  express 
warrant  for  the  passage  of  an  act  for  the  removal  of 
officers  not  subject  to  impeachment,  and  the  method  of 
procedure  in  effecting  such  removal  is  not  limited  by 
any  other  constitutional  provision.  {Attorney-General  v. 
Jochim,  99  Mich.  358,  58  N.  W.  611,  L.  R.  A.  699,  41 
Am.  St.  Rep.  606.)" 

In  Skeen  v.  Paine,  32  Utah,  295,  90  Pac.  440,  it  is  said : 

"Section  21,  article  6,  of  the  constitution,  among  other 
things,  provides  that  such  removals  may  be  made  'in 
such  manner  as  may  be  provided  by  law.'  Here  a 
plenary  power  is  conferred  upon  the  legislature.  This 
provision  of  the  constitution  is  special,  and  the  mere 
fact  that  in  another  part  of  the  same  instrument  (sec. 
18,  art.  8)  it  is  provided  that  prosecutions  shall  be  in 
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the  name  of  'The  State  of  Utah'  does  not  necessarily 
prevent  a  proceeding  civi]  in  its  consequences  from  being 
conducted  in  the  name  of  a  private  person." 

The  Supreme  Court  of  Michigan,  in  People  ex  rel.  Clay 
V.  Stuart.  74  Mich.  411,  41  N.  W.  1091,  16  Am.  St.  Rep. 
644,  in  passing  upon  a  similar  constitutional  provision, 
observed : 

"It  will  be  noticed  that  the  power  conferred  by  this 
section  of  the  constitution  is  plenary.  The  legislature  is 
to  provide  by  law  for  the  removal  of  county  officers,  etc., 
in  such  manner  as  to  them  shall  seem  just  and  proper. 
The  power  conferred  is  in  its  nature  political,  and  has 
reference  exclusively  to  the  polity  of  government,  which 
would  be  inherently  defective  if  no  remedy  of  a  summary 
nature  could  be  had  to  remove  from  office  a  person  who, 
after  his  election,  had  been  convicted  of  crime,  or  who 
neglected  his  duty,  or  who  was  guilty  of  malversation 
in  the  administration  of  his  office.  Every  person  elected 
to  a  county,  township,  or  school  district  office  holds  it 
subject  to  removal,  in  the  manner  provided  by  law  under 
this  section  of  the  constitution,  which  commits  to  the 
legislature  the  whole  subject  of  removal.  They  are  to 
prescribe  the  mode  in  which  it  shall  be  done,  and  this 
includes  everything  necessary  for  the  accomplishment 
of  the  object.  The  causes,  the  charges,  the  notice,  the 
investigation,  and  the  determination,  and  by  whom  these 
shall  be  conducted  and  the  removal  adjudged,  are  all  in 
the  discretion  of  the  legislature." 

In  State  v.  Henderson,  145  Iowa,  657,  124  N.  W.  767, 
Ann.  Cas.  1912a,  1286,  in  passing  upon  a  case  growing 
out  of  constitutional  and  statutory  provisions  similar  to 
ours,  we  find  the  following ; 

"Section  5  of  the  act  under  which  this  proceeding  is 
prosecuted  expressly  provides  that  the  'proceeding  shall 
be  summary  in  its  nature  and  triable  as  an  equitable 
action.'  We  think,  therefore,  that  no  constitutional  right 
of  the  defendant  was  invaded." 

See,  also,  Moore  v.  Strickling,  46  W.  Va.  515,  33  S.  E. 
274,  50  L.  R.  A.  279;  Woods  v.  Vamiim,  85  Cal.  639,  24 
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Pac.  843 ;  People  v.  Stuart,  74  Mich.  411,  41  N.  W.  1093, 
16  Am.  St.  Rep.  644;  State  v.  Seawell,  64  Ala.  225; 
State  V.  Savage,  89  Ala.  1,  7  South.  7.  7  L.  R.  A.  426. 

2.  In  this  connection  we  incidentally  call  attention  to 
section  1,  article  3,  of  our  constitution,  which  reads: 

"The  powers  of  the  government  of  the  State  of 
Nevada  shall  be  divided  into  three  separate  departments 
- — the  legislative,  the  executive,  and  the  judicial;  and 
no  persons  charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall  exercise  any 
functions  appertaining  to  either  of  the  others,  except  in 
the  cases  herein  expressly  directed  or  permitted." 

Thus  we  see  that  the  constitutional  convention  made 
it  plain  that  other  powers  than  those  expressly  men- 
tioned in  section  6,  article  6,  of  the  constitution,  might 
be  delegated  to  the  district  court. 

The  language  of  Norcross  J.,  in  Bell  v.  District  Court, 
28  Nev.  280,  81  Pac.  875,  1  L.  R.  A.  n.  a.  843,  113  Am. 
St.  Rep.  864,  6  Ann.  Gas.  982,  is  not  opposed  to  the  view 
we  have  expressed.  What  was  said  in  that  case  was 
directed  to  an  entirely  different  question  from  the  one 
here  presented,  as  will  be  readily  seen  from  a  reading  of 
the  opinion. 

3.  But  it  is  urged,  and  with  apparent  earnestness,  that 
the  complaint  in  removal  proceedings  in  the  district 
court  charged  the  defendant  with  a  crime,  and  that  he 
was  entitled  to  a  jury  trial  under  that  section  of  the 
constitution  which  provides  that  the  right  of  trial  by 
jury  shall  remain  inviolate  forever.  We  think  we  have 
disposed  of  this  question  by  showing  that  the  legisla- 
ture had  plenary  power  under  the  terms  of  the  constitu- 
tion to  pass  an  act  authorizing  the  removal  of  officers, 
and  pursuant  to  that  authority  had  passed  a  law  which 
provided  a  summary  and  special  proceeding  for  such 
cases.  In  this  connection  we  wish  to  say  that  the  case  of 
Kilbum  V.  Law,  111  Cal.  237,  43  Pac.  615,  is  not  in  con- 
flict with  this  view ;  for,  while  it  is  true  that  the  court 
in  that  case,  as  in  other  cases,  held  that  the  proceeding 
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to  remove  a  public  officer  was  criminal  in  its  nature,  the 
court  said :  "The  intent  to  make  it  a  cripiinal  prosecu- 
tion is  to  my  mind  clear."  The  opinion  then  proceeds  to 
give  the  reasons  which  induced  the  court  to  take  that 
view,  and  it  is  apparent  that  its  conclusion  was  reached 
because  it  was  the  evident  intent  of  the  legislature  that 
the  proceeding  should  be  criminal  in  its  nature,  and 
not  because  the  constitution  contemplated  a  proceeding 
inherently  criminal  in  its  character.  In  fact,  strange  as 
it  may  seem,  the  reply  brief  of  the  petitioner  practically 
concedes  as  much ;  for,  in  answering  the  contention  of 
respondent  on  this  point,  wherein  it  was  sought  to  show 
vhy  different  proceedings  had  existed  in  California  in 
removal  cases,  counsel  say : 

"The  case — In  Re  Marks,  45  Cal,  199 — is  relied  upon 
by  respondent,  but  it  will  be  noted  that  the  opinion  in 
that  case  was  prior  to  the  adoption  of  the  codes  and 
was  had  under  a  provision  of  law  which  ceased  to  exist 
upon  the  adoption  of  the  codes." 

But  the  Supreme  Court  of  California  has  held  that 
though  the  proceeding  is  criminal  in  nature,  under  cer- 
tain statutes,  the  defendant  was  not  entitled  to  a  jury. 
[People  V.  McKamy,  168  Cal.  533,  143  Pac.  752.) 

4.  The  contention  that  the  proceeding  should  have 
been  instituted  in  the  name  of  the  State  of  Nevada  is 
entirely  without  merit.  As  we  have  shown,  the  inquiry 
was  had  under  a  special  proceeding,  provided  pursuant 
to  plenary  power  conferred  by  the  constitution.  Even 
in  California,  after  the  adoption  of  the  codes,  and  under 
statutes  which  the  supreme  court  of  that  state  held 
showed  a  clear  intent  upon  the  part  of  the  legislature 
to  make  the  proceedings  criminal  in  their  nature,  it  was 
decided  that  the  accusation  did  not  have  to  be  made  in 
the  name  of  the  people.  (Woods  v.  Vamum,  85  Cal.  639, 
24  Pac.  843.) 

B.  Objection  is  made  to  that  part  of  the  act  which 
provides  that  the  court  in  making  the  order  of  removal 
shall  enter  a  judgment  in  favor  of  the  complainant 


by  Google 


Gay  v.  District  Court 


Opinion  of  the  Court — Coleman,  J. 


for  $500.  The  complainant  and  the  defendant  in  the 
removal  proceedings  expressly  agreed  that  this  require- 
ment of  the  statute  might  be  waived,  and  accordingly 
no  3uch  judgment  was  rendered  by  the  court;  hence  we 
are  of  the  opinion  that  it  is  not  necessary  that  we 
determine  this  question,  as  it  is  a  well-established  rule  of 
law  that  no  one  can  urge  that  an  act  or  part  of  an  act  is 
unconstitutional  if  his  rights  are  in  no  way  infringed 
by  it.  (6  R.  C.  L.  p.  89 ;  8  Cyc.  789.) 

6.  The  objection  made  to  the  title  of  the  act  of  X909 
is  without  merit.  The  title  of  the  act  relates  to  one  sub- 
ject only,  and  that  is  to  the  removal  of  public  officers.  It 
is  true  that  the  act  deals  with  three  methods  of  removal 
— one  by  accusation  made  by  the  grand  jury,  one  by 
impeachment  by  the  assembly,  and  one  by  accusation 
by  a  private  citizen.  That  part  of  the  act  relating  to 
impeachment  by  the  assembly  prescribes  the  method 
of  procedure  to  be  followed  in  the  trial  by  the  senate. 
The  act  also  provides  for  the  summary  method  by 
accusation  of  a  private  Individual,  and  makes  provision 
for  the  proceedings  after  the  accusation  is  filed.  And. 
apparently  realizing  that  individuals  are  reluctant  to  file 
charges  against  a  public  official  as  the  basis  for  his 
removal,  the  legislature  also  made  provision  for  the  initi- 
ation of  proceedings  for  the  removal  of  a  public  officer 
by  accusation  on  the  part  of  the  grand  jury.  In  other 
words,  this  act  not  only  supplements  the  constitutional 
provisions  for  the  removal  of  state  officials,  but  creates 
two  separate,  distinct,  and  independent  methods  of 
removal  of  county  officers.  Just  why  the  legislature 
thought  it  necessary  to  create  two  methods  of  removal 
of  county  officials  is  not  clear,  but  since  one  method  is 
more  drastic  than  the  other,  it  may  be  that  the  legisla- 
ture anticipated  that  there  might  be  occasions  when 
a  drastic  measure  would  be. needed;  but  whatever  the 
reason,  or  lack  of  reason,  the  statute,  which  was  enacted 
pursuant  to  plenary  authority  by  clear  and  unmistakable 
language,  creates  the  two  methods,  and  beyond  that  we 
cannot  inquire. 
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For  the  reasons  £:iveii,  it  is  ordered  that  the  writ  of 
certiorari  heretofore  issued  be,  and  the  same  is  hereby, 
dismissed. 

McCarean,  C.  J.,  concurring: 

I  concur. 

Sections  1,  2,  and  3  of  article  7,  of  our  constitution  lay 
down  the  manner  and  authority  by  which  certain  speci- 
fied state  and  judicial  officers  may  be  removed  from 
office.  So  far  as  these  officers  are  concerned,  the  mode 
of  removal  from  office  is  by  the  constitution  limited  and 
fixed.  But  in  contemplation  of  the  necessity  for  removal 
of  civil  officers  other  than  those  desig^iated,  section  4 
of  article  7  of  the  constitution  provides : 

"Provision  shall  be  made  by  law  for  the  removal  from 
office  of  any  civil  officer  other  than  those  in  this  article 
previously  specified,  for  malfeasance,  or  nonfeasance  in 
the  performance  of  his  duty." 

By  this  provision  of  the  organic  law  the  power  was 
reserved  and  assigned  to  the  legislative  branch  of  the 
government  to  provide  a  way  by  which  civil  officers 
other  than  those  whose  office  is  within  the  contempla- 
tion of  sections  1,  2,  and  3  of  article  7  might  be  removed 
for  malfeasance  or  nonfeasance  in  office.  To  meet  this 
and  to  provide  a  rule  of  conduct  by  which  removal  from 
oflice  might  be  accomplished  as  to  those  officers  not 
affected  by  sections  1,  2,  and  3  of  article  7  of  the  con- 
stitution, the  legislature  of  1909  passed  the  act  under 
which  petitioner,  as  sheriff  of  Clark  County,  was  brought 
before  the  district  court.  It  is  the  right  of  the  desig- 
nated authority  or  tribunal  of  determination,  the  district 
court,  to  entertain  such  proceeding  that  is  here  ques- 
tioned. Section  6  of  article  6  of  the  constitution,  in 
IR«scribing  the  jurisdiction  of  the  district  court,  con- 
tains no  words  of  limitation  as  to  matters  of  which  that 
court  may  take  jurisdiction,  but  rather  excludes  other 
courts  and  tribunals  from  exercising  jurisdiction  over 
those  subject-matters  specifically  named  as  belonging 
to  that  of  the  district  court. 
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To  declare  that  section  6  of  article  6  of  the  constitu- 
tion by  its  language  limited  the  jurisdiction  of  the 
district  court  to  matters  specifically  named  in  that  sec- 
tion would  be  to  open  discussion  to  any  number  of 
matters  and  proceedings  which  by  reason  of  this  con- 
stitutional provision  would  find  no  jurisdictional  resting 
place.  Such  was  never  the  intention  of  the  authors  of 
our  constitution. 

By  section  4  of  article  7  of  the  constitution  the  legis- 
lative branch  of  the  government  was  given  full  power  to 
enact  laws  looking  to  the  impeachment  and  removal  of 
civil  officers  other  than  those  mentioned  in  the  preceding 
sections.  The  power  to  enact  such  laws  implied  power 
to  assign  the  accomplishment  of  the  law's  purpose  to 
a  designated  functionary.  The  legislature  of  1909 
carried  out  this  power  by  designating  the  district  court 
as  the  tribunal  before  which  matters  of  this  character 
should  be  heard  and  determined.  In  enacting  the  statute 
and  designating  the  tribunal  before  which  its  object 
should  be  carried  out,  the  legislature,  having  full  power 
in  the  matter,  could,  as  it  did,  concisely  and  emphati- 
cally outline  the  steps  to  be  taken  and  rigidly  lay  the 
course  to  be  pursued.  (In  Re  Shepard,  161  Cal.  X71, 118 
Pac.  513.) 

In  my  judgment,  the  matter  contemplated  by  the 
statute  cannot  properly  be  termed  a  criminal  proceed- 
ing, and  I  say  this  fully  aware  of  the  decision  of  the 
Supreme  Court  of  California  -in  the  matter  of  People 
v.  McKamy,  168  Cal.  531,  143  Pac.  752,  in  which  is 
reviewed  the  former  decisions  of  that  court,  {In  Re 
Curtis,  108  Cal.  661,  41  Pac.  793 ;  Wheeler  v.  Donnell, 
110  Cal.  655,  43  Pac.  1;  In  Re  Burleigh,  145  Cal.  35,  78 
Pac.  242.)  It  is  a  proceeding  for  removal  from  office, 
rather  than  a  prosecution  for  malfeasance  or  nonfeas- 
ance in  office.  Criminal  prosecution  might  follow  after 
removal,  in  which  event  a  plea  of  once  in  jeopardy  could 
not  be  interposed. 

It  is  contended  that  this  statute  is  in  contravention 
of  constitutional  provision  because  trial  by  jury  is  not 
contemplated  in  the  proceeding  before  the  district  judge. 


by  Google 


Gay  v.  District  Court 


McCarraD,  C.  J.,  concurring 


In  this  respect  it  may  be  properly  said  that  the  proceed- 
ing contemplated  by  the  statute  is  not  a  trial  but  rather 
a  proceeding  to  remove  from  public  office,  and  as  such 
does  not  involve  either  life,  liberty,  or  property. 

The  question  here  involved  has  in  one  form  or  another 
been  passed  upon  on  several  occasions  by  the  Supreme 
Court  of  the  United  States  under  the  contention  that  by 
such  statute  the  officer  removed  was  deprived  of  due 
process  of  law  under  the  fourteenth  amendment. 

In  the  case  of  Kennard  v.  Louisiana  ex  rel.  Morgan, 
92  U.  S.  80,  23  L.  Ed.  478,  statutory  proceedings  much 
more  summary  than  those  of  ours  were  considered.  In 
that  instance  a  statute  of  Louisiana,  instituted  for  test- 
ing right  to  office,  was  under  consideration.  The  statute 
was  upheld  as  providing  due  process  of  law,  and  the 
provision  which  eliminated  hearing  before  a  jury  was 
held  to  be  not  repugnant  to  the  amendment. 

In  the  case  of  Foster  v.  Kansas  ex  rel.  Johnston, 
Attorney-General,  112  U.  S.  201,  5  Sup.  Ct.  8,  97,  28 
L.  Ed.  696,  it  appears  that  the  attorney-general  of  the 
State  of  Kansas  proceeded  in  quo  warranto  in  the 
supreme  court  of  the  state  for  the  removal  of  a  county 
attorney,  alleging  his  failure  to  prosecute  certain  viola- 
tions of  the  law  of  that  state.  The  case  went  to  the 
supreme  court  of  the  United  States  on  rule,  and  there, 
after  referring  to  Kennard  v.  Louisiana,  supra,  the  court 
held  that  the  proceeding  was  of  a  civil  nature,  and 
inasmuch  as  the  process  for  removal,  though  summary, 
laovided  for  bringing  the  party  into  court  and  notifying 
him  of  the  case  he  had  to  meet,  and  gave  him  an  oppor- 
tunity to  be  heard  in  his  defense  and  gave  opportunity 
for  deliberation  and  judgment  of  the  court,  it  constituted 
due  process  of  law. 

In  the  case  of  Wilson  v.  North  Carolina,  169  U.  S.  586, 
18  Sup.  Ct.  435,  42  L.  Ed.  865,  the  matter  grew  out  of 
the  suspension  of  a  railroad  commissioner  by  the  gov- 
ernor of  North  Carolina.  When  the  case  was  carried  to 
the  Supreme  Court  of  the  United  States,  Mr.  Justice 
Peckham,  speaking  for  that  court,  said : 

"The  controversy  relates  exclusively  to  the  title  to  a 
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state  office,  created  by  a  statute  of  the  state,  and  to 
the  rights  of  one  who  was  elected  to  the  office  so  created. 
Those  rights  are  to  be  measured  by  the  statute  and  by 
the  constitution  of  the  state,  excepting  in  so  far  as  they 
may  be  protected  by  any  provision  of  the  federal 
constitution." 

Continuing,  it  was  said : 

"The  procedure  was  in  accordance  with  the  constitu- 
tion and  laws  of  the  state.  •  *  *  What  kind  and  how 
much  of  a  hearing  the  officer  should  have  before  suspen- 
sion by  the  governor  was  a  matter  for  the  state  legisla- 
ture to  determine,  having  regard  to  the  constitution  of 
the  state." 

In  my  judgment,  that  portion  of  the  statute  here 
involved  which  would  permit  of  a  judgment  against  the 
deposed  officer  of  any  sum  of  money  is  clearly  in  viola- 
tion of  the  constitutional  guaranty  prohibiting  the  deiHi- 
vation  of  property  without  due  process  of  law.  Even, 
however,  were  this  involved  here,  which  is  not  the  case, 
since  no  such  judgment  was  entered  in  this  matt^ 
against  petitioner  in  the  district  court,  it  would  not  avail 
in  furtherance  of  petitioner's  contention,  for,  under  ^e 
established  rule  in  this  court,  constitutional  portions  of 
the  statute  might  be  enforced  if  intact  and  operative, 
and  the  unconstitutional  portions  might  be  rejected. 
Virginia  &  Truckee  R,  R.  Co.  v.  Henry,  8  Nev.  166.) 

On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 
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[So.  22)0] 

PHCEBE  J.  GUISTI,  RESPONDENT,  v.  JOHN  <3UISTI, 
Appellant. 

[171  Pflc.  1011 

1.  Appeal  and  Errob— Service  op  Transcript. 

Wliere  trnunci'lpt  was  served  In  part  before  docketlug  of 
t'liuxe  111  the  8ii|>reiue  court  iiii<]  tbe  renialuder  wltbtn  a  reason- 
able time  thereafter,  the  apiteal  will  not  be  dlamlsaed  under 
<«art  rule  13  relatInK  to  tbe  curing  of  technical  objections,  the 
Iiollc>'  of  tbe  court  tolng  to  Rive  the  ai>pellant  every  reasonable 
opiwrt unity  to  be  heard. 

2.  Appeal  and  Erbor — Meuobanucm   of   ERRORS  on   ^Iotion  fob 

New  Trial — Whes  Necesbarv, 

Itev.  Lawn.  .'>322,  ■■equlrlnit  Her  vice  of  luemoranduiu  of 
errom  upon  adverse  party,  has  refereuee  only  to  errors  com- 
mitted at  the  trial  under  section  i>320.  subd.  T,  and  not  error 
I'ouiniltted  In  arriving!  at  an  erroneous  conclusion  as  to  the 
i^pii  effect  of  all  of  the  evidence  In  the  cncie.  the  malcing  of 
HiidiiiKs.  or  enterliifc  of  JudKinent, 

3.  Money  Lent — "foBTBiBi'TEo" — I'i^ading. 

A  complaint,  HllexliiK  that  plaintiff  "<'ontrlbuted"  money  to 
tbe  erection  of  a  building,  does  not  allege  a  loan, 

4.  pRAUnUlJIIlT   COSVEVANCBS "CREDITOR." 

An  unrecorded  bill  of  sale  of  undelivered  i>ersonalty, 
executed  by  a  deceased.  Is  not  void  as  to  hu  order  of  court 
setthiK  aside  a  monthly  allowance  to  wife  of  deceased,  the  wife 
not  belue  a  "creditor"  n-lthin  Hev.  Laws,  1078  (Comp.  Laws, 
270H),  maklnic  sales  and  asslenments  of  i>ei''sonalt.v  without 
deiiverj'  fraudulent  as  to  creditors. 

5.  RxECVTORS  ANO  Administrators — FRAUiH'i.ENt  .Uts — Effect. 

Xo  matter  how  many  fraudulent  acts  an  administrator  Is 
millty  of.  he  is  not  divested  of  contractual  rlf;lits  under  a  valid 
mortKage  which  lie  has  purchased. 

Appeal  from  Fifth  Judicial  District  Court,  Nye  County; 
Mark  R.  AverUl,  Judge. 

Action  by  Phoebe  J.  Guisti  against  John  Guisti.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Beversed. 

Wm.  Forman  and  P.  E.  Keder,  for  Appellant: 
Respondent  has  made  two  motions  which  do  not  go  to 
the  merits  of  the  case.  One  is  to  dismiss  the  appeal  upon 
the  ground  that  no  copy  of  the  transcript  on  appeal  was 
served  upon  respondent,  the  other  motion  being  to  strike 
oat  certain  assignments  and  specifications  of  particular 
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errors  upon  the  ground  that  the  same  were  not  embraced 
in  the  memorandum  of  exceptions  filed  in  support  of 
motion  for  new  trial.  Upon  the  first  motion,  no  conten- 
tion is  made  that  the  record  on  appeal  was  not  filed  within 
thirty  days  after  the  appeal  was  perfected.  The  records 
show  that  the  record  was  filed  within  thirty  days,  and 
therefore  rules  2  and  3,  cited  by  respondent,  have  no 
application. 

Respondent  invokes  rule  25,  and  argues  that  the  appeal 
should  be  dismissed  because  no  transcript  on  appeal  was 
ever  served  upon  her.  This  contention  cannot  be  upheld, 
for  three  reasons;  (1)  Respondent  waived  service  of  copy 
of  transcript  by  stipulation  extending  the  time  for  filing 
and  service  thereof,  without  reserving  any  right  to  move 
to  dismiss  appeal.  (2)  Appellant  filed  and  served  his 
opening  brief  within  the  time  stipulated,  respondent 
filing  and  serving  her  answering  brief,  and  by  answering 
to  the  merits  waived  any  objection  which  she  might  have 
had  for  failure  to  serve  copy  of  record  on  appeal,  (3) 
Respondent  was  served  with  copy  of  bill  of  exceptions, 
and  after  motion  to  dismiss  was  filed,  was  served  with 
copy  of  judgment  roll.  (Henningaen  v.  T.  &  G.  R.  Co.,  32 
Nev.  64;  Curtis  v.  McCuUough,  3  Nev.  213;  Bliss  v.  Gray- 
sm,  24  Nev.  432;  Smith  v.  Wells  Estate  Co.,  29  Nev.  213.) 

In  the  matter  of  the  estate  of  Lawrence  Guisti,  the 
court  could  not  do  otherwise  than  pay  the  claim  of  John 
Guisti  out  of  the  proceeds  of  the  sale  of  the  property 
described  in  the  deed  and  bill  of  sale  held  as  a  mortgage 
on  the  property  therein  described.  The  allowance  or 
rejection  of  the  claim  exhausted  the  authority  of  the 
court  in  the  matter  of  the  mortgage;  and  the  plaintiff, 
not  being  a  creditor  of  the  estate  at  the  time  the  sale 
complained  of  was  made,  cannot  after  a  lapse  of  six  years 
have  the  sales  set  aside.  (Rev.  Laws,  6014;  Kirman  v. 
Povming,  25  Nev.  378.) 

The  manner  and  mode  of  the  disposition  of  the  assets 
of  the  estates  of  deceased  persons  is  prescribed  by  law, 
and  the  plaintiff  or  the  administrator,  or  both  combined, 
cannot  vary  those  provisions  by  agreement  to  the  preju- 
dice of  the  creditors  of  the  estate.    (18  Cyc.  422.)    The 
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administrator  must  not  purchase  claims  against  the  estate 
(Rev,  Laws,  6039),  but  at  the  time  of  the  purchase  of  the 
note  John  Guisti  had  not  been  appointed  administrator. 
Even  had  he  been  administrator  at  that  time,  he  would 
be  entitled  to  the  amount  paid  (Furth  v.  Wyatt,  17  Nev. 
180),  and  even  though  the  mortgage  was  void,  he  would 
be  entitled  to  the  amount  he  paid  on  the-  note.  ( Wilaon 
V.  Wibtm,  18  Cyc.  772;  Highsmith  v.  Whitehurat.  23  S.  E. 
917;  Charles  v.  Daniels,  131  S.  W.  42;  Baker  v.  Lane,  118 
S.  W.  963;  Lafranchini  v.  Clark,  39  Nev.  49. ) 

It  is  contended  that  the  sales  are  fraudulent  because 
the  administrator  became  the  owner  of  the  property. 
However,  he  was  the  owner  of  the  note  and  the  mort- 
gage, and  was  interested  in  the  property  of  the  estate  to 
thatextent.  (18  Cyc.  771;  CuMinff^m  v.  Moore,  30 South. 
784;  Penny  v.  Jackson,  4  South.  720;  Brannan  v.  Oliver, 
19  Am.  Dec.  39;  Truman  v.  Riggina,  8  Am.  St.  Rep.  5^; 
fistote  ofMillerumch,  5  Nev.  161.) 

The  bill  of  sale,  if  void  at  all,  is  only  void  as  against 
creditors.  (6  Cyc.  1065;  5  R.  C.  L.  414.)  An  unrecorded 
chattel  mortgage  may  be  enforced  after  the  legal  title 
has  vested  in  the  widow  of  the  mortgagor,  even  under  a 
statute  conferring  title  upon  the  widow,  where  the  estate 
is  less  than  a  specific  amount.  (Rev.  Laws,  1080;  Wolfe 
v.PerJtins.  9S.W.432.) 

Thompson  &  Thompson,  for  Respondent: 

The  appeal  should  be  dismissed.  The  rules  of  this  court 
prescribe  that  the  transcript  on  appeal  shall  be  filed  within 
thirty  days  after  the  appeal  has  been  perfected  and  the 
statement  settled,  if  there  be  a  statement.  A  complete 
copy  of  the  transcript  must  be  served  upon  the  opposite 
party,  and  no  transcript  on  appeal  has  ever  been  served 
upon  the  opposite  party  or  her  attorneys.  The  transcript 
will  be  stricken  out  unless  the  same  has  been  served  upon 
the  respondent  or  her  attorneys.  (Supreme  Court  Rules 
2,  3,  25;  Gardner  v.  Pacific  Power  Co. ,  40  Nev.  343. )  No 
errors  can  be  heard  on  appeal  unless  the  same  are  set 
forth  in  the  memorandum  of  exceptions.  (Rev.  Laws, 
5322.)   Where  the  appeal  is  upon  the  ground  that  the 
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evidence  is  insufficient  to  support  the  verdict  op  deciMon, 
the  appellant  must  set  forth  specifically  the  particulars 
in  which  the  evidence  is  alleged  to  be  insufficient  { Thome 
V.  HamTwmd,  46  Cal.  531;  Watson  v.  Raaroad,  50  Cal.  623. ) 
The  filing  of  an  appeal,  or  the  doing  of  any  other  act 
which  indicates  that  the  opposite  party  has  notice,  is  a 
waiver  of  the  notice.  (1  Hayne,  New  Trial  and  Appeal, 
114, 115;  Corhett  v.  Swift,  6  Nev.  194;  Hwnier  v.  Truckee 
Lodge,  14  Nev.  24. ) 

The  decrees  of  the  lower  court  establish  the  fact  that 
respondent  is  the  widow  of  deceased.  The  fact  that  she 
yielded  up  the  administration  of  the  estate  and  did  not 
contest  the  appointment  of  appellant  as  administrator 
constitutes  a  consideration,  or  so  alters  her  position  that 
appellant  is  estopped  from  now  denying  that  respondent 
is  not  the  widow  of  the  deceased.  The  record  cannot  be 
denied  nor  the  judgment  questioned.  (11  Am.  &  Eng. 
Ency.  Law,  389,  390. )  The  records  of  the  estate  having 
been  introduced  in  evidence,  the  appellant  cannot  impeach 
any  order  or  decree  therein.   {Crim  v.  Kessing,  89  Cal.  483. ) 

The  second  item  of  the  decree,  $3,000,  has  very  little  to 
do  with  the  widowhood  of  the  respondent  It  is  based 
upon  the  promise  of  appellant  to  pay  that  amount  to 
respondent  at  the  close  of  the  estate,  but  not  out  of  the 
estate.  Permitting  appellant  to  act  as  administrator, 
without  objection,  constituted  sufficient  consideration. 
"The  consideration  arises  from  the  permission,  irrespec- 
tive of  the  benefits  derived  from  it"  (6  Am.  &  Eng. 
Ency.  Law,  741. ) 

By  the  Court  COLBMAN,  J. : 

The  complaint  alleges  that  plaintiff,  Phoebe  J.  Guisti, 
is  the  vndow  of  Lawrence  Guisti,  who,  at  the  time  of  hia 
death  in  October,  1907,  was  a  resident  of  Beatty,  Nye 
County,  Nevada ;  that  deceased,  at  the  time  of  his  death, 
was  the  owner  of  a  dwelling-house  and  the  lot  upon 
which  it  was  situated,  and  certain  other  real  estate  and 
personal  property.    The  complaint  also  alleges: 

"That  at  the  time  of  the  erection  of  said  building  and 
the  furnishing  said  saloon  said  Lawrence  Guisti  did  not 
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have  funds  sufficient  to  pay  for  the  erection  of  said 
building  and  purchasing  of  said  bar  and  bar  fixtures, 
iron  safe,  cash  register,  piano,  slot  machine,  and  gam- 
bling layouts  and  liquors  and  cigars  for  said  saloon,  and 
solicited  this  plaintiff  to  contribute  toward  the  erec- 
tion of  said  building  and  the  paying  for  said  bar,  bar 
fixtures,  furnishings,  liquors,  and  cigars  for  said  saloon. 
That  pursuant  to  said  request  this  plaintiff  did  contrib- 
ute the  sum  of  three  thousand  dollars  ($3,000)  toward 
the  erection  of  said  building  and  the  paying  for  said 
bar,  bar  fixtures,  furnishings,  iron  safe,  cash  register, 
piano,  slot  machine,  gambling  layouts,  cigars,  and  liquors 
for  said  saloon.  That  said  Lawrence  Guisti  nor  any 
other  person  has  ever  paid  or  returned  said  money  or 
any  part  thereof  to  this  plaintiff." 

That  the  plaintiff  and  the  defendant  (father  of  the 
deceased)  are  the  sole  heirs  at  law  of  the  deceased ;  that 
the  defendant,  conspiring  to  cheat  and  defraud  plaintiff, 
purchased  of  the  Bullfrog  Bank  and  Trust  (Company 
a  note  of  deceased  for  about  $3,000,  which  purported 
to  be  secured  by  a  mortgage  upon  certain  real  and  per- 
sonal property  of  the  deceased,  which  note  it  is  alleged 
was  paid  by  the  deceased  prior  to  his  death. 

It  is  also  alleged  that  the  defendant,  designing  to 
cheat  and  defraud  plaintiff,  induced  plaintiff  to  waive 
her  right  to  be  appointed  administratrix  of  said  estate, 
and  as  a  consideration  for  such  waiver  promised  and 
agreed  that  plaintiff  should  have  a  lien  upon  the  real 
estate  and  personal  property  covered  by  the  mortgage 
to  the  bank  above  mentioned,  to  secure  the  payment  of 
the  alleged  indebtedness  to  her  of  $3,000 ;  and  that  plain- 
tiff, having  great  faith  and  confidence  in  the  defendant, 
did  execute  such  waiver,  and  nominate  and  request  that 
the  defendant  be  appointed  to  administer  upon  said 
estate,  and  that  thereafter  he  was  appointed  by  the  court 
as  administrator  thereof  and  thereafter  qualified  as  such. 
Other  allegations  of  fraud  are  contained  in  the  complaint, 
but,  taking  the  view  which  we  do  of  the  case,  it  is  not 
necessary  to  state  them. 

It  is  further  alleged  that  upon  her  petition  the  court 
vou  II— a 
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made  an  order  setting  aside  to  plaintiff,  aa  a  widow's 
allowance,  the  dwelling-house  mentioned  above  and  the 
sum  of  $130  per  month,  and  that  no  part  of  said  monthly 
allowance  has  been  paid;  that  on  February  19,  1910,  the 
court  approved  the  final  report  of  the  defendant,  as  such 
administrator,  and  granted  him  a  discharge  from  his 
trust  as  such  administrator. 

By  the  prayer  of  the  complaint  plaintiff  asks  that  the 
decree  of  final  distribution  in  the  matter  of  the  estate 
of  Lawrence  Guisti,  deceased,  and  the  decree  settling  the 
final  account  of  the  administrator,  and  such  other  orders 
as  may  interfere  with  granting  full  relief  to  plaintiff,  be 
set  aside  and  annulled ;  that  the  defendant  be  declared 
a  trustee  for  the  benefit  of  plaintiff,  and  that  plaintiff 
recover  judgment  against  the  defendant  for  $3,000,  the 
amount  contributed  by  her,  as  alleged  in  the  complaint, 
and  in  a  further  sum  to  cover  the  monthly  allowance  of 
$130,  and  that  the  same  be  made  a  lien  upon  the  real 
estate  bought  by  defendant  from  said  estate,  and  for 
general  relief. 

Defendant  filed  a  demurrer  to  the  complaint,  for  the 
reason,  among  others,  that  it  did  not  state  a  cause  of 
action,  which  being  overruled,  an  answer  was  filed.  By 
his  answer  defendant  denies  that  plaintiff  is  the  widow 
of  the  deceased;  denies  that  the  deceased  contributed 
any  money  as  alleged  in  the  complaint;  denies  that  he 
solicited  plaintiff  to  renounce  her  right  to  administer 
upon  the  estate  of  the  deceased ;  denies  that  he  told  her 
she  did  not  need  an  attorney,  or  that  he  would  see  that 
her  family  allowance  and  her  claim  of  $3,000  would  be 
paid;  denies  all  allegations  of  fraud  on  his  part,  and 
pleads  affirmatively  the  indebtedness  of  the  BullfrofiT 
Bank  and  Trust  Company,  its  assignment  to  him,  and 
all  of  the  various  orders  in  the  matter  of  the  estate 
of  Lawrence  Guisti,  deceased,  including  the  approval 
of  his  final  report  and  the  order  of  his  discharge  -bs 
administrator. 

Defendant  also  alleges  that  the  cause  of  action  pleaded 
by  the  plaintiff  is  barred  by  section  4967,  Revised  Laws. 
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It  is  also  alleged  that  plaintiff's  cause  of  action  is  barred 
by  section  6018,  Revised  Laws. 

It  is  also  alleged  that  if  the  promise  sued  on  was 
made  at  all,  it  was  made  with  reference  to  the  adminis- 
tration of  the  said  estate ;  that  it  was  a  specific  promise 
to  answer  for  the  debt  of  said  intestate  out  of  the 
estate  of  defendant;  that  said  alleged  agreement  was 
not,  nor  was  any  note  or  memorandum "  thereof,  in 
writing,  ever  made  or  signed  by  defendant,  or  by  his 
agent. 

Plaintiff  filed  a  reply,  pleading  estoppel  on  the  part  of 
defendant  to  deny  that  she  was  the  widow  of  Lawrence 
Guisti,  deceased. 

The  case  was  tried  by  the  court  without  a  jury,  and 
the  court  made  its  findings  of  fact,  whereby  it  found  all 
of  the  material  allegations  of  the  complaint  to  be  true, 
except  the  allegation  that  the  note  to  the  bank  had  been 
paid,  and  entered  a  decree  setting  aside,  annulling,  and 
canceling  the  decree  of  final  distribution  in  the  matter  of 
the  estate;  also  the  order  approving  the  final  account 
of  the  administrator;  also  the  order  confb-ming  the  sale 
of  the  real  estate  and  personal  property  under  the  mort- 
gage. The  court  rendered  judgment  in  favor  of  plaintiff 
and  against  defendant  in  the  sum  of  $3,000,  the  amount 
alleged  to  have  been  contributed  by  plaintiff  to  deceased, 
as  alleged  in  the  complaint,  and  in  the  further  sum  of 
$3,010  on  account  of  the  monthly  allowance  of  $130.  It 
was  further  ordered  that  said  judgment  be  made  a  lien 
Dpon  the  property  bought  by  defendant  at  the  admin- 
istrator's sale,  and  that  the  same  be  sold  to  pay  said 
judgment  and  costs. 

On  motion  for  a  new  trial  the  court  modified  its  judg- 
ment, so  that,  instead  of  giving  judgment  for  $3,010  on 
account  of  the  allowance  of  the  court,  it  was  given  for 
a  sum  aggregating  twelve  monthly  payments,  for  the 
reason  that  our  statute  provides  that  when  an  estate 
is  insolvent  such  allowance  cannot  run  for  more  than 
twelve  months  (Rev.  Laws,  5958) ;  and  it  was  further 
adjudged  that  the  defendant  is  a  trustee  and  holding  the 
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property  in  question  as  a  trustee  for  the  benefit  of 
plaintiff  to  the  extent  of  the  amount  found  to  be  due 
the  plaintiff  on  account  of  the  family  allowance. 

This  appeal  is  from  the  original  judgment,  from  the 
judgment  as  modified,  and  from  the  order  denying  the 
motion  for  a  new  trial. 

Before  entering  upon  a  consideration  of  the  merits  of 
the  case,  it  becomes  necessary  that  we  dispose  of  a 
motion  to  dismiss  the  appeal.  This  motion  is  based  upon 
two  grounds :  First,  because  a  transcript  of  the  record 
was  not  filed  within  thirty  days  after  the  taking  of  the 
appeal  had  been  perfected,  as  provided  in  rule  2 ;  and, 
second,  for  the  reason  that  "no  transcript  on  appeal  has 
ever  been  served"  upon  respondent. 

1.  All  that  we  need  to  say  as  to  the  first  ground  of 
the  motion  is  that  the  record  shows  that  the  appeal  was 
taken  on  June  16,  1917,  and  the  transcript  was  filed  on 
July  5,  1917,  less  than  thirty  days  from  the  taking  of 
the  appeal.  As  to  the  second  ground,  we  might  say  that 
we  think  there  are  at  least  two  good  reasons  why  it  is 
not  well  taken,  but  we  will  confine  ourselves  to  one  only. 
Paragraph  3  of  rule  25  provides  that  a  copy  of  the  tran- 
script shall  be  served  by  the  appellant  upon  the  opposite 
party.    Rule  8  of  this  court  reads : 

"Exceptions  or  objections  to  the  transcript,  statement, 
the  undertaking  on  appeal,  notice  of  appeal  or  to  its 
service  or  proof  of  service,  or  any  technical  exception  or 
objection  to  the  record  affecting  the  right  of  the  appel* 
lant  to  be  heard  on  the  points  of  error  assigned,  which 
might  be  cured  on  suggestion  of  diminution  of  the 
record,  must  be  taken  at  the  first  term  after  the  tran- 
script is  filed,  and  must  be  noted  in  the  written  or  the 
printed  points  of  the  respondent,  and  filed  at  least  one 
day  before  the  argument,  or  they  will  not  be  regarded." 

From  a  reading  of  this  rule,  it  is  apparent  that  it  is 
the  policy  of  this  court  to  give  the  appellant  every  rea- 
sonable opportunity  to  be  heard  upon  the  merits  and  that 
an  appeal  should  not  be  dismissed  where  an  error  or 
oversight  can  be  corrected  without  injury  to  the  opposite 
party,  where  appellant  desires  to  make  such  correction. 
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From  the  record  and  affidavit  on  file  in  this  matter,  it 
appears  that  a  copy  of  a  part  of  the  transcript  was 
served  before  the  case  was  docketed  in  this  court,  and 
that  the  balance  thereof  was  served  within  a  reasonable 
time  thereafter.  No  injury,  inconvenience,  or  delay 
appears  to  have  been  sustained  by  respondent.  The 
case  of  Gardner  v.  Pacific  Power  C:,  40  Nev.  343,  is 
dissimiliar  from  this,  in  that  no  copy  of  the  transcript 
was  ever  served  and  no  brief  was  ever  filed,  nor  did 
appellant  in  any  way  seek  to  cure  the  defects  pointed 
out.  In  fact,  it  appears  that  the  appeal  in  that  case  was 
entirely  abandoned. 

2.  Counsel  for  respondent  also  moves  to  strike  from 
appellant's  assignment  of  errors  assignment  No.  11,  for 
the  reason  that  said  assignment  was  not  embraced  in 
and  made  a  part  of  the  memorandum  of  exceptions 
required  by  section  5322,  Revised  Laws.  The  section 
mentioned"  provides  that  where  the  motion  for  new  trial 
is  based  upon  "error  in  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  application"  (sec- 
tion 5320,  subd.  7),  the  party  moving  for  a  new  trial 
shall  within  ten  days  •  •  •  gerve  upon  the  adverse 
party  a  memorandum  of  such  errors  excepted  to  as  he 
intends  to  rely  upon,  and  that  no  other  errors  upon 
such  ground  shall  be  considered,  either  upon  the  motion 
for  a  new  trial  or  upon  appeal,  than  those  mentioned 
in  such  memorandum  of  exceptions.  It  is  very  evident 
that  by  section  5322  reference  is  had  only  to  errors  com- 
mitted by  the  court  at  the  trial,  and  not  to  an  error 
committed  by  the  court  in  arriving  at  an  erroneous  con- 
clusion as  to  the  legal  effect  of  all  of  the  evidence  in  the 
case.  Motion  is  also  made  to  strike  numerous  other 
assignments  of  error,  upon  the  ground  that  they  were 
not  embodied  in  the  memorandum  of  exceptions  required 
by  section  6322,  Revised  Laws,  above  quoted.  In  our 
opinion,  the  assignment  of  errors  just  alluded  to  does 
not  go  to  errors  contemplated  by  section  5322,  Revised 
Laws,  but  rather  to  error  committed  by  the  court  after 
the  trial  had  been  completed,  and  In  the  making  of  find- 
ings and  in  the  entering  of  judgment  and  decree.    In 
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our  opinion,  none  of  the  motions  are  well  taken,  and  they 
are  denied,  for  the  reasons  which  we  have  given. 

We  come  now  to  a  consideration  of  the  merits  of  the 
case.  This  action  was  brought  to  recover  upon  two 
alleged  claims,  one  being  based  upon  the  allowance  by 
the  court  in  the  matter  of  the  estate  of  Lawrence  Guisti, 
deceased,  of  the  so-called  monthly  allowance  of  $130, 
and  the  other  upon  the  so-called  contribution  by  plaintiff 
to  Lawrence  Guiati  in  his  lifetime  of  the  sum  of  $3,000. 
The  complaint  is  replete  with  allegations  of  fraud  alleged 
to  have  been  committed  by  defendant  as  administrator 
of  the  said  estate,  all  of  which  alleged  fraudulent  acts, 
it  is  claimed,  go  to  aid  in  the  establishment  of  both 
causes  of  action. 

3.  We  will  first  dispose  of  the  cause  of  action  based 
upon  the  $3,000  claim;  and,  in  this  connection,  we  call 
attention  to  the  allegations  in  the  complaint,  which  we 
have  quoted,  which  are  pleaded  by  plaintiff  as  the  very 
foundation  of  her  claim.  It  will  be  noted  from  the  alle- 
gations that  it  is  contended  that  the  plaintiff  "con- 
tributed" to  the  erection  by  Lawrence  Guisti,  deceased, 
of  a  certain  building  and  toward  the  purchase  by  him 
of  certain  personal  property,  and  upon  the  strength  of 
this  allegation  it  is  claimed  that  proof  of  a  loan  from 
plaintiff  to  Lawrence  Guisti  can  be  established.  There 
is  a  marked  difference  between  "contributing"  money 
and  "loaning"  money.  The  court  did  not  find  that  plain- 
tiff loaned  the  deceased  $3,000,  but  that  she  did  "con- 
tribute" the  sum  of  $3,000  toward  the  erection  of  said 
building  and  paying  for  said  bar,  bar  fixtures,  fur- 
nishings, cigars,  and  liquors,  etc.  In  Parks,  Admr.,  v. 
American  Home  Mis.  Soc,  62  Vt.  19,  20  Atl.  107,  it  is 
said: 

"A  'contribution,'  then,  is  'the  act  of  giving  to  a 
common  stock,  or  in  common  with  others,  that  which 
is  given  to  a  common  stock  or  purpose,'  etc.  (Webst. 
Diet.)" 

The  New  Standard  Dictionary  defines  "contribute"  as 
follows : 
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'To  give  or  furnish,  in  common  with  others,  for  a 
common  purpose;  supply  as  part  of  a  common  stock; 
give  in  aid  of  some  object." 

See,  also,  Century  Diet. ;  Black's  Law  Diet.  2d  ed. 

From  these  definitions  of  the  word  "contribute,"  it  is 
clear  that  the  complaint  doea  not  allege  a  loan  by  the 
plaintiff  to  Lawrence  Guisti. 

4.  In  disposing  of  the  claim  baaed  upon  the  monthly 
allowance  of  $130  by  the  court  in  the  estate  matter,  it 
becomes  necessary  that  we  determine  the  force  and 
effect  of  the  mortgage  given  by  the  deceased  to  the 
Bullfrog  Bank  and  Trust  Company,  and  assigned  to 
defendant.  The  note  mentioned  was  dated  September 
11,  1907,  payable  on  demand,  in  the  sum  of  $2,296.20. 
The  deceased  died  October  23,  1907,  a  little  over  one 
month  after  the  execution  of  the  note.  The  uncon- 
tradicted evidence  of  F.  L.  Warburton,  the  cashier 
of  the  bank,  and  a  disinterested  witness,  is  to  the 
effect  that  this  note  was  secured  by  a  mortgage  upon 
the  real  and  personal  property  in  question,  and  that 
the  note  being  unpaid,  the  bank  sold  the  same  to  the 
defendant  in  this  action  for  the  sum  of  $3,000.  This 
evidence  being  uncontradicted,  it  is  evident  that  the 
claim  thus  held  was  a  prior  valid  claim,  unless  there  was 
some  inherent  defect  in  the  mortgages.  The  real  estate 
mortgage  is  not  attacked  because  of  any  such  defect, 
but  the  trial  court  held  that  the  mortgage  upon  the 
personalty  is  void  as  against  creditors,  and  that  plain- 
tiff was  a  creditor.  The  mortgage  upon  the  personalty 
was  in  the  form  of  a  bill  of  sale.  There  is  no  question 
but  that  an  unrecorded  chattel  mortgage  or  bill  of  sale 
of  personalty,  unaccompanied  by  an  immediate  change 
of  possession,  is  void  as  to  creditors,  as  a  general  proposi- 
tion ;  but  plaintiff's  claim  based  upon  the  monthly  allow- 
ance does  not  come  in  that  class.  The  statute  which  was 
in  force  at  the  time  the  bill  of  sale  was  given  in  section 
2703,  Cutting's  Compiled  Laws  (Rev.  Laws,  1078) ,  which 
reads  as  follows: 

"Every  sale  made  by  a  vendor  of  goods  and  chattels 
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in  his  possession,  or  under  his  control,  and  every  assi^rn- 
ment  of  goods  and  chattels,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  things  sold 
or  assigned,  shall  be  conclusive  evidence  of  fraud,  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith." 

6.  The  order  of  the  court  setting  aaide  a  monthly 
allowance  to  plaintiff  did  not  constitute  her  a  creditor 
in  the  sense  contemplated  by  the  statute.  Both  the  real 
and  personal  estate  of  the  deceased,  so  far  as  covered  by 
the  mortgages,  were  subject  to  specific  liens,  which  were, 
at  the  time  of  the  death  of  deceased,  valid  as  to  plaintiff, 
and  nothing  which  could  be  done  subsequent  to  the  death 
of  the  deceased  would  operate  to  deprive  him  of  his  lien. 
No  matter  how  many  acts  of  fraud  the  defendant  may 
have  been  guilty  of  as  administrator,  if  any,  or  how 
gross  they  may  have  been,  such  conduct  would  not  divest 
him  of  his  contractual  rights  under  his  mortgages; 
hence  we  do  not  deem  it  necessary  to  consider  his  alleged 
fraudulent  conduct. 

For  the  reasons  given,  it  is  ordered  that  the  judgment 
and  order  appealed  from  be,  and  the  same  are  hereby, 
reversed. 

McCabean,  C.  J. ;  I  concur. 

Sanders,  J.,  did  not  participate. 

On  Petition  fob  Rehearing 
Per  Curiam: 
Rehearing  denied. 
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JAMES  L.  SHUTE,  Respondent,  v.  BIG  MEADOW 
INVESTMENT  COMPANY  (a  Corporation). 
Appellant. 

llTOPacKMB] 

1.  AFFEAL  ANU  KHBOB^rNDERTAKINO  ON  APPEIAL. 

Au  uudertaklDi!  not  tiled  wlthiu  five  dayu  nfter  filing  of 
iiotli-e  of  aiipeal.  as  required  by  Rev,  Laws,  5330,  5346  (Civ. 
I'rae.  Act.  eecs.  388,  404),  prevents  a  review  of  the  case,  luiless 
snch  undertaking  is  Hi-tiially  approved  by  a  majority  of  tbe 
Justl<.-M  of  the  Hiipreine  court  before  a  hearing  on  a  motion  by 
tbe  respondent  to  dlsmlse.  under  Rev.  I.aws,  5.S.'>8  (Civ.  Prac. 
Act,  seo.  4Hi).  providing  thnt  no  appeal  abalt  be  dismissed  for 
iiisufllclency  of  the  undertaking  on  appeal  if  a  good  and  sulft- 
<'lent  undertaking  approved  by  h  majority-  of  the  Justices  be 
tiled  before  a  hearlnj}  upon  motion  to  dlHmlsn  tbe  upi>eal. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  E.  A.  Ducker,  Judge. 

Action  by  James  L.  Shute  against  the  Big  Meadow 
Investment  Company.  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Appeal  disnuHBed. 

Young  &  Brown  and  M.  B.  Moore,  for  Appellant 

R.  M.  Hardy  and  CaUahan  &  Brandon,  for  Respondent. 

By  the  Court,  McCarran,  C.  J. : 

This  matter  comes  on  at  this  time  on  motion  to  dismiss 
an  attempted  appeal  from  an  order  of  the  district  court. 
The  movant  relies  on  the  provision  of  the  code  of  civil 
procedure  directing  the  manner  in  which  an  appeal  may 
be  perfected  to  this  court  Section  5346,  Revised  Laws 
(sec  404,  Civ.  Prac.  Act),  provides: 

"To  render  an  appeal  elTectual  for  any  purpose,  in  any 
case,  a  written  undertaking  shall  be  executed  on  the  part 
of  the  appellant  by  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  damages  and  coats  which 
may  be  awarded  against  him  on  the  appeal,  not  exceeding 
three  hundred  dollars;  or  that  sum  shall  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was 
entered,  to  abide  the  event  of  the  appeal.  Such  under- 
taking shall  be  filed,  or  such  deposit  made  with  the  clerk, 
within  five  days  after  the  notice  of  appeal  is  filled, "  etc. 
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It  is  admitted  io  this  case  that  no  attempt  was  made  by 
appellant  to  comply  with  the  provisions  of  this  statute  in 
that  no  written  undertaking  was  executed  on  the  part  of 
the  appellant,  and  no  deposit  was  made  with  the  clerk 
with  whom  the  judgment  and  order  appealed  from  was 
entered.  Section  5330,  Revised  Laws  (sec  388,  Civ.  Prac. 
Act),  provides: 

"An  appeal  is  taken  by  filinK  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered, 
a  notice  stating  the  appeal  from  the  same  or  some  specific 
part  thereof,  and  within  three  days  thereafter  serving  a 
similar  notice  or  copy  thereof  on  the  adverse  party  or  his 
attorney.  •  •  •  The  order  of  service  is  immaterial, 
but  the  appeal  is  ineffectual  for  any  purpose  unless  within 
five  days  after  service  of  the  notice  of  appeal  an  under- 
taking be  filed,  or  a  deposit  of  money  be  made  with  the 
clerk,  as  hereinafter  provided,  or  the  undertaking  be 
waived  by  the  adverse  party  in  writing." 

It  is  provided  by  section  5325,  Revised  Liaws  (sec.  383, 
Civ.  Prac.  Act) : 

"A  judgment  or  order  in  a  civil  action,  except  when 
expressly  made  Anal  by  this  act,  may  be  reviewed  as 
prescribed  by  this  title,  and  not  otherwise." 

The  absence  of  an  undertaking  on  appeal  was  held  to 
preclude  this  court  from  reviewing  the  case  in  Marx  v. 
Lewis,  24  Nev.  306,  53  Pac.  600.  That  case  was  reversed 
by  the  case  of  Hoffman  v.  Owens,  31  Nev.  481. 103  Paa 
414,  104  Pac.  242,  Ann.  Gas.  1912a,  603.  The  reversal, 
however,  was  only  to  the  extent  that  litigants  might  by 
stipulation  waive  an  appeal  bond.  The  rule  must  prevail 
as  laid  down  in  Marx  v.  Lewis,  and  unless  such  stipula- 
tion and  waiver  of  undertaking  affirmatively  appears, 
this  court  cannot  take  jurisdiction  for  the  purpose  of 
reviewing,  unless  there  be  a  compliance  with  the  statute. 
The  failure  to  file  such  undertaking  within  the  time  pre- 
scribed renders  the  notice  of  appeal  nugatory.  This  rule 
was  established  by  the  cases  of  Peran  v.  Monroe,  1  Nev. 
484,  and  Lambert  v.  Moore,  1  Nev.  345.  It  is  subject 
to  modification  at  this  time  by  reason  of  the  effect  of 
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section  5358,  Revised  Laws  (sec.  416,  Civ.  Prac,  Act),  and 
an  appeal  should  not  be  dismissed  if  the  party  appealing: 
brings  himself  in  due  time  within  the  provisions  of  the 
section  last  named.    It  provides  as  follows: 

"No  appeal  shall  be  dismissed  for  insufficiency  of  the 
notice  of  appeal  or  undertaking  thereon;  provided,  that  a 
good  and  sufficient  undertaking  approved  by  the  justices 
of  the  supreme  >court  or  a  majority  thereof,  be  filed  in 
the  supreme  court  before  the  hearing  upon  motion  to 
dismiss  the  appeal;  provided,  that  the  respondent  shall 
not  be  delayed,  but  may  move  when  the  cause  is  regu- 
larly called,  for  the  disposition  of  the  same,  if  such 
undertaking  be  not  given,"  etc. 

The  record  in  this  case  discloses  an  instrument,  in  the 
form  of  an  undertaking,  filed  with  the  clerk  of  this  court 
August  20,  1917,  more  than  two  and  one-half  months 
after  the  filing  of  the  record  on  appeal.  This  instrument 
has  never  been  approved  by  this  court,  nor  has  it  as  yet 
been  presented  for  approval.  By  the  terms  of  the  statute 
the  approval  by  the  court  is  made  indispensable  to  the 
efficacy  of  the  undertaking.  In  its  present  condition  the 
instrument  is  without  force  or  effect  so  far  as  this  appeal 
is  concerned.  No  undertaking  on  appeal  having  been 
filed,  and  no  deposit  made  with  the  clerk  of  the  district 
court,  and  no  undertaking  meeting  with  the  requirements 
of  section  5338  having  been  filed  in  this  court,  it. follows 
under  the  provision  of  the  statute  (sections  5330  and 
5346)  that  the  appeal  is  ineffectual  for  any  purpose. 

The  motion  to  dismiss  must  prevail. 

It  is  so  ordered. 
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Artumeot  for  Appellant 
[Xo.2274] 

FRANK  L.  WILDES,  AS  Receiver  OP  the  State  Bank 
AND  Trust  Company  {a  Corporation),  Respon- 
dent, V.  LOU  DILLON  GOLDFIELD  MINING 
COMPANY  (a  Corporation),  Appellant. 

3  ON  FOKEION   Coi- 

Rev.  T-aws.  5(124.  5025.  reliitiu);  to  servlt'a  of  iiriK-nw  on  for- 
eign corpo  rat  lout),  fnil  to  provide  nieaue  wbereb.r  pro)>er  notice 
sbould  be  given,  and  do  not  i-oiiHtltiite  due  process  of  law. 

2.    rHOCESS— DEFESIIANTS    UeRIDINQ    OlTT    OF    THE    STATE AFFIDAVIT 

— SuvnciENcy. 

Under  Rev.  I^w-a.  5026,  502T  (Civ.  Prae.  Act,  sees.  SI.  85). 
relating  to  Bervi[«  by  publieation.  It  is  jurisdictional  tbat  tbe 
aMdavIt  for  order  of  publication  state  eltber  tbe  residence  of 
the  defendant,  whether  person  or  corporation,  or  that  affiant 
does  not  know  tbe  residence. 

Appeal  from  First  Judicial  District  Court,  Ormsby 
County;  Frank  P.  Langan,  Judge. 

Suit  by  Frank  L.  Wildes,  as  receiver  of  ^e  State  Bank 
and  Trust  Company,  a  corporation,  a^nst  the  Lou  Dillon 
Goldfield  Mining  Company,  a  corporation.  Judgment  for 
plaintiff  by  default  From  an  order  refusing  to  set  aside 
the  judgment,  the  defendant  appeals.     BoTened. 

M.  A.  Diskin,  for  Appellant: 

The  showing  made  by  the  affidavits  presented  upon 
the  hearing  of  the  motion  to  set  aside  the  default  proved 
conclusively  that  the  default  had  been  entered  through 
the  mistake,  inadvertence,  surprise,  and  excusable  neglect 
of  defendant,  and  it  was  an  abuse  of  discretion  for  the 
lower  court  to  refuse  to  set  aside  the  default  and  judg- 
ment. Affidavits  of  merit,  such  as  were  presented,  were 
sufficient  (Howe  v.  Coldren,  4  Nev.  171;  State  v.  C.  V. 
&  C.  M.  Co.,  13  Nev.  194;  HorUm  v.  New  Pass  M.  Co.,  21 
Nev.  184) 

The  affidavit  and  order  for  publication  of  summons 
were  not  sufficient  for  the  reason  that  the  court  failed 
to  find  in  the  order  that  the  residence  of  defendant  was 
unknown.     There  is  no  allegation  in  the  affidavit  that 
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the  residence  of  defendant  is  unknown,  but  there  is  an 
allegation  of  the  last  known  address  of  the  defendant. 
(Rev.  Laws,  5027, )  "  Where  a  constructive  service  is  relied 
upon  to  sustain  a  judgment,  a  strict  compliance  with  the 
statute  is  required;  otherwise  the  court  acquires  no  juris- 
diction over  the  defendant."  (Coffinv.  Bell,2ZNev.  169.) 
The  court  acquired  no  jurisdiction  over  the  defendant, 
for  the  reason  that  no  service  of  summons  as  required  by 
law  was  ever  made  on  defendant.  The  attempted  service 
of  summons  was  ineffectual  and  void.  (Rev.  Laws,  5023, 
5026,  5027. )  "  Under  some  statutes,  where  the  corporation 
has  designated  no  agent  for  the  service  of  process,  service 
of  process  upon  the  secretary  of  state  ia  substituted  for 
service  by  publication."  (32Cyc.,sec.8,  p.  568;  Olenderv. 
CrystaUine  M.  Co.,  86  Pac  1082;  Brooks  v.  Nevada  Syndi- 
cate, 24  Nev.  311;  Lonfccj/  v.  Keys  S.  M.  Co.,  21  Nev.  312.) 

Mack  &  Green,  for  Respondent: 

This  court  cannot  presume  that  the  order  denying  the 
motion  to  vacate  the  judgment  was  not  supported  by  the 
evidence  adduced  at  the  hearing.  It  is  fundamental  that, 
in  the  absence  of  a  showing  to  the  contrary,  it  will  be 
presumed  that  the  evidence  was  sufficient  to  justify  and 
support  the  findings,  order  or  judgment  made. 

The  statutes  provide  the  only  legal  method  by  which 
constructive  service  may  be  obtained  on  a  foreign  corpo- 
ration having  no  officer  or  agent  in  this  state.  (Rev. 
Laws.  5026,  5027.) 

Appellant  made  no  showing  in  the  trial  court  of  a 
meritorious  defense  to  the  action,  and  the  affidavits  pre- 
sented were  insufficient  in  form  and  substance  to  justify 
a  vacation  of  the  judgment  Appellant  had  no  standing 
on  its  application  to  vacate  the  judgment  upon  the  ground 
that  it  was  "taken  against  him  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect."  The  trial  court 
is  invested  with  wide  discretion.  (Rev.  Laws,  5084; 
Cotdey  v.  Chedic,  7  Nev.  33a ) 

Having  had  actual  notice  of  the  pendency  of  the  action 
and  time  to  make  a  defense,  the  corporation  cannot  avail 
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itself  of  the  provisions  of  section  5084,  Revised  Laws, 
even  though  the  summons  was  served  by  publication  only. 
{CUtrk  V.  TiUl,  113  Iowa,  143;  McBride  v.  Ham,  52  Iowa, 
79;  SatterUe  v.  Griib,  38  Kan.  234.) 

Affidavit  of  merits  must  show  that  the  affiant  has  fully 
and  freely  stated  the  facts  of  the  case  to  his  counsel,  and 
that  such  counsel  has  advised  that  there  is  a  good,  legal 
and  meritorious  defense  to  the  action.  (Horton  v.  New 
Pass  G.  M.  Co.,  21  Nev.  184;  SixiU  v.  Cm..  Va.  M.  Co.,  13 
Nev.  194;  Hm»e  v.  CoUiren.  4  Nev.  171;  23  Cyc.  953-957; 
Esden  v.  May,  36  Nev.  611,  37  Nev.  305.) 

By  the  Court,  McCaeran,  C.  J. : 

This  is  an  appeal  from  an  order  of  the  district  court 
refusing  to  set  aside  a  default  judgment  entered  against 
appellant  The  Lou  Dillon  Goldfield  Mining  Company  is 
a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Arizona.  It  had  at  one  time  done  business 
in  this  state,  and  at  the  time  of  the  institution  of  this 
suit  was  the  owner  of  mining  claims  in  the  Goldfield 
mining  district  At  the  time  of  the  commencement  of 
this  action  it  had  no  managing  or  business  agent  cashier, 
or  secretary,  within  this  state  (Rev.  Laws,  6023),  nor  bad 
it  a  process  agent  as  provided  for  by  section  5024,  Revised 
Laws.  Notwithstanding  the  fact  that  the  only  place  at 
which  the  appellant  company  had  ever  conducted  busi- 
ness within  this  state  and  the  only  place  in  which  it  was 
the  owner  of  property  within  the  state  was  Esmeralda 
County,  the  action  in  this  instance  was  commenced  in 
Ormsby  County,  the  place  of  residence  of  the  respondent- 
receiver.  The  return  of  the  sheriff  of  Esmeralda  County 
made  to  the  summons  disclosed  the  inability  of  that 
officer  to  obtain  personal  service  on  the  corporation.  He 
certifies: 

"I  have  been  unable  to  find  any  agent  president 
cashier,  director,  resident  agent,  designated  agent  super- 
intendent or  other  officer,  business  head  or  person  repre- 
senting said  corporation  within  this  state,  upon  whom 
service  of  said  summons  could  be  made  as  service  upon 
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said  corporation  and  have  been  unable  to  find  any  officer, 
of  said  corporation  within  this  state." 

Section  6024,  Revised  Laws,  provides: 

"Every  incorporated  company  or  association  created 
and  existing  under  the  laws  of  any  other  state,  or  terri- 
tory, or  foreign  government,  or  the  government  of  the 
United  States,  owning  property  or  doing  business  in  this 
state,  shall  appoint  and  keep  in  this  state  an  agent  upon 
whom  all  legal  process  may  be  served  for  such  corpora- 
tion or  association.  Such  corporation  shall  file  a  certificate, 
properly  authenticated  by  the  proper  officers  of  such  com- 
pany, with  the  secretary  of  state,  specifying  the  full 
name  and  residence  of  such  agent,  which  certificate  shall 
be  renewed  by  such  company  as  often  as  a  change  may 
be  made  in  such  appointment,  or  vacancy  shall  occur  in 
such  agency." 

Section  6025,  Revised  Laws,  provides: 

"If  any  such  company  shall  fail  to  appoint  such  agent, 
or  fail  to  file  such  certificate  for  fifteen  days  after  a 
vacancy  occurs  in  such  agency,  on  the  production  of  a 
certificate  of  the  secretary  of  state  showing  either  fact, 
which  certificate  shall  be  conclusive  evidence  of  the  fact 
so  certified  to  and  be  made  a  part  of  the  return  of  service, 
it  shall  be  lawful  to  serve  such  company  with  any  and  all 
legal  process,  by  delivering  a  copy  to  the  secretary  of 
state,  or,  in  his  absence,  to  any  duly  appointed  and  acting 
deputy  secretary  of  state,  and  such  service  shall  be  valid 
to  all  intents  and  purposes;  provided,  that  in  all  cases  of 
such  service  the  defendant  shall  have  forty  days  (exclu- 
sive of  the  day  of  service)  within  which  to  answer  or 
plead.  This  section  shall  be  construed  as  giving  an  addi- 
tional mode  and  manner  of  serving  process  and  as  not 
affecting  the  validity  of  any  other  valid  service." 

1.  It  ia  the  contention  of  appellant  here  that  the 
respondent  should  have  complied  with  the  terms  and 
provisions  of  these  sections,  otherwise  the  constructive 
service  ia  void.  We  conclude  this  contention  by  adopting 
the  reasoning  and  conclusion  set  out  by  the  federal  court 
for  this  district  in  the  case  of  King  Tcmopah  Mining  Co.  v. 
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Lynch,  in  which,  after  extended  consideration,  it  was 
held  that  these  sections,  inasmuch  as  they  failed  to  pro- 
vide a  means  whereby  proper  notice  should  be  given  to  a 
party  defendant,  did  not  constitute  due  process  of  law. 
(King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  485.) 

2.  In  this  instance  the  plaintiff,  respondent  here,  sought 
to  obtain  service  by  publication;  and  for  the  validity  of 
the  constructive  service  here  relied  on,  the  respondent 
contends  that  he  has  complied  with  sections  5026  and 
5027,  Revised  Laws,  the  same  beinpr  sections  84  and  85  of 
our  civil  practice  act,  and  reading  as  follows: 

"Sec.  84.  When  the  person  on  whom  the  service  is  to 
be  made  resides  out  of  the  state,  or  has  departed  from 
the  state,  or  cannot,  after  due  diligence,  be  found  within 
the  state,  or  conceals  himself  to  avoid  the  service  of 
summons,  and  the  fact  shall  appear  by  affidavit  to  the 
satisfaction  of  the  court  or  judge  thereof,  and  it  shall 
appear,  either  by  affidavit  or  by  a  verified  complaint  od 
file,  that  a  cause  of  action  exists  against  the  defendant 
in  respect  to  whom  the  service  is  to  be  made  or  that  he 
is  a  necessary  or  proper  party  to  the  action,  such  court  or 
judke  may  grant  an  order  that  the  service  be  made  by 
the  publication  of  the  summons. 

"Sec.  85.  The  order  shall  direct  the  publication  to  be 
made  in  a  newspaper,  to  be  desi^ated  by  the  court  or 
judge  thereof  as  one  most  likely  to  give  notice  to  the 
person  to  be  served,  for  a  period  of  six  weeks,  and  at 
least  once  a  week  during  said  time.  In  case  qf  puUieatUm, 
where  the  residence  of  a  nonresident  or  absent  defendant  is 
knoivn,  the  court  or  judge  shall  also  direct  a  copy  of  the 
summons  and  cojnplaint  to  be  deposited  in  the  post^iffux, 
directed  to  the  person  to  be  served  at  his  piace  of  residence. 

Inasmuch  as,  in  our  judgment,  this  appeal  turns  on  the 
last  sentence  quoted,  we  have  italicized  the  same. 

The  affidavit  for  the  order  of  publication  in  this  case 
presents  a  striking  avoidance  of  compliance  with  the  last 
provision  quoted  in  section  85.  After  relating  as  to  the 
filing  of  the  complaint,  the  issuance  of  summons,  the 
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issuance  of  a  writ  of  attachment,  and  the  levy  of  said 
writ,  the  affidavit  proceeds  to  set  forth  facts  as  to  a  cause 
of  action,  and  refers  to  the  verified  complaint  on  file, 
making  a  copy  of  that  complaint  an  exhibit  attached  to 
the  affidavit.     The  affidavit  then  proceeds: 

"That  the  above-named  defendant,  Lou  Dillon  Goldfield 
Minins  Company,  was  at  all  the  times  and  dates  in  said 
complaint  mentioned,  and  now  is,  a  corporation  duly  char- 
tered, organized,  and  existing  under  and  by  virtue  of  the 
laws  of  the  Territory  of  Arizona  (now  State  of  Arizona) 
and  that  said  corporation  was  and  now  is  the  owner  of 
property  and  engaged  in  the  transaction  of  business  at 
Goldfield  mining  district,  county  of  Esmeralda,  State  of 
Nevada,  and  resides  out  of  and  is  a  nonresident  of  the 
State  of  Nevada." 

The  affidavit  then  proceeds  to  relate  as  to  the  inability 
of  the  sheriff  to  make  personal  service  of  summons,  and 
then  sets  forth  a  copy  of  the  return  of  the  sheriff  of 
Esmeralda  County.     Continuing,  the  affidavit  states: 

"Affiant  further  says  that  he  and  the  said  plaintiff, 
Frank  L.  Wildes,  have  each  made  due  and  diligent  search 
and  inquiry  to  find  any  agent,  president,  cashier,  director, 
resident  agent,  designated  agent,  superintendent,  or  other 
officer,  business  head,  or  person  representing  said  corpora- 
tion within  the  State  of  Nevada,  upon  whom  service  of 
the  summons  in  said  action  may  be  made  for  said  defen- 
dant, but  that  after  such  due  and  diligent  search  and 
inquiry  the  said  plaintiff  and  the  said  affiant  and  the  said 
sheriff  of  Esmeralda  County  have  been  unable  to  and 
cannot  find  within  this  state  any  agent,  president,  cashier, 
director,  resident  agent,  designated  agent,  superintendent, 
secretary,  or  other  officer,  business  head,  or  person  rep- 
resenting said  corporation,  upon  whom  service  of  the 
summons  in  said  action  may  be  made  for  said  corporation. " 

The  affidavit  relates  as  to  no  designated  agent  being 
filed  with  the  secretary  of  state,  and  continues: 

"That  personal  service  of  the  summons  in  said  action 
cannot  be  made  upon  said  defendant  within  this  state 
for  the  reasons  hereinbefore  specified  and  by  the  said 
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verified  complaint  made  to  appear,  and  for  the  reason 
that  the  said  corporation  resides  out  of  and  is  a  nonresi- 
dent of  the  State  of  Nevada,  and  therefore  affiant  prays 
that  an  order  be  made,"  etc. 

"Where  the  residence  of  a  nonresident  absent  defen- 
dant is  known"  the  depositing  of  a  copy  of  the  summons 
and  complaint  in  the  postofiice  "addressed  to  the  person 
to  be  served  at  his  place  of  residence"  is  as  much  a  part 
of  the  prescribed  method  for  complete  constructive  ser- 
vice as  any  other  act  designated  by  the  code.  The  object 
of  service  of  summons  in  a  civil  action  is  to  bring  notice 
to  the  party  whose  property  or  rights  may  be  affected. 
The  appellant  was  shown  to  be  a  nonresident  absent 
defendant,  and  as  such  was  entitled  to  notice  in  strict 
conformity  with  all  the  requirements  of  the  statute.  In 
the  affidavit  for  publication,  there  appears  a  most  con- 
spicuous absence  of  mention  as  to  the  known  residence 
of  the  Lou  Dillon  Goldfield  Mining  Company  or  as  to 
the  known  residence  of  its  officers  to  whom  notice  might 
be  sent,  or  on  whom  service  might  be  made.  The  most 
that  is  declared  in  the  affidavit  is  that  diligent  search 
within  the  state  failed  to  disclose  the  whereabouts 
"within  the  state  of  any  agent,  president,  cashier,  direc- 
tor, resident  agent,  designated  agent,  superintendent, 
secretary  or  other  officer,  business  head,  or  person  rep- 
resenting said  corporation  upon  whom  service  of  sum- 
mons in  said  action  may  be  made  for  said  corporation." 
It  appears  that  the  order  for  publication  also  contained 
an  order  requiring  that  a  copy  of  the  summons  and 
complaint  be  deposited  in  the  postoffice,  but  directing 
that  the  same  be  addressed  to  the  appellant  at  Goldiield, 
stating  that  the  corporation  "had  its  last  known  place 
of  business  and  postoffice  address  in  the  State  of  Nevada 
at  the  town  of  Goldfield,  county  of  Esmeralda,  State  of 
Nevada." 

This  court  has  always  held,  and  in  this  respect  it  is 
in  conformity  with  the  great  weight  of  authority,  that 
nothing  less  than  a  strict  compliance  with  the  statute 
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providing  for  constructive  service  will  confer  jurisdiction. 
(Coffin  V.  BeU,  22  Nev.  169,  37  Pac.  240,  58  Am.  St. 
Rep.  738.) 

The  affidavit  is  singularly  silent  as  to  the  present 
place  of  residence  of  the  defendant  corporation.  It  is 
even  silent  as  to  the  last-known  place  of  residence  or 
as  to  the  present  or  last-known  address.  The  statute 
requires  that  where  the  residence  of  a  nonresident 
■  absent  defendant  is  known,  it  must  be  stated.  If  the 
residence  of  a  nonresident  absent  defendant  ia  unknown 
to  the  party  making  the  affidavit,  a  statement  to  that 
effect  must  be  made.  It  is  in  the  probative  facts  stated 
in  the  affidavit  that  the  order  of  the  court  directing 
service  by  publication  must  find  justification.  It  is  from 
these  that  the  court  must  find  ground  upon  which  to 
conclude  that  the  ultimate  facts  required  by  the  statute 
exist.  (Cohen  v.  Portland  Lodge  No.  U2.  B.  P.  O.  E., 
144  Fed.  266.) 

In  the  case  of  Victor  Mining  Co.  v.  Justice  Court,  18 
Nev.  21,  1  Pac.  831,  this  identical  matter  was  passed 
upon  by  this  court  and  the  question  here  raised  was  set  ' 
at  rest.  The  defendant  there  was  a  nonresident  corpo- 
ration. In  that  case,  as  here,  the  plaintiff  failed  to  state 
as  to  knowledge  of  the  defendant's  residence.  This 
court,  speaking  through  Mr.  Justice  Lewis,  said : 

"Plaintiff  may  have  known  the  residence.  If  he  did, 
he  should  have  stated  it  in  his  affidavit ;  the  court  should 
have  made  the  requisite  order,  and  the  return  in  this 
proceeding  should  have  shown  a  full  compliance  there- 
with. Nothing  less,  at  least,  than  an  affidavit  to  the 
effect  that  plaintiff  did  not  know  defendant's  residence, 
could  justify  the  failure  to  order  the  depositing  of  copies 
of  the  complaint  and  summons  in  the  postoffice  directed 
as  required." 

The  term  "last-known  place  of  business  and  post- 
office  address"  in  the  State  of  Nevada  does  not  meet  the 
requirements  of  the  statute  calling  for  a  declaration 
OB  the  part  of  the  maker  of  the  affidavit  stating  the 
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residence  if  known.  If  the  residence  is  not  known,  it  La 
for  the  affidavit,  rather  than  the  order  of  the  court,  to 
make  this  fact  appear. 

The  diligence  resorted  to  by  the  plaintiff-receiver  in 
this  case  to  properly  bring:  to  the  attention  of  the  officers 
of  the  appellant  company  the  existence  of  a  suit  affect- 
ing property  of  that  corporation,  or  rather  the  lack  of 
diligence  in  this  respect,  is  to  our  mind  a  matter  worthy 
of  comment.  It  appears  conclusively  that  the  residence 
of  the  president  and  of  the  secretary  of  the  Lou  Dillon 
Goldfield  Mining  Company  was  at  all  times  during  the 
pendency  of  the  action  known  to  the  plaintiff-receiver. 
The  record  discloses  letters  which  admittedly  passed 
between  the  secretary  of  the  company,  Mr.  Charles  E. 
Hudson,  and  Mr.  Wildes.  A  communication  of  Septem- 
ber 5,  1916,  from  Mr.  Hudson,  addressed  to  Mr.  Wildes, 
mentions  the  subject  of  the  reorganization  of  the  Lou 
Dillon  Company.  A  letter  dated  September  12,  1916, 
from  the  plaintiff-receiver,  addressed  to  Mr.  Hudson, 
is  in  part  as  follows : 

"Yours  5th  received  in  my  absence.  As  to  the  Lou 
Dillon,  I  am  suing  the  company  for  approximately 
$12,000,  owing  by  them,  including  annua!  labor,  etc., 
since  1907.  This  property  has  been  maintained  by  me 
without  any  outside  assistance  or  expressed  interest 
until  developments  seem  to  indicate  a  possible  value, 
and  I  naturally  consider  my  interests  the  paramount 
ones.  I  shall  not  consider  a  proposition  to  reorganize 
after  obtaining  title  without  the  payment  to  me  of  all 
the  debt,  and  then  upon  the  basis  of  any  preceding 
reorganization.  In  the  ordinary  process  of  law  I  am 
unable  to  say  when  the  matter  may  be  adjudicated  and 
shall  have  to  contain  my  soul  in  patience,  as  shall  you, 
until  then.        Sincerely  yours, 

"F.  L.  Wildes,  Receiver." 

At  the  date  on  which  this  letter  was  written  by  the 
plaintiff-receiver,  the  summons  in  the  action  had  been 
published  in  the  Goldfield  Tribune,  a  newspaper  in  the 
town  of  Goldfield,  Esmeralda  County.   It  appears  that  on 
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receipt  of  this  letter  Mr.  Hudson  wired  the  president  of 
the  Lou  Dillon  Mining  Company  at  Tonopah,  Nevada, 
as  follows : 

"Ascertain  if  Wildes  has  filed  suit  against  Lou  Dillon 
and  if  so  put  in  answer  general  denial.    Very  important." 

The  record  contains  an  affidavit  made  by  Herman 
Zadig,  president  of  the  appellant  corporation,  in  which  it 
is  related  that  inquiry  was  made  in  Goldfield,  the  former 
place  of  business  of  the  corporation,  to  ascertain  if  suit 
had  been  commenced  in  that  place.  At  that  time  the 
publication  of  the  summons  in  the  Goldfield  Tribune 
had  been  completed  and  the  affidavit  of  the  publisher 
had  already  been  filed  in  the  district  court  of  Ormsby 
County.  It  was  the  natural  thing  that  the  ofiicers  of 
the  appellant  company  would  expect  suit,  if  commenced 
at  all,  to  be  instituted  in  that  county  where  its  property 
was  located  and  where  its  business  had  been  conducted. 

On  September  26, 1916,  a  letter  was  written  by  Charles 
E.  Hudson,  the  secretary  of  the  appellant  company, 
addressed  to  the  plaintiff-receiver,  as  follows : 

"Answering  your  letter  with  reference  to  bringing 
suit  against  the  Lou  Dillon  Company,  wish  to  say  that 
our  arrangement  has  always  been  this  property  should 
belong  to  our  pool  for  the  assessment  money  which  we 
have  advanced,  and,  when  your  suit  is  filed,  there  should 
be  some  arrangement  in  writing  with  us  showing  our 
interest.  Before  you  file  the  suit  I  should  like  very 
much  to  see  you  and  talk  the  matter  over  with  you  and 
trust  that  you  will  let  us  hear  from  you  before  doing  so." 

On  the  date  of  the  writing  of  this  communication, 
judgment  had  already  been  entered  in  the  district  court 
of  Ormsby  County  against  the  appellant  corporation. 
In  all  of  these  communications  the  plaintiff-receiver 
knew  that  the  party  with  whom  he  was  exchanging 
communications  was  the  secretary  of  the  Lou  Dillon 
Goldfield  Mining  Company.  If  he  (the  plaintiff)  had 
been  desirous,  he  could  have  ascertained,  or  at  least 
made  inquiry  to  ascertain,  the  residence  of  the  corpora- 
tion.   If  Hudson,  the  secretary  of  the  company,  had  been 
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found  within  this  state,  a  personal  service  of  summons 
on  him  would  have  met  the  requirements  of  section 
5023.  If  found  within  the  state,  he  represented,  for  the 
purpose  of  process,  the  person  of  the  corporation  of 
which  he  was  secretary.  It  would  have  been  a  simple 
matter,  in  furtherance  of  due  diligence,  for  the  plaintiff- 
receiver  to  have  transmitted  to  the  secretary  of  the  Lou 
Dillon  a  certified  copy  of  the  complaint  and  summons, 
and  to  thereby  have  brought  home  knowledge  to  that 
officer  of  the  corporation  of  the  existence  of  the  suit 
pending  and  the  place  of  its  pendency.  From  the  record 
we  are  impressed  with  the  fact  that  had  such  knowledge 
been  conveyed  to  the  officers  of  the  appellant  company, 
an  answer  would  have  been  filed  within  time,  and  the 
appellant  would  have  had  an  opportunity  to  have  its 
rights  litigated. 

It  might  be  said  that  the  plaintiff-receiver  was  not 
bound  to  convey  information  either  to  the  president  or 
secretary  of  the  appellant  company,  notwithstanding  the 
fact  that  he  was  aware  of  their  residence  and  where- 
abouts, and  it  might  be  suggested  that  the  residence  of 
the  secretary  or  the  residence  of  the  president  of  a  cor- 
poration is  not  necessarily  the  residence  of  the  corpora- 
tion itself.  Without  commenting  on  the  force  of  these 
assertions,  it  will  suffice  to  say  that  good  faith  and  due 
diligence  on  the  part  of  the  plaintiff  would  in  our  judg- 
ment have  prompted  him  to  inquire  of  these  officers  as 
to  the  residence  of  the  corporation,  and  to  convey  notice 
of  the  institution  of  the  action  and  of  the  court  in  which 
such  action  was  pending.  Inasmuch  as  the  affidavit  for 
order  of  publication  clearly  fails  to  comply  with  the 
terms  of  the  statute,  the  order  for  publication  issued  by 
the  court  was  void  ( Victor  Mining  Co.  v.  Justice  Court, 
supra),  and  the  subsequent  proceedings  were  of  no 
greater  validity. 

The  order  appealed  from  is  reversed.  The  case  is 
remanded,  with  instructions  to  the  trial  court  to  set 
aside  its  judgment  and  default  and  permit  appellant  to 
file  its  answer. 

It  is  so  ordered. 
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[Xo.2302] 

In  the  Matter  of  the  Estate  of  ALBERT 
KATTENHORN.  DECEASED. 

[171Pac.l64] 
1.  Descent  anu  Distribution^ — Commi/bity  Propebty. 

Stats.  1915,  c.  130,  does  not  affect  or  repeal  Rev.  Laws,  2164, 
2165,  relating  to  descent  of  community  propertj',  and  where 
spouse  dies  Intestate  all  the  commnnlty  property  goes  to  the 
surviving  spoase. 

Appeal  from  Third  Judicial  District  Court,  Lander 
County;  Peter  Breen,  Judge. 

In  the  matter  of  the  estate  of  Albert  Kattenhom, 
deceased.  From  a  decree  distributing  all  of  the  estate 
ta  Lulu  Kattenhom,  widow  of  the  deceased,  Annie  F, 
Kattenhorn  appeals.    Aifirmed. 

Frank  Curran  and  L.  B.  Fowler,  for  Appellant: 

Aether  it  is  community  or  separate,  the  appellant, 
mother  of  the  deceased,  is  entitled  to  one~half  of  the 
property.  The  estate  consists  of  both  community  and 
separate  property.  In  determining  the  rights  of  appel- 
lant, three  provisions  of  law  must  be  considered,  namely, 
sections  2165  and  6125,  Revised  Laws,  and  subdivision  2 
of  an  amendatory  act  relating  to  the  estates  of  deceased 
persons,  passed  in  1915,  and  found  in  Statutes  of  1915,  at 
P^e  149.  The  father  of  Albert  Kattenhom  died  prior  to 
the  death  of  his  son,  the  widow  of  Albert  Kattenhom  is 
without  issue  of  her  marriage,  and  therefore  the  estate 
should  go  one-half  to  the  surviving  widow  and  one-half 
to  the  mother  of  the  decedent 

The  act  of  1915  is  in  direct  conflict  with  section  2165, 
Revised  Laws.  Section  2165  is  altered  by  the  act  of  1915 
in  that  it  changes  the  rule  in  regard  to  community  prop- 
erty in  so  far  as  a  father  or  mother  is  concerned.  As  to 
other  persons,  the  provisions  of  the  section  are  in  force, 
because  they  have  not  been  changed  by  any  subsequent 
enactment 

The  administratrix,  the  widow,  will  contend  that  section 
6125,  Revised  Laws,  which  reads,  "The  provision  of  this 
act  as  to  the  inheritance  of  the  husband  and  wife  from 
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each  other,  appHes  only  to  the  separate  property  of  the 
intestate,"  is  of  consequence  in  considering  the  disposi- 
tion of  this  estate.  Such,  however,  from  the  standpoint 
of  all  the  accepted  rules  of  statutory  construction  and 
interpretation  is  absolutely  untenable.  This  section  was 
clearly  controlling  until  the  legislature,  by  a  subsequent 
enactment  of  the  descent  provision  of  the  same  act,  made 
it  apply  to  community  property  as  far  as  a  mother  or 
father  is  concerned.  This  the  legislature  clearly  had  the 
power  to  do;  and  in  that  the  act  of  1915  constitutes  the 
latest  enactment  on  the  subject,  section  6125  is  neces- 
sarily abrogated  and  repealed  in  so  far  as  it  conflicts  with 
the  act  of  1915. 

"An  intention  will  not  be  ascribed  to  the  law-making 
power  to  establish  conflicting  and  hostile  systems  upon 
the  same  subject,  or  to  leave  in  force  provisions  of  law  by 
which  the  later  will  of  the  legislature  may  be  thwarted 
and  overthrown.  Such  a  result  would  render  legislation 
a  useless  and  idle  ceremony,  and  subject  the  law  to  the 
reproach  of  uncertainty  and  unintelligibility."  (Lewis's 
Sutherland,  Statutory  Construction,  p.  473.)  Laws  are 
presumed  to  be  passed  with  deliberation,  and  with  a 
knowledge  of  all  existing  laws  on  the  same  subject 
(Idem,  p.  459.)  "Where  the  later  or  revising  statute 
clearly  covers  the  whole  subject-matter  of  antecedent 
acts,  and  it  plainly  appears  to  have  been  the  purpose  of 
the  legislature  to  give  expression  in  it  to  the  whole  law 
on  the  subject,  the  latter  is  held  to  be  repealed  by  neces- 
sary implication. "  ( Winslow  v.  Morton,  118  N.  C.  486,  491, 
492.)  A  statute  repeals  by  implication  all  existing  stat- 
utes plainly  inconsistent  therewith.  (Ex  Parte  Maginnis, 
162  Cal.  200. )  If  two  statutes  are  irreconcilably  conflict- 
ing, the  last  enacted  controls.  (State  v.  Esaer,  35  Nev. 
429.)  A  statute  conflicting  with  the  provisions  of  an 
earlier  statute  on  the  same  subject  operates  to  the  extent 
of  the  conflict  as  a  repeal  of  the  former  statute.  (Griswold 
v.  Grwwold,  23  Colo.  App.  365. ) 

A  statute  revising  the  whole  subject-matter  of  former 
acts,  and  containing  their  main  provisions,  and  evidently 
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intended  as  a  substitute  for  them,  repeals  them  though  it 
contains  no  express  words  to  that  effect.  (Gamett  v. 
Goldman,  135  Pac.  410. )  A  statute  which  is  a  complete 
revision  of  existing  statutes  on  a  subject  is  a  substitute 
for  the  existing  statutes,  which  must  be  deemed  repealed. 
{Savta  Ava  School  District  v.  TalbeH,  19  Cal.  App.  104.) 
The  court  in  construing  a  statute  must  give  effect  to  the 
legislative  intent.    (State  v.  Ducker,  35  Nev.  214. ) 

CaMahan  &  Brandon,  for  Respondent: 

The  peculiar  wording  of  the  statute  covering  descent 
and  distribution,  referred  to  by  counsel  for  appellant, 
occurs  first  in  the  amendment  to  the  act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons,  found  in 
Statutes  of  1903,  p.  218,  subd.  1.  This  subdivision  was 
reenacted  as  a  part  of  the  law  governing  the  estates  of 
deceased  persons  by  the  legislature  of  1911.  (Rev.  Laws. 
6116. )  In  1913  there  were  further  amendments.  {Stats. 
1913,  p.  56. )  It  will  be  noticed  that  the  only  change  made 
by  this  later  amendment  is  in  the  words  "  both  community 
and  separate."  In  1916  a  further  amendment  was  made, 
providing  that  "all  of  the  property,  both  community 
and  separate,  of  the  intestate,  shall  go  to  the  surviving 
husband  or  wife."    (Stats.  1915,  p.  149. ) 

The  act  governing  the  property  rights  of  husband  and 
wife  as  it  now  stands  in  the  Revised  Laws  has  been  the 
law  of  this  state  for  a.  great  many  years,  and  the  courts, 
both  of  original  and  appellate  jurisdiction,  have  been 
engaged,  prior  and  subsequent  to  the  amendment  of 
1903,  in  construing  and  settling  the  meaning  of  the 
husband  and  wife  act.  (In  Re  WiUiaTns's  Estate,  40  Nev. 
241;  161  Pac.  741.) 

By  the  Court,  McCabran,  C.  J. : 

To  the  marriage  of  Albert  Kattenhom  and  Lulu 
Kattenhom  there  was  no  issue.  Albert  Kattenhom  died 
intestate ;  Lulu  Kattenhom  survives.  The  district  court 
in  the  probate  proceedings  found  that  the  property  of 
which   Albert  Kattenhom  died  possessed  was   in   its 
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nature  community.  Lulu  Kattenhorn,  respondent  here, 
contended  in  the  district  court,  and  that  court  sustained 
her  contention,  that  she  was  entitled  to  a  distribution  of 
the  entire  estate  of  her  deceased  husband.  Annie  F. 
Kattenhorn,  mother  of  the  deceased,  contended  that  as 
such  she  was  entitled  to  have  an  interest  in  the  estate 
of  her  deceased  son  distributed  to  her.  By  decree  of  the 
district  court  the  entire  estate  was  ordered  distributed 
to  Lulu  Kattenhorn,  the  widow.  From  this  decree  the 
mother  of  the  deceased  appeals  to  this  court. 

Nothing  appears  in  the  record  from  which  we  would 
be  required  to  disturb  the  finding  of  the  trial  court  as 
to  the  nature  and  character  of  the  property  left  by  the 
deceased  Kattenhorn. 

One  question,  and  one  only,  comes  to  this  court  for 
determination  on  appeal.  In  this  is  involved  the  inter- 
pretation of  the  force  and  effect  of  an  amendatory 
statute  enacted  by  the  legislature  of  1915,  entitled : 

"An  act  to  amend  an  act  entitled  'An  act  to  amend 
section  1  of  an  act  entitled  "An  act  to  regrulate  the 
settlement  of  the  estates  of  deceased  persons,"  approved 
March  23, 1897,  and  as  amended  and  approved  March  16, 
1899,  approved  March  6,  1901,'  and  as  amended  March 
11, 1913." 

The  amendatory  act,  in  so  far  as  its  effect  in  the  case 
at  bar  is  concerned,  is  as  follows : 

"Section  l.  Section  259  of  the  above-entitled  act  is 
hereby  amended  so  as  to  read  as  follows: 

"Section  259.  When  any  person  having  title  to  any 
estate,  not  otherwise  limited  by  marriage  contract,  shall 
die  intestate  as  to  such  estate,  it  shall  descend  and  be 
distributed,  subject  to  the  payment  of  his  or  her  debts, 
in  the  following  manner : 

"First — If  there  be  a  surviving  husband  or  wife,  and 
only  one  child,  or  the  lawful  issue  of  one  child,  one-half 
to  the  surviving  husband  or  wife,  and  one-half  to  such 
child  or  issue  of  such  child.  If  there  be  a  surviving  hus- 
band or  wife  and  more  than  one  child  living,  or  one 
child  living  and  the  lawful  issue  of  one  or  more  deceased 
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children,  one-third  to  the  surviving  husband  or  wife, 
and  the  remainder  in  equal  shares  to  his  or  her  children, 
and  to  the  lawful  issue  of  any  deceased  child  by  right  of 
representation.  If  there  be  no  child  of  the  intestate 
living  at  his  or  her  death,  the  remainder  shall  go  to  all 
of  his  or  her  lineal  descendants,  and  if  all  of  the  said 
descendants  are  in  the  same  degree  of  kindred  to  the 
intestate,  they  shall  share  equally,  otherwise  they  shall 
take  according  to  the  right  of  representation. 

"Second — If  he  or  she  shall  leave  no  issue,  the  estate 
shall  go,  one-half  to  the  surviving  husband  or  wife,  one- 
fourth  to  the  intestate's  father  and  one-fourth  to  the 
intestate's  mother,  if  both  are  living;  if  not,  one-half  to 
either  the  father  or  mother  then  living.  //  he  or  she 
ekaJl  have  no  issue,  nor  father,  nor  mother,  the  whole 
community  property  of  the  intestate  shall  go  to  the 
surviving  husband  or  wife,  and  one-half  of  the  separate 
property  of  the  intestate  shall  go  to  the  surviving  hus- 
band or  wife,  and  the  other  half  thereof  shall  go  in  equal 
shares  to  the  brothers  and  sisters  of  the  intestate,  and 
to  the  children  of  any  deceased  brother  or  sister  by  right 
of  representation.  If  he  or  she  shall  leave  no  issue,  or 
husband,  or  wife,  the  estate  shall  go,  one-half  to  the 
intestate's  father  and  one-half  to  the  intestate's  mother, 
if  both  are  living,  if  not  the  whole  estate  shall  go  to 
either  the  father  or  mother  then  living.  //  he  or  she 
shall  leave  no  issu£,  father,  mother,  brother,  or  sister, 
or  children  of  any  issue,  brother  or  sister,  all  of  the 
property,  both  community  and  separate,  of  the  intestate 
shall  go  to  the  surviving  husband  or  wife."  (Stats.  1915, 
p.  149.)    We  italicize. 

The  original  act  thus  amended  by  the  legislature  of 
1915  was  a  part  of  an  act  entitled  "An  act  to  regulate 
the  settlement  of  the  estates  of  deceased  persons."  The 
statute  from  its  first  enactment  (Stats.  1861,  p.  238) 
until  the  present  time  has  referred  to  but  one  class  of 
property.  It  has  been  subject  to  change  by  way  of 
amendment,  and  on  the  several  occasions  when  the  lan- 
guage was  changed  it  was  either  to  make  it  more  lucid 
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or  to  change  the  interest  of  the  recognized  heirs.  (StAts. 
1897,  p.  158;  Stats.  1899,  p.  110;  Stats.  1901,  p.  44; 
Stats.  1903,  p.  218;  Stats.  1915,  p.  149.)  It  never 
referred  to  other  than  the  separate  property  of  the 
person  deceased.  (In  Re  Estate  of  Foley,  24  Nev.  197, 
51  Pac.  834,  52  Fac.  649.)  The  language  of  the  amenda- 
tory statute  of  1915  first  appeared  in  the  amendatory 
statute  of  1903.  (Stats.  1903,  p.  218.)  In  the  latter 
statute  we  find  for  the  first  time  the  expression : 

"If  he  or  she  shall  leave  no  issue  nor  father  nor 
mother,  the  whole  community  property  of  the  intestate 
shall  go  to  the  surviving  husband  or  wife,  and  one-half 
of  the  separate  property  of  the  intestate  shall  go  to  the 
surviving  husband  or  wife,"  etc. . 

The  expression  "the  whole  community  property  of  the 
intestate  shall  go  to  the  surviving  husband  or  wife"  we 
read  as  in  the  nature  of  a  parenthetical  clause,  the  sub- 
stance of  which  the  lawmaking  body  recognized  as  being 
a  matter  of  course  pursuant  to  the  force  and  effect  of, 
and  taking  its  authority  and  existence  from,  a  statute 
specifically  affecting  the  disposition  of  the  community 
proper^.  (Rev.  Laws,  2165.)  There  is  nothing  about 
the  language  of  the  second  subdivision  of  the  amenda- 
tory statute  of  1915,  any  more  than  in  the  amendatory 
statute  of  1903,  which  attempts  to  amend,  modify,  or 
repeal  the  statute  dealing  with  the  disposition  of  com- 
munity property  on  the  death  of  one  spouse. 

By  section  11  of  the  act  defining  the  rights  of  husband 
and  wife,  which  section  bears  specifically  on  the  dis- 
tribution of  community  property,  it  is  declared  that 
community  property  on  the  death  of  the  husband  with- 
out will  goes  one-half  to  the  wife  and  one-half  to  the 
issue.  If  there  be  no  issue  and  no  will,  all  community 
property  goes  to  the  surviving  wife.  Does  the  second 
subdivision  of  the  amendatory  act  of  1915,  concerning 
descent  and  distribution,  designate  any  part  of  the 
community  property  as  going  to  either  the  father  or 
mother  in  the  event  of  no  issue?  There  is  not  a  word 
in  that  statute  that  would  convey  such  an  idea  with 


by  Google 


In  Re  Kattenhorn's  Estate 


OplaloD  of  tbe  Coart— McCarran,  C.  J. 


any  degree  of  definiteness  whatever.  The  ainendatory 
statute  says  no  more  with  reference  to  the  community 
property  than  does  section  2165,  Revised  Laws,  i.  e.,  if 
there  be  no  issue  and  no  will,  the  whole  community 
property  goes  to  the  surviving  spouse,  and  more,  for, 
if  there  be  separate  property,  one-half  of  that  also  goes 
to  the  survivor  if  there  be  no  issue  and  a  father  or 
mother  living,  and  if  there  be  no  issue  and  no  father 
or  mother  and  no  brothers  or  sisters  and  no  issue  of 
brothers  or  sisters,  then  the  whole  property  of  the 
intestate,  separate  as  well  as  community,  goes  to  the 
surviving  husband  or  wife. 

Sections  10  and  11  of  the  statute  defining  the  rights 
of  husband  and  wife  (Rev.  Laws,  2164,  2165)  prescribe: 

"Sec.  10.  Upon  the  death  of  the  wife  the  entire 
community  property  belongs  without  administration 
to  the  surviving  husband.    *    •    * 

"Sec.  11.  Upon  the  death  of  the  husband,  one-half  of 
the  community  property  goes  to  the  surviving  wife,  and 
the  other  half  is  subject  to  the  testamentary  disposition 
of  the  husband,  and  in  the  absence  of  such  disposition 
goes  to  the  surviving  children  equally,  and  in  the  absence 
of  both  such  disposition  and  surviving  children,  the 
entire  community  property  belongs  without  administra- 
tion to  the  surviving  wife.    •     *     •" 

In  the  case  of  Clark  v.  Clark,  with  eminent  counsel 
on  both  sides,  it  was  conceded,  that,  the  property  being 
community  in  nature,  the  case  did  not  come  within  the 
statutes  concerning  descents.  (Clark  v.  Clark,  17  Nev. 
124,  28Pac.  238.) 

In  Re  Foley's  Estate,  this  court  had  before  it  the 
consideration  of  the  same  statutes  as  here  presented. 
True,  the  statutes  were  somewhat  different  at  that  time 
as  to  the  distributees  under  the  statute  governing 
descent  and  distribution.     The  statute  then  provided: 

"Second — If  he  or  she  shall  leave  no  issue,  the  estate 
shall  go  in  equal  shares  to  the  surviving  husband  or 
wife  and  to  the  intestate's  father."  (Gen.  Stats.  1885, 
sec.  2981.) 
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It  was  there  held  that  the  lower  court  exceeded  its 
jurisdiction  in  its  decree  distributing  community  prop- 
erty to  other  than  the  wife.  Indeed,  the  most  that  was 
contended  for  there  was  the  right  of  the  heirs  to  take 
a  part  of  the  property,  both  community  and  separate, 
by  reason  of  a  written  agreement  to  that  effect  entered 
into  with  the  surviving  wife.  The  court  held  in  effect 
that  even  under  such  agreement  the  community  prop- 
erty was  not  subject  to  distribution  to  the  heirs,  but 
passed  to  the  wife.  In  our  judgment,  the  amendment  of 
1915  was  intended  to  effect  no  different  result.  The 
amendatory  statute  of  1915,  in  so  far  as  it  refers  to 
community  property,  if  anything,  serves  only  to  carry 
out  the  strict  object  and  intent  of  the  statute  dealing 
with  the  disposition  of  community  property  heretofore 
quoted.  That  portion  of  the  second  subdivision  in  the 
amendatory  statute  of  1915  which  refers  to  "the  whole 
community  property"  as  going  to  the  surviving  husband 
or  wife  is  but  a  reenunciation  of  the  statute  directing 
the  disposition  of  community  property.  (Rev.  Laws, 
2165.)  The  same  may  properly  be  said  with  reference 
to  the  latter  part  of  the  second  subdivision,  wherein  it 
prescribes  when  and  under  what  circumstances  all  the 
property,  both  community  and  separate,  goes  to  the 
surviving  husband  or  wife.  The  amendatory  statute 
of  1915  in  no  wise  conflicts  with  sections  10  and  11  of 
the  statute  defining  the  rights  of  husband  and  wife 
(Rev.  Laws,  2164,  2165),  bearing  specifically  on  the 
disposition  of  community  property.  In  the  amendatory 
statute  of  1915,  as  the  same  affects  the  settlement  of 
estates  of  deceased  persons,  there  is  not  a  word  or 
expression  designating  any  part  or  fraction  of  the  com- 
munity property  as  going  to,  belonging  to,  or  distribu- 
table to  other  than  the  husband  or  wife  where  there  be 
such  survivor.  The  amendatory  statute  of  1915  cannot 
be  said  to  even  impliedly  repeal  or  affect  sections  10  and 
11  of  the  act  pertaining  to  husband  and  wife,  because 
as  regards  the  subject  of  community  property  they 
stand  and  operate  coordinately  and  harmoniously. 
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Any  other  interpretation  of  the  amendatory  act  of 
1915  would  not  only  do  violence  to  the  cardinal  princi- 
ples of  statutory  construction,  but  would  serve  to  destroy 
the  community  property  law  of  this  state,  a  law  enacted 
and  carried  down  on  the  statute  books  of  this  state 
under  a  policy  coexistent  with  the  history  of  the  state 
itself.  In  the  absence  of  specific  and  positive  declara- 
tion by  the  legislative  branch  of  the  government,  such 
havoc  would  not  reasonably  be  contemplated. 

The  property  here  in  question  being  found  by  the 
court  to  be  common  or  community  in  nature,  left  by 
deceased  unaffected  by  testamentary  disposition  or  the 
rights  of  living  issue,  passes,  pursuant  to  the  specific 
langua^  of  section  2165  of  our  Revised  Laws,  to  the 
surviving  wife. 

The  order  and  decree  of  the  lower  court  from  which 
this  appeal  is  taken  is  affirmed. 

It  is  30  ordered. 

Sanders,  J. :  I  concur. 

Coleman,  J. :  I  concur  in  the  order. 
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In  the  Matter  of  the   Estate  of  PATRICK  H. 
DELANEY,  Deceased. 

[mpac.38:{] 

1.  KXEIUTOHS    AKI)    ABMINIBTBATOBS— SPEtLTUTIVE    EXPENDITlBtS— 

Xecessitv  or  Court  Oboer. 

Where  an  estate  had  few  debts,  and  consisted  larfcet]'  of  east 
and  four  mIninK  clalius,  and  the  administrator,  without  i-aurt 
order,  i>ald  out  $1,UOO  for  asHeHsment  work  on  the  claims,  n-bpu 
adJoinluK  claims  xave  proiniite  of  proUt,  and  later  nbHiidoued 
the  olaiois.  the  venture  was  so  cpeoulatlre  an  to  tturi-hargp  the 
aduiiiiiBtrator  with  Kucb  snuis. 

2.  ExEcuTOBs  AND  Administbatorh — DrTiEs — Sureties — LiASiLiry. 

An  admin Istratur  In  bound  to  the  exercise  of  care  and  dill' 
^nce.  such  as  prudent  and  Jiidlclouti  men  ordinarily  bextov 
upon  tbeir  own  lmiK>rtant  affairs,  and  It  In  his  duty  to  settle 
and  dlatrlbute  the  estate  with  as  little  delay  as  practicable; 
aud  whenever  he  doea  what  the  law  prohibits,  or  falls  to  exer- 
cise renxonable  care  and  dlliKeni'e  in  the  endeavor  to  tlo  what 
the  law  enjoins,  he  aud  hift  snretles  are  liable  for  the  dnnioKe 
eonawinent  upon  such  act  or  onilsHlon. 

3.  Executors  and  Aouinistratobh — Duties  ok  Administrator. 

Under  Rev.  Laws.  SDC.^.  fiiHU,  5967,  G041.  as  to  duties  of  an 
administrator,  expedient  admiuistratlon  la  required,  aud  where 
an  estate  had  cash  on  band  to  meet  alt  Indebtedness,  and  every- 
thiiiK  was  present  to  facilitate  a  speedy  diechari^  of  the  truiit 
but  the  administrator  permitted  the  estate  to  drag  on  for  aenrl.v 
seven  years  without  an  accounting  and  without  any  attempt '» 
secure  an  order  for  expenditure  of  money,  he  was  guilty  of  a 
breach  of  his  duties. 

4.  KXECLTOBa  A.^D  ADUIMSTBATORS— KUNIW— ISTEBEST. 

Where  the  estate  at  all  times  had  sufficient  money  on  deiiwit 
under  certificates  of  deposit  to  |wy  indebtedness,  but  tlie 
administrator  made  no  ucraiintliix  fur  nenrl.v  seven  years,  be 
was  char^able  with  Interest  on  the  moneys,  aithouKli  there 
was  a  suit  to  establish  heirshliK 

5.  Executors  and  Ai>mihistrators — Surchargi.no  Admimstratocs. 

Where  an  estate  was  administered  in  a  Judicial  district  con- 
sisting of  two  counties  where  sessions  of  the  dlstrU^  court  miRht 
oci;ur  at  the  Jiidfte's  dlrei-tion,  the  administrator's  failure  xn 
secure  an  order  for  exi>eiidlture  of  moneys  In  assessment  wort 
on  mliiluR  claims  for  one  year  would  not  necessarily  chanw  blm 
with  such  amount  when  the  investment  proved  to  l>e  s|iecula- 
tlve  and  worthless. 

6.  Executors  a.nd  AnMisisTBATOKS^FrMis — Intebest. 

Where  money  of  an  estate  Is  held  by  an  administrator  after 
the  time  when  liy  protier  a<-couutlnR  and  other  administrative 
acts  In  conformity  with  the  statutory  requirements,  be  could 
have  paid  out  aud  distributed  the  same  by  court  order,  be 
should  l>e  char>reable  wilh  interest  on  the  money  thus  held. 
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Argament  for  Appellanta 

Appeal  from  Third  Judicial  District  Court,  Lander 
County;  Peter  Breen,  Judge. 

In  the  matter  of  the  estate  of  Patrick  H.  Delaney, 
deceased.  On  appeal  from  rulings  on  items  of  the 
account  of  the  administrator.    SeTereed  and  remanded. 

MUton  B.  Badt,  for  Appellants: 

Although  the  administrator  may  have  done  the  assess- 
ment work  on  the  mining  claims  in  the  best  of  good  faith, 
he  will  not  be  heard  at  this  time  to  say  that  he  is  entitled 
to  credit  for  those  speculative  expenditures  that  resulted 
Bo  disastrously  for  the  persons  entitled  to  distribution. 
"If  he  takes  the  responsibility  of  improving  the  estate  or 
bettering  the  title  in  this  way,  it  must  be  at  his  own 
risk."  {Estate  of  Knight,  12  Ca.].  200,  208.)  "An  executor 
has  no  right  to  speculate  for  or  with  the  estate."  (Lucich 
V.  Medin,  3  Nev.  93;  In  Re  Shinn'a  Estate,  166  Pa.  St.  121; 
Estate  qf  Nicholson,  1  Nev.  518;  Estate  of  Rose,  22  Pac.  86. ) 

Where  an  estate  suffers  loss  by  reason  of  the  adminis- 
trator's failure  to  distribute  the  funds  within  a  reasonable 
time,  as  by  the  failure  of  the  bank  with  which  such  funds 
are  deposited,  the  administrator  and  his  bondsmen  are 
liable  for  the  loss.  (McNabb  v.  Wixom,  7  Nev.  163;  Bren- 
ham  V.  Story,  39  Cal.  175.)  "The  simple  duties  devolving 
on  executors  up  to  the  point  when  the  estate  is  ready  for 
distribution"  have  been  set  forth  as  follows:  "The  duties 
of  the  executors  are  to  preserve  the  estate,  pay  the 
indebtedness  of  the  deceased,  the  charges  of  administra- 
tion, and  put  the  estate  in  such  condition  that  distribution 
may  be  had  to  those  entitled  to  it  under  the  will." 
(WUley's  Estate,  73  Pac.  998.) 

If  there  has  been  delay  in  the  closing  up  and  settlement 
of  an  estate,  and  such  delay  has  been  reasonable,  the 
administrator  will  not  be  liable  for  interest;  but  if  the 
delay  was  unreasonable,  he  will  be  charged  with  interest. 
(Estate  of  Bvilum,  87  Neb.  700;  note  p.  351,  31  L.  R.  A.; 
Benaon  v.  Bruce,  4  Desauss  Eq.  463;  Truney  v.  WiUiams, 
7  Yerg.  172;  Johnson  v.  Pulner,  1  Neb.  290;  Marshall  v. 
Coleman.  187  111.  556;  King  v.  Berry,  3  N.  J.  Eq.  261.) 
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Pending  litigation  concerning:  the  estate  does  not  relieve 
the  administrator  of  liability  for  interest  for  keeping  the 
funds  uninvested  in  his  hands.  {Foster  v.  Arju^  60  Ga. 
316;  Crouse'8  Eatate,  16  Pa.  Super.  Ct  212.) 

The  good  faith  of  the  administrator  in  acting  as  he  did 
is  wholly  immaterial.  (Woemer  on  Administration,  2d 
ed.  vol.  2,  p.  688;  Austin  v.  Munro,  47  N.  Y.  360;  LwM  v. 
Behrens,  28  Ohio  St  231.) 

Chas.  B.  Henderson  and  Carey  Van  Fleet,  for  Respondent; 

It  was  the  duty  of  the  administrator  to  have  the 
assessment  work  done  on  the  mining  claims.  If  the 
administrator,  in  good  faith,  did  an  act  which  the  law 
declares  shall  not  be  done  without  an  order  of  court,  if 
the  act  was  one  which  the  court  would  have  approved  or 
ordered  done,  and  no  injury  resulted  from  the  action,  he 
should  not  be  chargeable  with  mismanagement  of  the 
estate.  {Estate  ofMiUenovich,  5  Nev.  185;  In  Re  Freud's 
Estate,  63  Pac.  1081;  In  Re  Armstrong's  Estate,  58  Pac. 
184.)  "It  is  his  duty  to  keep  the  property  insured,  and  to 
pay  the  taxes  thereon.  He  may.  if  the  exigencies  of  the 
case  demand,  pay  off  a  lien  or  encumbrance  on  the  real 
or  personal  estate,  and  the  fact  that  the  property  there- 
after sells  for  less  than  the  amount  of  the  liens  does  not 
establish  gross  mismanagement  on  his  part  and  make 
him  answerable  for  the  loss.  (Ross,  Prob.  Law  &  Pr., 
vol.  1,  sec.  305. ) 

The  personal  liability  for  interest  does  not  exist  where 
the  delay  in  settlement  was  owing  to  the  fact  that  it  was 
difficult  to  ascertain  or  find  the  distributees.  {EtAate  of 
Davis,  35  Mont.  273;  Ross,  Prob.  Law  &  Pr.,  vol.  1,  sec. 
452. )  It  certainly  was  not  the  fault  of  the  administrator 
that  this  estate  was  in  litigation.  The  heirs  certainly 
would  not  have  wanted  the  estate  distributed  before  they 
began  the  litigation,  and  certainly  during  the  time  of  the 
litigation  there  was  no  penalty  upon  the  administrator 
for  not  distributing  the  eatate  to  them.  {In  Re  Sylvar's 
Estate,  81  Pac.  663. ) 

There  has  been  no  affirmative  showing  at  all  of  any 
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misconduct  upon  the  part  of  the  administrator,  and  there 
must  be  in  order  to  give  lise  to  a  liability  for  interest. 
At  best,  the  only  showing  has  been  that  made  by  the 
administrator  himself  in  regard  to  the  payment  for  assess- 
ment work,  and  this  is  purely  a  question  of  judgment  If 
the  administrator  has  misjudged  in  this  particular,  he  has 
done  30  entirely  in  good  faith.  "So  long,  then,  as  it  con- 
tinued to  be  the  duty  of  Wixom,  the  administrator,  to 
retain  this  money  in  his  custody,  he  had  the  right  to 
deposit  it  for  safekeeping  in  a  bank  of  good  standing  and 
credit.  This  is  exactly  what  prudent  and  judicious  men 
ordinarily  do  with  such  of  their  own  funds  as  the  exigen- 
cies of  their  business  require  them  to  keep  on  hand." 
(McNabb  v.  Wixfxm,  7  Nev.  171.) 

By  the  Court,  McCarban,  C.  J. : 

An  administrator  was  appointed  on  the  26th  day  of 
February,  1908,  to  take  charge  of  and  administer  the 
estate  of  Patrick  H.  Delaney,  deceased.  On  December 
8, 1908,  an  inventory  and  appraisement  was  filed  which 
set  forth  the  property  of  the  estate  and  the  appraised 
values  as  follows : 

Certificate  of  deposit.  Horton  Banking  Company $5,000.00 

Cash  In  tmak.  Horton  Banking  Company 1,200.00 

Cash  received  from  coroner 6.10 

Four  lots  in  Battle  Mountain,  Nevada 118.00 

One  Pdbln.  12x14 _ _..     250J)0 

Four  mining  claims  In  Battle  Mountain  mining  district. 

kuon-n  as  Delaware  No.  1,  No.  2,  No,  3,  and  No.  4. SOOJW 

One  Iron  bed.  springs,  and  mattress .._ _..       12^00 

Two  ooiuforters  and  two  pillows _ 4.00 

One  camp  store _ SJ)0 

Cooklug  uteosilB.  three  pieces. 1J» 

A  total  of - „ .,*T,004,10 

It  appears  that  from  JDecember,  1908,  until  July  1, 
1915,  no  accounting  was  ever  made  by  the  administrator 
as  to  the  estate  or  its  condition.  On  the  last-named  date, 
pursuant  to  a  citation  duly  Issued  by  the  district  court, 
a  first  and  final  account  was  rendered.  In  this  first 
and  final  accounting  it  appears  that  the  administrator 
charges  himself  with  cash  received  $6,224.45,  and  credits 
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himself  with  cash  paid  out  in  the  total  sum  of  $4,370.94. 
Of  the  $6,224.45  with  which  the  administrator  charges 
himself,  $6,200.45  was  in  the  nature  of  certificates  of 
deposit  and  cash  at  the  time  at  which  the  administration 
commenced.  The  sum  of  $24  appears  to  have  been 
received  in  the  form  of  rental  for  the  cabin.  In  addi- 
tion to  this,  the  administrator  testified  at  the  hearing 
that  he  had  on  hand  $100  received  as  additional  renttd 
for  this  cabin. 

Objection  was  raised  in  the  district  court  to  the  several 
items  of  cash  paid  out  by  the  administrator  from  the 
moneys  of  the  estate.  It  is  from  the  court's  rulings  on 
these  objections  that  appeal  is  taken  to  this  court. 

In  the  first  and  final  accounting  there  appear  the 
items  of  cash  paid  out  as  follows: 

sessmeiit  work  on  fo 

...,$400 


t.  assesament  work  on  four 


— making  a  total  of  $1,600  appearing  as  paid  out  by  the 
administrator  from  the  moneys  of  the  estate  for  assess- 
ment work  on  the  Delaware  claims  for  the  years  1908, 
1909, 1910  and  1911. 

It  is  admitted  by  the  administrator,  and  in  this  the 
record  is  conclusive,  that  no  order  of  court  was  ever 
applied  for,  nor  was  any  order  made  or  entered,  author- 
izing, allowing,  requiring,  or  directing  the  expenditure 
of  these  several  sums  prior  to  their  expenditure.  It  is 
the  contention  of  respondent  that  inasmuch  as  the  four 
mining  claims  known  as  the  Delaware  No.  1,  No.  2, 
No.  3,  and  No.  4  were  the  property  of  the  deceased 
Delaney,  in  order  to  hold  these  mining  claims  for  the 
estate  it  was  necessary  to  perform  the  annual  assess- 
ment work  thereon.  From  the  testimony  of  the  admin- 
istrator it  is  disclosed  that  after  the  year  1911  no 
assessment  work  was  performed  on  these  claims.    In 
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other  words  they  were  abandoned.  In  justification  for 
the  performance  of  the  assessment  work  and  the  expen- 
diture of  the  moneys  of  the  estate  on  these  mining 
claims,  the  administrator  relates  of  the  existence  of 
other  mininar  property  in  the  immediate  vicinity  which, 
being  worked  and  developed  by  other  parties,  gave 
promise  of  presenting  mineral  deposits  of  great  value; 
that  inasmuch  as  the  Delaney  group  was  contiguous 
to  this  other  mining  property,  he,  as  administrator, 
believed  that  the  Delaney  group  should  be  protected  by 
the  performance  of  the  annual  assessment  work,  and 
thereby  held  for  the  estate.  It  is  disclosed  that  no  work 
was  performed  on  the  Delaware  group  after  the  year 
1911,  because  development  on  the  contiguous  mining 
property  had  ceased  and  nothing  of  value  had  been 
disclosed. 

Nothing  appears  in  the  record  by  way  of  justification 
or  excuse  for  the  failure  of  the  administrator  to  secure 
an  order  of  the  district  court  allowing  or  directing  the 
expenditure  of  these  several  sums  of  money.  He  was 
appointed  administrator  on  the  26th  day  of  February, 
1908,  and  according  to  his  own  statement,  as  appears  in 
the  first  and  final  accounting,  the  first  expenditure  of 
money  for  the  assessment  work  was  in  December  of  that 
year.  The  inventory  and  appraisement  disclosing  the 
existence  of  the  mining  claims  known  as  the  Delaware 
No.  1,  No.  2,  No.  3,  and  No.  4  belonging  to  the  estate  of 
Patrick  Delaney  had  been  made  long  prior  to  the  date 
on  which  the  first  expenditure  for  assessment  work  was 
made  by  the  administrator.  The  existence  of  the  Dela- 
ware group  of  mining  claims  as  property  belonging  to 
the  estate  of  the  deceased  was  known  to  the  adminis- 
trator prior  to  the  death  of  the  deceased.  We  make 
reference  to  these  facts  because  we  are  forced  to  the 
conclusion  that  there  was  ample  time  and  opportunity 
for  the  administrator  to  have  presented  the  matter  to 
the  district  court,  the  properly  constituted  authority, 
and  to  have  received  from  that  court  an  order  directing 
the  expenditure  of  such  money  as  it  deemed  necessary 
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for  the  preservation  of  the  mining  claims  to  the  estate. 
And  another  fact  appears  quite  significant — i.  e.,  even 
though  it  might  have  been  reasonably  necessary  that 
the  assessment  work  for  the  year  1908  should  be  per- 
formed upon  the  mining  claims  in  order  to  hold  them  for 
the  estate,  later  expenditures  under  the  administration 
appear  to  us  to  have  been  entirely  unnecessary  and 
unwarranted,  inasmuch  as  the  condition  of  the  estate, 
as  disclosed  by  the  final  accounting,  was  such  as  would 
have  warranted  its  being  closed  and  the  residue  properly 
distributed  to  the  parties  entitled,  long  prior  to  the  time 
at  which  it  became  necessary  to  perform  the  assessment 
work  of  1909. 

Aside  from  three  claims  of  minor  importance,  amount- 
ing in  the  aggregate  to  $306.19,  the  estate  was  practi- 
cally free  from  indebtedness.  Aside  from  the  group  of 
mining  claims  and  a  small  piece  of  realty  in  the  town  of 
Battle  Mountain,  and  a  few  items  of  minor  personal 
property,  the  estate  consisted  entirely  of  cash  repre- 
sented by  the  certificates  of  deposit  for  $5,000  and  the 
open  account  of  $1,200  in  the  Korton  Banking  Company 
in  the  town  of  Battle  Mountain. 

It  is  the  contention  of  respondent  here  that  good  faith 
on  the  part  of  the  administrator  is  all  that  is  necessary 
to  warrant  the  allowance  of  these  several  items,  and  that 
it  was  the  duty  of  the  administrator  to  see  to  it  that  the 
assessment  work  on  this  group  of  claims  belonging  to 
the  estate  was  performed  each  succeeding  year  in  order 
to  hold  the  property  for  the  estate.  The  learned  counsel 
for  the  respondent,  by  way  of  argument  in  his  brief,  puts 
the  matter  thus : 

"But  what  would  have  been  said,  and  what  bitter 
attack  would  have  been  made,  if  these  claims  had  been 
abandoned  by  the  administrator  at  the  time  he  took 
possession  of  the  property  and  Senator  Keams  had  been 
doing  the  assessment  work  on  these  claims  alongside  of 
the  claims  possessed  by  the  estate?" 

In  furtherance  of  the  contention  of  respondent,  we 
are  referred  to  a  number  of  decisions  rendered  by  this 
court  dealing  with  matters  of  somewhat  similar  import, 
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and  inasmuch  as  these  decisions  support  the  position 
which  we  take  here,  we  deem  it  proper  to  review  the 
same  at  some  lensrth.  In  the  Matter  of  the  Estate  of 
Marco  Millenovich,  5  Nev.  161,  this  court  had  occasion 
to  pass  upon  the  acts  of  an  administrator  where  objec- 
tion had  been  filed  to  his  paying  out  certain  sums  of 
money  to  meet  assessment  levied  upon  mining  stock 
belonging  to  the  estate.  At  the  very  outset  of  the 
opinion  of  the  court,  speaking  through  Chief  Justice 
Lewis,  an  observation  is  made  which  we  deem  most 
pertinent  to  the  matter  at  bar.    There  it  is  said : 

"When  the  law  requires  a  thing  to  be  done,  and  has 
not  plainly  marked  out  the  manner  in  which  it  shall  be 
performed,  the  executor  or  administrator  is  required  to 
exercise  not  only  the  utmost  good  faith  but  also  ordi- 
nary prudence  and  judgment  in  its  execution.  But  when 
it  has  already  pointed  out  a  certain  course  to  be  pursued, 
that  course  must  be  strictly  followed.  *  *  *  'If  the 
administrator  has  acted  for  the  benefit  of  the  estate, 
used  proper  diligence,  and  acted  with  ordinary  care  and 
circumspection  in  the  discharge  of  his  trust,  he  ought 
not  to  be  held  answerable  for  the  losses  which  could  not 
have  been  foreseen,  and  which  ordinary  precaution  could 
not  guard  against.' " 

Again,  the  court  says,  and  here  its  observation  is 
especially  applicable: 

"If,  for  example,  he  [the  administrator]  should  in 
good  faith  do  an  act  without  an  order  of  court,  which  the 
law  declares  shall  not  be  done  without  such  order,  and 
if  the  act  were  one  which  the  court  would  have  approved 
or  ordered  done,  and  no  injury  has  resulted  from  his 
action,  he  should  not  be  chargeable  with  mismanage- 
ment of  the  estate.  In  every  such  case,  however,  the 
executor  renders  himself  liable  for  any  loss  which  may 
be  sustained  by  reason  of  the  irregularity  of  his  pro- 
ceeding." 

As  to  the  propriety  of  paying  the  assessment  on  valua- 
ble mining  stock  held  in  the  estate  and  the  continuation 
of  such  assessment,  the  court  said : 

"To  allow  valuable  stock  to  be  sold  for  assessments 
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less  than  its  value  would  certainly  subject  an  executor 
to  the  charge  of  misconduct.  It  is  perhaps  not  his  duty, 
nor  do  we  think  he  would  be  justified  in  holding  stock 
which  is  subject  to  assessments  beyond  such  time  as  will 
be  necessary  to  obtain  an  order  of  court  respecting  it- 
Property  of  this  kind,  which  is  only  an  expense  to  the 
estate,  should  certainly  be  disposed  of  in  some  way, 
unless  it  be  quite  evident  that  it  would  be  for  the  inter- 
est of  the  estate  to  hold  it.  But  in  such  case  an  executor 
would  certainly  subject  himself  to  liability  for  all  loss 
unless  he  acted  under  the  direction  of  the  court;  for 
his  primary  duty,  it  would  seem,  is  to  obtain  an  order  to 
sell  such  property.  But  an  order  of  court,  ordering  him 
to  pay  all  assessments,  is  a  sufficient  protection  to  him." 

It  appears  that  in  that  case  the  executor,  before  pil- 
ing the  assessment  on  the  mining  stock,  had  obtained  an 
order  of  the  probate  court  authorizing  his  action  in  this 
respect,  and  this  court  in  reviewing  the  matter  said: 

"Had  he  not  acted  under  an  order  of  the  court  we 
should  be  induced  to  think  it  should  not  be  allowed,  for 
payment  of  the  amount  of  assessments  here  charged 
would,  if  not  paid  by  order  of  court,  be  unwarranted 
under  the  circumstances." 

In  the  case  of  Lucich  v.  Medin,  3  Nev.  93,  93  Am.  Dec. 
376,  the  court,  in  dealing  with  the  question  of  the  right 
of  the  administrator  to  pay  out  the  moneys  of  the  estate 
.  for  assessments  on  mining  stock,  said : 

"If  he  held  mining  stock  which  was  likely  to  be  for- 
feited before  he  could  apply  to  the  court  for  instruc- 
tions, he  might  be  justified  in  paying  something  to  pre- 
serve it.  *  *  *  If  he  held  stock  liable  to  large 
assessments,  he  should  have  applied  to  the  court  fco- 
leave  to  do  one  of  two  things :  Either  to  sell  the  stock, 
or  better  still,  if  the  estate  was  surely  solvent,  without 
the  stock,  to  turn  it  over  to  the  legatees,  and  let  them 
sell  or  take  their  chances  on  speculation  with  it." 

1.  The  doctrine  here  announced  is  exactly  applicable 
to  the  matter  at  bar.  The  mining  claims  belonging  to 
the  estate  were  of  but  conjectural  or  speculative  value. 
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At  most  they  were  but  a  prospect,  the  possibility  of 
which  was  enhanced  by  the  reason  of  the  contiguity  of 
the  property  to  other  mining  prospects  upon  which 
development  work  was  being  done.  An  atiministrator, 
in  conducting  the  affairs  of  an  estate,  is  not  required  nor 
presumed  to  enter  into  a  game  of  chance  where  the 
money  which  belongs  either  to  the  creditors  or  to  the 
heirs  is  thrown  into  the  gamble.  Expenditures  made 
for  the  purpose  of  preserving  the  estate  until  proper 
court  orders  may  be  made  with  reference  to  its  disposi- 
tion is  one  thing;  hazarding  the  money  of  the  estate 
on  speculative  ventures,  without  court  order,  is  another. 
The  former  looks  to  the  preservation  of  the  property  of 
the  estate  until  auch  time  as  it  may  be  properly  disposed 
of  by  order  of  court;  the  latter  is  an  unwarranted 
depletion  of  the  estate.  An  order  of  court  is  the  admin- 
istrator's protection  in  either  case. 

In  the  Matter  of  the  Estate  of  Knight,  12  Cal.  200,  73 
Am.  Dec.  531,  the  supreme  court  there  laid  down  the 
doctrine  that  an  administrator  is  not  permitted  at  dis- 
cretion to  expend  the  money  of  the  estate  even  for  the 
purpose  of  paying  off  incumbrances  arising  upon  the 
property,  upon  the  theory  that  the  property  may 
increase  in  value,  and  thereby  a  speculation  may  be 
made  for  the  estate.  In  that  case  the  right  of  the  court 
to  direct  such  expenditures  as  might  be  necessary  to 
save  the  estate  from  great  sacrifice  is  recognized,  but 
the  act  of  the  administrator  in  diverting  the  money  of 
the  estate  without  such  order  is  declared  to  be  one  the 
result  of  which  must  be  borne  by  him  and  for  which 
he  must  be  accountable. 

A  very  interesting  consideration  of  a  matter  quite 
similar  to  that  presented  in  the  case  at  bar  is  found  in 
Skinn's  Estate,  166  Pa.  121,  30  Atl.  1026,  1030,  45  Am. 
St.  Rep.  656.  There  the  money  of  the  estate  was 
expended  in  developing  certain  mining  properties  situ- 
ated in  a  foreign  jurisdiction.  The  property  had  been 
held  by  the  deceased,  and  during  his  lifetime  he  had 
undertaken  to  develop  the  same.     The  administrator. 
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with  a  view  of  continuing  such,  expended  large  sums  of 
money.    The  venture  was  a  failure.    The  court  said : 

"The  iron  ore  operation  was  a  speculative  venture 
which  the  defcedent,  in  his  lifetime,  had  a  perfect  right 
to  enter  upon ;  his  business  was  to  accumulate  an  estate. 
If  his  ventures  turned  out  successful,  he  reaped  the 
profits;  if  unsuccessful,  no  others  were  interested  or 
had  a  right  to  complain.  But  the  business  of  this  admin- 
istrator was  not  to  make  money  for  the  state  by  hazard- 
ous ventures,  but  to  save  that  which  came  into  his  hands, 
for  creditors  and  kin,  by  prudent  business  manage- 
ment. Speculative  ventures  were  not  prudent  business 
management." 

In  that  case,  as  in  the  matter  at  bar,  the  expenditure 
waa  made  by  the  administrator  without  order  of  court, 
and  we  find  there  the  doctrine  applied  that  under  such 
circumstances  such  act  was  sufficient  to  establish  a 
devastavit  against  the  administrator,  warranting  a 
surcharge  of  the  amount  lost  to  the  estate. 

The  doctrine  applicable  to  risking  assets  of  an  estate 
in  the  continuation  of  the  trade  or  business  of  the 
decedent,  while  not  strictly  applicable  to  the  matter  at 
bar,  furnishes,  nevertheless,  no  small  degree  of  support 
for  the  position  which  we  take  here.  The  rule  in  that 
respect  has  been  asserted  to  be  that  an  administrator 
or  executor,  in  the  absence  of  authority  therefor,  is  not 
permitted  to  use  any  part  of  the  estate  in  trade  or 
manufacturing  or  stock  speculation,  or  other  business 
ventures  whereby  the  trust  fund  is  put  at  hazard. 
( Western  Newspaper  Union  v.  Thurmond,  27  OkL 
261,  111  Pac.  204,  Ann.  Cas.  1912B,  727;  Mathews  v. 
Sheehan,  76  Conn.  654,  57  Atl.  694,  100  Am.  St.  Rep. 
1017;  Campbell  v.  Faxon,  73  Kan.  675,  86  Pac.  760, 
5  L.  R.  A.  n.  s.  1002;  Kelley  v.  KeUey,  84  Fed.  420; 
Fleming  v.  Kelly,  18  Colo.  App.  23,  69  Pac.  272;  Luek  v. 
Patterson,  2  Colo.  App.  307,  30  Pac.  253 ;  Rose's  Estate. 
80  Cal.  166,  22  Pac.  86;  In  Re  Smith,  118  Cal.  462,  50 
Pac,  701.) 

2.  The  estate  was  held  by  administrator  for  a  period 
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of  seven  years,  without  even  so  much  as  filing  the  first 
accounting;  and  it  appears  that  the  first  and  final 
account  was  only  filed  by  the  administrator  after  the 
issuance  of  an  order  and  citation  by  the  district  court 
directing  the  same.  From  all  that  appears  in  the  record, 
every  claim  against  the  estate  could  have  been  paid  in 
cash,  and  every  matter  pertaining  to  the  estate  could 
have  been,  in  compliance  with  statutory  provision,  per- 
formed and  the  whole  estate  wound  up,  ready  for  dis- 
tribution, within  a  year,  or  at  most  a  year  and  a  half, 
from  the  date  on  which  the  administrator  here  was 
appointed. 

The  language  of  Mr.  Justice  Garber,  in  speaking  for 
this  court  in  the  case  of  McNabb  v.  Wixom,  7  Nev.  171, 
and  the  doctrine  laid  down  there,  are  especially  pertinent 
to  the  matter  at  bar.    There  it  was  said : 

"We  quite  agree  that  an  administrator  is  bound  to 
the  exercise  of  care  and  diligence,  such  as  prudent  and 
judicious  men  ordinarily  bestow  upon  their  own  impor> 
tant  affairs ;  that  it  is  his  duty  to  settle  and  distribute 
the  estate  with  as  little  delay  as  practicable;  and  that 
whenever  he  does  what  the  law  prohibits,  or  fails  to 
exercise  reasonable  care  and  diligence  in  the  endeavor 
to  do  what  the  law  enjoins,  he  and  his  sureties  are  liable 
for  the  damage  consequent  upon  such  act  or  omission." 

The  respondent  here  relies  upon  the  case  of  Freud's 
Estate,  131  Cal.  667,  63  Pac.  1080,  82  Am.  St.  Rep.  407, 
and  it  is  contended  that  there  the  Supreme  Court  of 
California  reversed  its  decision  and  overruled  the  doc- 
trine as  made  in  the  case  of  Knight's  Case,  supra.  His 
contention  in  this  respect  is  not  tenable.  In  the  Freud 
case  the  Supreme  Court  of  California,  referring  to  its 
decision  in  the  Knight  case,  said : 

"Nor  is  the  decision  in  Re  Knight's  Estate  applicable 
here.  In  that  case  it  was  said,  as  is  doubtless  true,  that 
while  it  is  the  duty  of  the  administrator  to  preserve  the 
estate,  'this  does  not  mean  that  he  is,  at  discretion,  to 
pay  off  all  incumbrances  resting  on  the  property  upon 
the  notion  that  the  property  may  increase  in  value,  and 
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thereby  a  speculation  may  be  made  by  the  estate ;  and 
the  point  directly  ruled  was  that  'he  cannot  advance 
money  to  remove  incumbrances  unless  his  intestate  was 
bound  to  pay  the  money,'  Thus,  apparently,  the  decision 
is  placed  on  two  grounds,  namely:  (1)  On  the  ground 
expressed,  which  is  in  effect  that  the  administrator  can- 
not pay  all  incumbrances  at  discretion  for  speculative 
purposes,  or,  it  might  have  been  said,  for  any  purpose 
except  for  the  preservation  of  the  property,  and  where 
necessary  for  that  purpose;  and  (2)  on  the  ground  that 
he  cannot  pay  off  incumbrances  'unless  his  intestate  was 
bound  to  pay  the  money.'  " 

Continuing  the  court  says: 

"But  the  power  of  the  administrator  to  pay  off  incum- 
brances in  any  case  results  solely  from  the  necessi^  of 
preserving  the  property,  and  can  be  justified  only  on 
the  ground  that  the  lien  is  a  charge  on  the  estate,  and 
therefore  a  peril  to  it ;  and  this  is  equally  true  whether 
the  lien  was  created  by  the  intestate,  or,  as  in  the  case 
of  taxes,  in  some  other  way." 

It  will  be  seen  that  the  Supreme  Court  of  California  in 
the  Freud  case  rather  adhered  to  the  doctrine  laid  down 
in  the  case  of  In  Re  Knight,  but  deemed  the  same  inap- 
plicable to  the  case  then  under  consideration.  In  the 
case  of  In  Re  Smith,  118  Gal.  462,  50  Pac.  701,  the 
Supreme  Court  of  California  referred  approvingly  to 
its  decision  laid  down  in  Re  Moore's  Estate,  57  Cal.  437. 
There  the  court  gave  expression  to  that  which  is  the 
accepted  rule,  namely,  that  the  primary  purpose  and 
reason  of  administration  of  any  estate  are,  first,  to 
preserve  the  estate  until  distribution  can  be  made,  and, 
second,  to  pay  off  the  debts  of  the  decedent.  In  the  case 
at  bar  the  very  nature  and  condition  of  the  estate,  as 
disclosed  by  the  record,  the  fact  that  the  estate  con- 
sisted almost  entirely  of  cash  on  hand,  and  that  as 
against  the  estate  there  were  but  few  and  minor  claims, 
made  the  whole  trust  one  which  could  have  been  speedily 
discharged.  The  mining  claims  belonging  to  the  dece-> 
dent  and  remaining  in  his  estate  could  have  been  made 
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the  subject  of  prompt  and  speedy  court  orders,  by  means 
of  which  they  could  have  been  properly  disposed  of  or 
turned  into  the  hands  and  possession  of  the  heirs,  in 
wrhich  case  it  would  have  been  for  them  to  have  assumed 
the  responsibility  of  speculation ;  or,  if  the  conditions 
were  such  as  to  warrant  the  expenditure  of  the  moneys 
of  the  estate,  the  court  could  have  properly  ordered 
such. 

Much  stress  is  laid  by  the  respondent  on  the  case 
of  Armstrong's  Estate,  125  Cal.  603,  -58  Pac.  184.  In 
that  case  an  administrator,  finding  that  certain  horses 
belonging  to  the  estate  were  held  by  a  party  who  claimed 
a  lien  upon  them  for  pasturage  to  the  amount  of  $93.66, 
redeemed  the  same  under  a  compromise  in  which  he 
paid  out  the  money  of  the  estate  to  the  amount  of  $89.50, 
believing  at  the  time  that  the  horses  would  sell  for  con- 
siderably more  than  the  amount  of  the  lien.  It  devel- 
oped later,  however,  that  the  amount  derived  from  the 
sale  was  but  $56.75.  The  court  charged  the  adminis- 
trator with  the  difference.  The  supreme  court,  in 
reviewing  the  question,  held  that  the  surcharge  was 
improper,  but  said : 

"The  act  might  have  been  for  the  benefit  of  the  estate, 
and  as  there  is  no  proof  of  negligence  or  want  of  ordi- 
nary care,  and  the  proof  shows  that  the  administrator 
acted  in  good  faith,  we  must  hold  that  if  his  acts  could, 
under  any  state  of  facts,  be  sustained  as  valid,  they 
must  be  presumed  to  be  valid  under  such'  state  of  facts 
rather  than  be  held  invalid  from  the  mere  fact  that  the 
property  did  not  sell  for  enough  to  repay  the  amount 
paid  out  by  the  administrator." 

Continuing,  the  court  said : 

"We  do  not  lay  down  the  rule  that  an  administrator 
can,  of  his  own  volition,  redeem  pledged  personal  prop- 
erty, or  property  upon  which  there  is  a  valid  lien,  under 
all  circumstances,  and  justify  his  acts  in  case  of  loss 
to  the  estate.  If  the  proof  should  show  that  the  prop- 
erly, at  the  time  it  was  redeemed,  was  of  little  value, 
while  a  large  amount  was  paid  out  for  the  purpose  of 
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redeeming  it,  or  if  the  circumstances  were  such  that  we 
could  not  say  a  reasonably  prudent  man  would  have 
done  the  same  thing,  then  the  circumstances  might 
justify  the  charging  of  the  loss  to  the  administrator." 

The  assertion  but  emphasizes  the  position  which  we 
take  here  with  reference  to  the  question  at  bar.  The 
property  upon  which  the  money  was  invested  was  of  no 
fixed,  definite  value.  It  was  a  mining  prospect,  pure 
and  simple.  A  large  amount  was  paid  out  for  the  pur- 
pose of  doing  assessment  work  year  after  year  without 
any  effort  to  relieve  this  estate  of  the  necessity  of  such 
expenditure,  either  by  attempting  to  sell  the  property  in 
the  open  market,  under  court  order,  or  to  distribute  the 
same  to  the  heirs  of  the  estate ;  and,  moreover,  without 
any  attempt  on  the  part  of  the  administrator  to  clothe 
himself  with  an  order  of  court  authorizing  his  acts  in 
making  such  expenditures. 

Respondent  quotes  at  length  from  Ross  on  Probate 
Law,  vol.  1,  sec.  305,  but  the  very  doctrine  which  we 
apply  to  the  case  at  bar  is  asserted  in  the  quoted  excerpt 
from  the  learned  author.  Speaking  of  the  administrator, 
he  says: 

"In  short,  he  may  do  whatever  is  necessary  to  the 
preservation  of  the  estate  intrusted  to  hia  care,  subject 
to  the  contingency  of  the  expense  being  disallowed  by 
the  court;  but,  as  a  rule,  his  duty  is  confined  to  pre- 
serving and  administering  the  estate  and  turning  it 
over  to  the  heirs  or  devisees  as  soon  as  practicable,  and 
not  to  speculate  with  it,  carry  on  business  on  its  account, 
or  improve  it  for  the  benefit  of  distributees." 

3.  In  an  estate  like  that  presented  by  the  record  in 
the  case  at  bar,  where  there  is  cash  on  hand  in  the 
estate  to  meet  outstanding  claims  and  indebtedness, 
where  everything  is  present  to  facilitate  a  speedy  dis- 
charge of  the  trust,  but  where,  notwithstanding  this, 
the  estate  is  permitted  to  drag  on  for  a  period  of  nearly 
seven  years  without  any  accounting,  without  any 
attempt  to  secure  an  order  of  court  permitting  the 
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expenditure  of  money,  we  are  at  a  loss  to  know  how, 
under  such  circumstances,  it  can  be  said  the  adminis- 
trator complied  with  the  rule  fixing  the  duty  of  such 
officer  as  the  same  is  laid  down  by  Mr.  Ross  in  his  work 
on  Probate  Law. 

"The  duties  of  the  executors,"  says  Judge  Lorigan  in 
Re  Willey's  Estate,  "are  to  preserve  the  estate,  pay  the 
indebtedness  of  the  deceased,  the  charges  of  administra- 
tion, and  put  the  estate  in  such  condition  that  distribu- 
tion may  be  had  to  those  entitled  to  it,  under  the  will." 
(In  Re  Willey's  Estate,  140  Cal.  238,  73  Pac.  998.) 

Not  only  was  the  money  of  the  estate  forever  lost  to 
the  heirs  and  devisees,  but  in  addition  to  this  the  very 
property  on  which  this  money  had  been  expended  in 
the  way  of  speculation  had  been  by  the  administrator 
later  abandoned  and  it,  too,  lost  to  those  entitled.  Such 
conduct,  we  say,  fails  to  measure  up  to  the  rule,  and 
fails,  in  our  judgment,  to  clear  the  administrator  of  a 
surcharge. 

We  are  referred  to  the  case  of  In  Re  Sylvar's  Estate, 
1  Cal.  App.  35,  81  Pac.  663.  This  case  is  especially  relied 
upon  by  respondent  as  asserting  a  doctrine  justifying 
the  delay  in  closing  up  the  estate.  In  that  case  we  find 
one  of  the  very  contingencies  which  might  justify  delay 
in  administration,  namely  the  pendency  of  litigation. 
Indeed,  we  might  concur  in  the  assertion  of  the  court 
there  set  forth : 

"There  are  many  cases  in  which  the  settlement  of 
estates  is  unavoidably  delayed  without  the  fault  of  the 
administrator." 

Indeed,  we  might  join  in  the  assertion  that  all  pre- 
sumptions are  in  favor  of  the  regularity  of  the  manage- 
ment of  the  estate  by  the  administrator,  and  we  would 
add  to  this  by  saying  that  when  on  the  very  face  of  the 
proceedings  irregularity  is  made  manifest,  and  neglect 
and  irregularity  made  to  be  the  apparent  basis  for  loss 
to  the  estate,  the  presumption  in  favor  of  regularity  is 
then  overcome. 
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Deep-seated  in  the  lines  of  our  law  as  that  law  is 
written  we  find  a  persistent  manifestation  of  a  policy 
declaring  for  efficiency  and  promptness  in  the  matt«r 
of  administration  of  estates  of  persons  deceased,  and  we 
might  say  here  that  this  is  especially  true  and  especially 
to  be  desired  where  intestacy  is  present.  Section  5963, 
Revised  Laws,  provides  that  every  executor  and  adminis- 
trator shall,  immediately  after  appointment,  cause  notice 
thereof  to  be  given.  Section  5964  provides  that  all  per- 
sons having  claims  against  such  an  estate  shall  file  proof 
thereof  within  three  months  after  the  first  publication 
of  notice.  Section  5967  provides  that  within  fifteen  days 
after  the  time  for  filing  proof  of  claims  against  an  estate 
shall  have  expired,  the  executor  or  administrator  shall 
examine  and  allow  or  disallow  the  claims  so  filed,  and 
within  five  days  from  the  time  of  taking  such  action  all 
the  claims  so  acted  upon  by  the  executor  or  adminis- 
trator shall  be  presented  to  the  district  judge  for  his 
allowance  or  disallowance.  Section  6041  provides  that 
within  thirty  days  after  the  district  judge  shall  have 
acted  upon  the  claims  so  presented  to  him,  the  executor 
or  administrator  shall  file  his  first  account.  The  spirit, 
as  well  as  the  letter  of  these  sections  last  referred  to, 
expresses  the  policy  of  our  law.  Expedient  administra- 
tion is  called  for  by  every  section  of  the  statute.  Con- 
ditions may  arise  in  the  course  of  an  administration 
where  reasonable  delays  in  excess  of  those  contemplated 
by  the  statute  might  be  tolerable  or  justifiable. 

4.  Appellants  contend  that  the  administrator  should 
be  surcharged  with  interest  on  the  money  of  the  estate 
held  by  him.  The  record  shows  that  when  he  came  into 
control  of  the  estate  the  cash  belonging  thereto  was 
represented  to  the  extent  of  $5,000  by  certificates  of 
deposit  bearing  no  interest,  and  approximately  $1,200 
was  in  the  bank  subject  to  check.  The  record  suggests 
proceedings  to  establish  heirship,  filed  in  the  year  1911, 
and  decree  establishing  heirship  entered  March  16, 1915. 
Tile  general  rule  apphcable  to  personal  liability  of  an 
administrator  or  executor  to  distributees  for  interest 
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'nrhere  there  has  been  delay  in  closing  up  the  estate  is 
that  it  depends  entirely  upon  the  reasonableness  or 
unreasonableness  of  the  delay  under  all  the  circumstances 
of  a  particular  case.  Nonresponsibility  for  interest 
applies  where  the  delay  was  reasonable;  responsibility 
for  interest  attaches  where  the  delay  was  unreasonable. 
(11R.C.  L.p.  148,  sec.  156.) 

In  a  number  of  cases  courts  have  held  the  pendency 
of  suits  to  be  sufficient  cause  for  delaying  settlement, 
hence  sufficient  cause  to  avert  a  charge  of  interest. 
{Chase  V.  Lockerman,  11  Gill  &  J.  185,  35  Am.  Dec.  277; 
Mclntire  v.  Mower,  204  Mass.  233,  90  N.  E.  567 ;  Clark 
V.  Knox,  70  Ala.  607,  45  Am.  Rep.  93.)  . 

In  the  case  of  Clark  v,  Knox,  supra,  interest  was 
deemed  a  proper  charge  against  the  administrator,  he 
having  held  the  moneys  after  the  period  of  eighteen 
months. 

In  Jacoway  v.  HaU,  67  Ark.  340,  55  S.  W.  12,  interest 
-was  held  a  proper  charge  where  funds  were  held  for 
twenty  years. 

In  McDonald  v.  People,  222  III.  325,  78  N.  E.  609,  the 
administrator  was  held  chargeable  with  interest  after 
the  expiration  of  two  and  one-half  years  from  his 
appointment,  where  moneys  of  the  estate  were  held 
after  that  time. 

In  Hall  V.  Grovier,  25  Mich,  428,  interest  was  held 
properly  chargeable  where  the  money  came  into  the 
hands  of  the  administrator  about  one  year  after  his 
appointment  and  was  held  twenty  years. 

Holding  to  the  same  effect  is  the  case  of  Owens  v. 
Owens,  84  Miss.  673,  37  South.  149. 

In  Brandon  v.  Hoggatt,  32  Miss.  335,  the  estate  was 
distributed  after  one  year  from  the  appointment  of  the 
administrator.  He  was  charged  with  Interest  because 
before  that  time  there  waa  more  than  sufficient  money 
on  hand  to  meet  the  payment  of  debts. 

In  Scott  v.  Crews,  72  Mo.  261,  the  administrator  sold 
properly  of  the  estate  and  accepted  notes  of  solvent 
9  in  payment  therefor.  He  failed  to  collect  notes 
Vol.  a-W 
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until  compelled  so  to  do  by  proceedings.  Interest  was 
held  properly  chargeable. 

In  Re  CkUds,  5  Misc.  Rep.  560,  26  N.  Y.  Supp.  721, 
the  administrator  was  held  personally  liable  for  interest, 
having  allowed  ten  years  to  elapse.  Two  years  was  held 
to  be  a  reasonable  time. 

Under  varying  circumstances  and  periods  of  time 
administrators  have  been  -  held  personally  liable  for 
interest  on  money  held  by  them  belonging  to  the  estate. 
(McKinney  v.  Nunn,  82  Tex.  44,  17  S.  W.  516;  Kenyan 
V.  Kenyan,  31  R.  I.  270,  76  Atl.  798;  Foster  v.  Harris, 
10  Pa.  457 ;  Hosier  v.  Hosier,  1  Bradf.  248.) 

The  case  of  Pickens  v.  Miller,  83  N.  C.  643,  as  to  time 
and  conditions,  is  quite  in  point  here. 

The  rule  in  England  is  found  in  the  case  of  LittlehaUs 
V.  Goscoyne,  2  Eng.  Rul.  Cas.  172,  and  again  in  Holgate 
V.  Howarth,  17  Beavan's  Rep.  259. 

Respondent  contends  here  that  inasmuch  as  it  required 
some  time  to  estabhsh  heirship  and  such  was  not  decreed 
until  1915,  hence  as  administrator  he  should  not  be  per- 
sonally responsible  for  interest.  Such  does  not  appeal 
to  us  with  any  degree  of  force,  in  view  of  the  circum- 
stances presented  by  the  record.  From  the  very  first 
the  money  was  in  the  hands  of  the  administrator.  It 
was  in  the  Horton  Bank  in  Battle  Mountain,  where  the 
administrator  lived.  The  estate  was  almost  free  from 
indebtedness.  There  was  nothing  about  the  estate  which 
would  cause  the  administrator  to  allow  the  money  to 
remain  idle.  We  find  courts  dealing  with  the  proposi- 
tion under  very  similar  conditions,  and  in  almost  every 
instance  the  administrator  has  been  charged  with 
interest. 

In  the  case  of  McCanse  v.  Goffe,  66  Mo.  App.  586,  the 
estate  was  one  against  which  there  were  no  claims. 
The  administrator  made  no  settlement  for  a  period  of 
about  five  years.  As  a  reason  for  delay  he  asserted  a 
contention  between  the  distributees  as  to  a  proper  con- 
struction of  the  will,  alleging  that  after  long  delay  and 
contention  with  the  heirs  he  filed  a  suit  praying  for  an 
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interpretation  of  the  will.  It  was  held  that  even  though 
he  was  justified  in  asking  for  a  construction  of  the  will, 
he  was  not  justified  in  delaying  four  or  five  years  before 
proceeding.    He  was  held  chargeable  with  interest. 

In  the  case  of  Boyd  v.  Swallows,  59  III.  App.  636,  it 
was  held  that  the  administrator  was  chargeable  with 
interest  on  the  money  retained  for  two  and  one-half 
years  from  the  date  of  his  appointment ;  this,  too,  not- 
withstanding that  if  any  order  had  been  made  directing 
him  to  distribute  the  money  he  could  not  have  done  so 
because  the  whereabouts  of  some  of  the  distributees 
were  unknown  and  others  were  thought  to  be  dead. 

Interest  was  held  by  the  court  to  be  properly  charge- 
able where  the  executor  delayed  the  settlement  of  the 
estate  for  more  than  three  years,  justifying  his  acts  by 
saying  that  the  distributees  were  foreigners  and  could 
not  be  reached.  (JCinp  v.  Berrj/,  3  N.  J.  Eq.  261.)  To  the 
same  effect  is  the  holding  in  the  case  of  Hetfield  v. 
Debaud,  54  N.  J.  Eq.  371,  84  Atl.  882. 

In  the  case  of  Almy  v.  Probate  Court,  18  R.  I.  612,  30 
Atl.  458,  the  money  of  the  estate  was  held  by  the  execu- 
tors for  a  period  of  three  years.    The  court  said : 

"The  fact  that  it  was  not  made  to  appear  at  the  trial 
that  the  executors  knew  who  the  persons  were  that  were 
entitled  to  share  !n  the  money  in  their  hands,  or  their 
places  of  residence,  is  not  enough  to  relieve  them  from 
the  payment  of  interest.  Even  if  such  was  the  fact, 
it  was  still  the  duty  of  the  executors  to  have  deposited 
the  money  where  it  would  have  earned  interest  for  the 
benefit  of  those  entitled  to  the  money  when  they  were 
ascertained." 

In  the  case  of  Doster  v.  Arnold,  60  Ga.  316,  it  was 
held  that  pending  litigation  with  reference  to  the  estate 
did  not  relieve  the  administrator  from  liability  for  inter- 
est, he  having  kept  the  funds  uninvested  in  his  hands. 

B.  In  view  of  the  fact  that  this  estate  was  adminis- 
tered in  a  judicial  district  consisting  of  two  counties, 
where  sessions  of  the  district  court  may  occur  at  such 
times  as  the  judge  thereof  may  direct,  there  might  have 
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been  some  reasonable  excuse  for  the  failure  of  the 
administrator  to  secure  an  order  of  the  court  authoriz- 
ing the  expenditure  of  the  money  for  the  first  annual 
assessment  work  after  his  appointment.  For  that  rea- 
son, the  administrator  might  be  properly  relieved  of  the 
surcharge  for  that  item.  As  to  the  other  items  for 
assessment  work,  the  absence  of  an  order  of  court  was 
without  justification. 

6.  We  deem  it  proper  to  say  that  where  money  of  an 
estate  is  held  by  an  administrator  after  the  time  when 
by  proper  accounting  and  other  administrative  acts  in 
conformity  with  the  statutory  requirements,  he  could 
have  paid  out  and  distributed  the  same  by  court  order, 
he  should  be  chargeable  with  interest  on  the  money  thus 
held.  This  matter  must,  in  most  instances,  be  for  the 
court  to  determine.  In  the  case  at  bar  we  are  unable 
to  see  from  the  record  as  it  is  before  us  why  distribu- 
tion  was  not  made.  If  the  money  of  the  estate  or  any 
part  thereof  was  held  by  the  administrator  after  he 
could,  with  reasonable  diligence  on  his  part,  have  dis- 
tributed the  same  pursuant  to  proper  orders,  then  he  is 
chargeable  with  interest  on  the  money  thus  retained. 
As  this  matter  must  be  sent  back  to  the  district  court, 
we  assume  that  that  tribunal,  in  conformity  with  the 
proofs  as  made  when  the  matter  is  again  presented,  will 
apply  the  rule  we  have  here  asserted. 

The  order  appealed  from  is  reversed,  and  the  cause 
remanded. 

It  is  so  ordered. 
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.     [Xo.2314] 

STATE  OF  NEVADA.  Ex  Rel.  CITY  OF  RENO,  A 
Municipal  Corporation  in  Washoe  County, 
Nevada.  Plaintifp,  v.  RENO  TRACTION  COM- 
PANY (a  Corporation),  Dependant. 

[171Pao.375] 
1.  Removal  of  Cavseb— Diversity  of  Citizenship — Quo  Wabranto 
BY  State  Against  Fobeion  Cokporation— "Citizen," 

Quo  tcarrant<i  proceeding  by  the  state,  on  the  relation  of  a 
cit,v  agnlast  a  forei^  rorporntloo.  for  fathire  to  comply  with 
Its  rrancbls».  liuitltuted  by  the  attorney -general,  under  Rev. 
Lau'R.  Qti56-u<i50,  i)663,  as  to  g»o  -Karraiito,  held,  an  action  by 
the  state,  and  not  the  city,  preventing  removal  for  diversity  of 
citizenship;  n  stotc  not  belufc  n  citizen. 

Original  proceeding  in  quo  warranto  by  the  State,  on 
the  relation  of  the  City  of  Reno,  a^nst  the  Reno  Trac- 
tion Company.  Defendant  moves  to  have  the  cause 
removed  to  the  Federal  Court    Denied. 

Geo.  B.  Thatcher,  Attorney-General,  and  L.  D.  Summer- 
field,  City  Attorney  of  Reno,  for  Plaintiff: 

The  record  in  this  action  shows  that  the  removal  is 
sought  under  the  statutes  of  the  United  States  providing 
that  the  district  court  of  the  United  States  shall  have 
original  jurisdiction  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  three  thousand  dollars,  and  is  between  citizens  of  dif- 
ferent states.  (Sec.  24,  Judiciary  Code,  36  St.  at  L.  1091; 
Compiled  Stats.  1911,  p.  135, 1912;  Supp.  F.  S.  A.,  vol.  1. 
p.  IJ^. )  The  case  at  bar  is  not  a  suit  between  citizens  of 
different  states.  The  action  was  brought  under  the 
statutes  of  the  State  of  Nevada,  as  set  forth  in  sections 
5655-5682,  Revised  Laws.  The  cause  of  action  arises 
under  part^raphs  3  and  4  of  section  6667.  An  action  in 
quo  warranto  can  be  brought  only  by  the  State  of  Nevada, 
and  the  only  person  who  can  file  a  complaint  therein  is 
the  attorney-general.  The  present  action  was  brought 
by  the  State  of  Nevada;  the  complaint  was  filed  by  the 
attorney-general;  the  State  of  Nevada  sued  on  the  rela- 
tion of  the  city  of  Reno,  a  municipal  corporation,  and  its 
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own  ^ent.  "Cities  are  mere  instrumentalities  of  the 
state,  for  the  convenient  administration  of  government" 
{City  of  Rem  v.  Stoddard,  40  Nev.  537.) 

The  franchise  involved  relates  to  the  right  of  the 
defendant  to  continue  to  use  the  public  streets  and  high- 
ways within  the  city  of  Reno.  These  belong  to  the  state, 
which  is  primarily  interested  in  the  use  to  which  they 
are  put.     (28Cyc.  287.) 

The  State  of  Nevada  being  plaintiff,  the  suit  is  not 
removable.  The  state  cannot  be  a  citizen,  and  therefore 
the  case  does  not  come  within  the  provisions  of  the 
statute  relating  to  diversity  of  citizenship.  {Arkansas 
V.  Kansas  &  T.  Coal  Co.,  183  U.  S.  185;  Postal  Telegraph' 
Cable  Co.  v.  State  of  Atahama,  155  U.  S.  482;  Germania 
Ins.  Co.  V.  State  of  Wisconsin,  119  U.  S.  473;  Sttme  v.  South 
Carolina.  117  U.  S.  430;  Ames  v.  Kansas,  111  U.  S.  449; 
In  Re  Rivers.  199  Fed.  495;  State  v.  King,  112  Fed.  369; 
State  V.  TVwsf  Co..  73  Fed.  914;  State  v.  ToUeston  Club,  53 
Fed.  18;  State  v.  Wolfe,  18  Fed.  836;  DamsU  v.  State,  174 
Ind.  143;  Comm.  v.  Ayer.  117  Ky.  161;  Railway  Co.  v. 
Comm.,  115  Ky.  278;  State  v.  Adams,  9  Ohio  Cir.  Ct  21.) 

Hoyt,  Gibbons,  French  &  Springmeyer  {Goodfdlow,  Eds, 
Moore  &  Orrick,  of  Counsel),  for  Defendant: 

As  to  removal  proceedings,  a  city  is  separate  and 
distinct  from  the  state.  If  it  were  not,  no  case  in  which 
a  city  was  a  party  could  be  removed  unless  it  arose 
directly  under  the  constitution  or  laws  or  treaties  of  the 
United  States;  and  there  are  innumerable  cases  of 
removal  in  which  incorporated  cities  are  taken  to  be  in 
precisely  the  same  position  as  private  corporations;  that 
is  to  say,  if  a  municipal  corporation  is  one  of  the  parties 
to  the  suit  and  a  private  corporation  or  a  private  individual 
is  the  other  party,  the  suit  is  removable  on  the  grounds  of 
diversity  of  citizenship.  "A  municipal  corporation,  such 
as  a  city,  a  township,  or  a  county,  or  a  public  board, 
composed  of  public  officers,  which  has  been  created  a  cor- 
poration by  the  state  laws,  is  considered  to  be  a  citizen 
of  the  state  within  which  it  is  situated,  or  to  be  composed 
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of  citizens  of  that  state."  (Foster's  Fed.  Prac,  5th  ed. 
vol.  1,  sec.  47. )  Cases  in  which  counties  are  parties  are 
removable.  {Lincoln  County  v.  Luning,  10  Sup.  Ct.  363, 
133  U.  S.  529;  Floral  Springs  Water  Co.  v.  Rives.  14  Nev. 
434.)  A  municipal  corporation  is  a  citizen  of  the  state 
creating  it,  for  the  purposes  of  removal  of  causes  to  the  fed- 
eral courts.  (City  v.  Canda,  67  Fed.  6;  City  v.  Sheppard, 
10 La.  Ann.  268;  City  v.  TacomaR.  &P.  Co.,  244  Fed.  989.) 

Although  quo  warranto  historically  is  a  quasi-criminal 
proceeding  like  mandamus  and  all  extraordinary  writs, 
under  the  Nevada  practice  and  the  prevailing  modem  view 
it  is  essentially  civil  in  its  nature.  In  all  quo  warranto 
proceedings  the  state  is  merely  a  nominal  party  plaintiff, 
while  the  relator  is  the  real  party  in  interest  The  fran- 
chise sought  to  be  forfeited  is  solely  a  grant  through  an 
ordinance  of  the  city  of  Reno,  the  state  being  in  no  sense 
concerned  with  or  interested  in  the  suit,  unless  it  be  said 
that  the  state  is  interested  in  all  matters  of  public  wel- 
fare, and  the  state  has  no  interest  in  franchises  granted 
by  cities  to  municipal  corporations.  {State  v.  Ill,  CctU. 
Ry.  Co..  33  Fed.  721;  Ames  v.  Kansas,  11  U.  S.  460;  32 
Cyc  1414;  State  ex  rd.  City  of  Taama  v.  Taeoma  R.  &  P. 
Co..  supra.) 

Quo  warranto  proceedings  may  be  tried  in  the  federal 
courts.  Section  28  of  the  Federal  Judicial  Code  of  1912 
is  interpreted  by  the  courts  to  include  quo  warranto  pro- 
ceedings as  being  of  a  "civil  nature,  at  law  or  in  equity." 
{State  ex  rd.  Johnson  v.  Ames,  111  U.  S.  449. ) 

By  the  Court,  McCaeran,  C.  J. ; 

This  is  an  original  proceeding  in  quo  warranto.  The 
defendant  has  filed  the  necessary  notice,  petition,  and 
bond,  and  has  moved  this  court  for  an  order  removing 
the  cause  to  the  United  States  District  Court  for  the 
District  of  Nevada,  upon  the  ground  and  for  the  reason 
that  the  controversy  is  between  citizens  of  different 
states  and  that  more  than  $3,000  is  involved.  It  is 
admitted  by  the  plaintiff  here  that  there  is  involved  more 
than  $3,000.    Objection  is  interposed  to  the  removal. 
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however,  on  the  ground  that  the  State  of  Nevada  is  party 
plaintiff,  and  therefore  the  controversy  is  not  between 
citizens  of  different  states. 

It  is  the  contention  of  defendant,  as  movant  in  this 
proceeding,  that  the  action  is  properly  one  between  the 
city  of  Reno,  as  a  municipal  corporation,  and  the  defen- 
dant as  a  foreign  corporation.  The  complaint  in  this 
proceeding  is  entitled  "State  of  Nevada  ex  rel.  City  of 
Reno,  a  Municipal  Corporation."  The  proceedings  were 
instituted  in  this  court  by  the  attorney-general  of  the 
State  of  Nevada,  after  having  made  application  to  this 
court  for  leave  to  bring  action  upon  the  relation  of  the 
city  of  Reno,  and  after  having  obtained  orders  granting 
leave  pursuant  to  said  applications.  This  action  is  com- 
menced pursuant  to  the  provisions  of  our  civil  practice 
act,  sec.  714  (Rev.  Laws,  5656,  et  seq.)  : 

"A  civil  action  may  be  brought  in  the  name  of  the 
state:  1.  Against  a  person  who  usurps,  intrudes  into, 
or  unlawfully  holds  or  exercises,  a  public  office,  civil  or 
military,  or  a  franchise,  within  this  state,  or  an  officer 
in  a  corporation  created  by  the  authority  of  this  state." 

Section  5657,  Revised  Laws,  provides; 

"A  like  action  may  be  brought  against  a  corporation: 
1.  When  it  has  offended  against  a  provision  of  an  act 
by  or  under  which  it  was  created,  altered,  or  renewed, 
or  any  act  altering  or  amending  such  acts.  2.  When  it 
has  forfeited  its  privileges  and  franchises  by  a  nonuser. 
3.  When  it  has  committed  or  omitted  an  act  which 
amounts  to  a  surrender  or  a  forfeiture  of  its  corporate 
rights,  privileges,  and  franchises.  4.  When  it  has  mis- 
used a  franchise  or  privilege  conferred  upon  it  by  law, 
or  exercised  a  franchise  or  privilege  not  so  conferred." 

Section  5658,  Revised  Laws,  provides : 

"The  attorney-general,  when  directed  by  the  governor, 
shall  commence  any  such  action,"  etc. 

Section  5659,  Revised  Laws,  provides: 

"Such  officer  [the  attorney-general]  may,  upon  his 
own  relation,  bring  any  such  action,  or  he  may,  on  the 
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leave  of  the  court,  or  a  judge  thereof,  in  vacation,  bring 
the  action  upon  the  relation  of  another  person ;  and,  if 
the  action  be  brought  under  subdivision  one  of  the  first 
section  of  this  chapter,  he  may  require  security  for  costs 
to  be  given  as  in  other  cases." 

Section  5663,  Revised  Laws,  provides: 

"An  action  under  this  chapter  can  be  brought  in  the 
supreme  court  of  the  state,  or  in  the  district  court  of 
the  proper  county." 

On  the  face  of  the  complaint  it  appears  that  the  action 
is  commenced  by  the  State  of  Nevada,  on  the  relation 
of  the  city  of  Reno,  a  municipal  corporation.  After 
relating  the  corporate  existence  of  the  city  of  Reno,  as 
well  as  the  corporate  existence  of  the  defendant,  the 
complaint  proceeds  as  to  the  adoption  of  a  city  ordinance 
by  the  city  of  Reno,  which  said  ordinance  granted  to 
H.  E.  Eeid,  H.  J.  Gosse,  H.  J.  Darling,  and  S.  H.  Wheeler, 
their  successors  in  interest,  and  assigns,  a  franchise  to 
construct,  maintain,  and  operate  a  street  railroad  over 
certain  streets  and  avenues  in  the  city  of  Reno;  that 
thereafter  the  franchise  thus  granted  to  the  parties 
named  was  by  them  sold  to  the  Reno  Traction  Company, 
defendant  in  the  proceedings  instituted  in  this  court; 
that  the  Reno  Traction  Company  constructed  in  the  city 
of  Reno  street  railway  tracks  on  certain  designated 
streets  within  the  corporate  limits  of  the  city  of  Reno; 
that  for  more  than  three  years  last  past  the  defendant, 
Reno  Traction  Company,  has  wholly  failed,  refused,  and 
neglected  at  its  own  expense  to  keep  the  space  within 
and  between  its  railway  tracks  and  for  two  feet  on  each 
side  thereof  on  certain  designated  streets  in  as  good 
repair  as  the  adjoining  street,  although  frequently 
directed  by  the  city  council  of  said  city  of  Reno  so  to 
do  during  the  period  aforesaid. 

The  complaint  sets  up,  by  way  of  exhibit.  Ordinance 
No.  28,  under  which  the  defendant,  Reno  Traction  Com- 
pany, obtained  and  secured  its  franchise,  and  in  viola- 
tion of  the  provisions  of  which  it  is  alleged  the  traction 
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company  has  failed,  refused,  and  neglected  to  keep  its 
tracks  and  the  space  between  the  rails  thereof  in  as 
good  repair  as  the  adjoining  street.  The  complaint  fur- 
ther alleges  failure,  refusal,  and  neglect  on  the  part  of 
the  traction  company  to  maintain  its  electrical  equip- 
ment used  in  operating  said  street  railway,  so  that 
return  currents  shall  be  carried  according  to  the  most 
approved  method,  so  as  to  avoid,  so  far  as  possible, 
injury  to  the  water  pipes  through  property  on  certain 
designated  streets;  further,  that  for  more  than  three 
years  the  defendant,  Reno  Traction  Compai^,  has  failed, 
refused,  and  neglected  to  run  cars  sufficient  for  the 
transportation  of  all  desiring  passage  over  said  railway 
tracks  constructed  under  Ordinance  No.  28 ;  and  that 
the  failure,  refusal,  and  neglect  of  the  defendant  in  this 
respect  was  not  due  to  the  elements,  riots,  strikes,  liti- 
gation, or  other  unavoidable  causes.  The  complaint 
avers  failure  on  the  part  of  the  traction  company  to 
comply  with  the  city  ordinance  in  the  way  of  carrying 
lights  on  the  front  and  rear  of  its  cars  during  the  night- 
time, when  the  same  were  being  operated  over  the  lines 
of  the  company  on  the  streets  designated. 

Chapter  3  of  the  Judicial  Code  of  the  United  SUtes, 
relative  to  removal  of  causes,  provides,  inter  alia: 

"Any  suit  of  a  judicial  nature,  at  law  or  in  equity, 
arising  under  the  constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  be  made  under 
their  authority,  of  which  the  district  courts  of  the 
United  States  are  given  original  jurisdiction  by  this  title, 
which  may  now  be  pending  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  removed  by  the 
defendant  or  defendants  therein  to  the  District  Court 
of  the  United  States  for  the  proper  district.  Any  other 
suit  of  a  civil  nature,  at  law  or  in  equity,  of  which  the 
district  courts  of  the  United  States  are  given  jurisdic- 
tion by  this  title,  and  which  are  now  pending  or  which 
may  hereafter  be  brought  in  any  state  court,  may  be 
removed  into  the  District  Court  of  the  United  States  for 
the  proper  district  by  the  defendant  or  defendants 
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therein,  being  nonresidents  of  that  state.  And  when  in 
any  suit  mentioned  in  this  section  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of  different 
states,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  such  suit 
into  the  District  Court  of  the  United  States  for  the 
proper  district."  (Judicial  Code  of  the  United  States,  c. 
3,  p.  22;  U.  S.  Comp.  St.  1916,  sec.  1010.) 

The  motion  for  removal  in  this  case  is  sought  for  solely 
upon  the  ground  that  it  is  a  controversy  between  citizens 
of  different  states,  the  matter  in  controversy  exceed- 
ing, exclusive  of  interest  and  costs,  the  sum  of  $3,000. 
In  furtherance  of  this  motion,  the  movant  here  asserts 
that  the  city  of  Reno  is  the  real  party  in  interest  as 
plaintiff,  and,  it  being  a  citizen  of  the  State  of  Nevada, 
defendant  may  properly  demand  removal,  being  a  citizen 
of  California. 

Mr.  Moon,  in  his  work  on  the  Removal  of  Causes,  con- 
cisely states  the  proposition  thus : 

"When  does  the  duty  of  the  state  court  to  accept  said 
petition  and  bond'  arise?  Clearly,  if  the  language  of  the 
statute  is  given  any  force,  it  does  not  arise  unless  the 
suit  is  a  removable  one  and  petitioner  is  entitled  to 
remove  it ;  nor  does  it  arise  in  any  such  case  until  the 
petition  and  bond  have  been  made  and  filed  in  compli- 
ance with  the  statute.  When  the  case  is  found  to  be 
a  removable  one,  and  the  conditions  precedent  to  a 
removal  have  been  performed,  then,  and  not  until  then, 
shall  the  state  court  'accept  said  petition  and  bond  and 
proceed  no  further  in  such  suit.' "  (Moon  on  Removal 
of  Causes,  sec.  177.) 

Mr.  Justice  Harlan,  in  speaking  for  the  Supreme  Court 
of  the  United  States  in  the  case  of  Crehore  v.  Ohio  & 
M.  R.  Co.,  131  U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144, 
illuminated  the  subject  by  the  following  assertion : 

"It  thus  appears  that  a  case  is  not,  in  law,  removed 
from  the  state  court,  upon  the  ground  that  it  involves 
a  controversy  between  citizens  of  different  states,  unless. 
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at  the  time  the  application  for  removal  is  made,  the 
record,  upon  its  face,  shows  it  to  be  one  that  is  remov- 
able. We  say,  upon  its  face,  because  'the  state  court  is 
only  at  liberty  to  inquire  whether,  on  the  face  of  the 
record,  a  case  has  been  made  which  requires  it  to  pro- 
ceed no  further,'  and  'all  issues  of  fact  made  upon  the 
petition  for  removal  must  be  tried  in  the  circuit  court.* 
*  *  *  If  the  ease  be  not  removed,  the  jurisdiction 
of  the  state  court  remains  unaffected,  and,  under  the  act 
of  Congress,  the  jurisdiction  of  the  federal  court  could 
not  attach  until  it  becomes  the  duty  of  the  state  court  to 
proceed  no  further.  No  such  duty  arises  unless  a  case 
is  made  by  the  record  that  entitles  the  party  to  removal." 

It  is  a  well-settled  principle  that  a  city  as  a  municipal 
corporation  is  a  citizen  of  the  state  within  which  it 
exists,  within  the  meaning  of  the  judicial  code.  (Foster, 
A  Treatise  on  Federal  Practice,  vol.  1,  p.  134 ;  Vincent  v. 
Lincoln  County,  30  Fed.  749 ;  Lincoln  Cmmty  v.  Luntn^r, 
133  U.  S.  529,  10  Sup.  Ct  363,  33  L.  Ed.  766;  Loeb  v. 
Columbia  Twp..  179  U.  S.  472,  21  Sup.  Ct.  174,  45  L.  Ed. 
280.)  Another  principle  which  we  deem  to  be  estab- 
lished beyond  successful  controversy  is  that  a  suit 
between  an  incorporated  city  and  a  citizen  of  another 
state  may  be  removed  for  diversity  of  citizenship. 
{Yaleta  v.  Canda,  67  Fed.  6.)  The  proposition  before 
us  may  be  put  thus :  If  the  action  is  one  instituted  by 
the  state  as  the  real  party  in  interest  against  a  foreign 
citizen,  the  cause  is  not  removable.  If  the  action  is  one 
between  the  city  of  Reno  as  plaintiff  and  a  foreign 
citizen,  the  cause  is  removable,  and  the  order  prayed 
for  should  be  entered. 

It  is  the  contention  of  the  movant  here  that  inasmuch 
as  the  franchise  by  authority  of  which  they  operate  their 
street  railroad  was  granted  by  the  municipal  corpora* 
tion,  and  inasmuch  as  the  streets  over  which  their  street 
railroad  is  operated  are  properly  within  and  under  the 
control  of  the  city  of  Reno,  therefore  it  is  the  municipal 
corporation  that  is  the  real  party  in  interest;  hence  the 
cause  should  be  removed  for  diversity  of  citizenship.   It 
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is,  as  a  proposition  of  law,  eminently  established  that  a 
municipal  corporation  is  but  the  a^ncy  by  and  through 
which  the  state  exercises  its  sovereignty  in  a  given 
locality.  The  former  is  the  creature  of  the  latter  and 
subject  to  its  dominance  and  control  within  constitu- 
tional limitations.  (City  of  Reno  v.  Stoddard  and 
Dunkle,  40  Nev.  537, 167  Pac.  317.) 

It  is  established  by  almost  universal  acceptation  that 
the  state,  acting  through  its  legislature,  may  exercise 
complete  control  and  dominance  over  the  streets, 
avenues,  and  alleyways  of  towns,  cities,  and  municipal 
corporations.  This  rule  has  found  sanction  in  the 
expression  of  courts  in  various  proceedings  and  for 
many  purposes.  We  find  it  asserted  to  permit  public 
service  corporations  to  lay  pipes  and  wires.  {St.  Paul 
V.  Chicago  R.  Co.,  63  Minn.  330,  63  N.  W.  267,  65  N.  W. 
649,  68  N.  W.  458,  34  L.  R.  A.  184 ;  Hodges  v.  W.  U.  Tel, 
Co.,  72  Miss.  910,  18  South.  84,  29  L.  R.  A.  770 ;  Portland 
R.  Co.  V.  Portland,  14  Or.  188, 12  Pac.  265,  58  Am.  Rep. 
299;  San  Antonio  Traction  Co.  v.  Altgelt,  200  U.  S.  304, 
26  Sup.  Ct.  261,  50  L.  Ed.  491;  13  R.  C.  L.  163.)  And 
where  it  was  deemed  necessary  to  destroy  a  public 
highway  for  the  establishment  of  other  public  works. 
{Heffmer  v.  Cass,  etc..  Counties,  193  111.  439,  62  N.  E. 
201,  58  L.  R.  A.  353.)  The  rule  has  been  invoked  to 
require  a  municipal  corporation  to  appropriate  money 
for  the  maintenance  of  a  public  way.  (Pumphrey  v, 
Baltimore,  47  Md.  145,  28  Am.  Rep.  446;  Simon  v. 
Northrup,  27  Or.  487,  40  Pac.  560,  30  L.  R.  A.  171.) 
It  has  been  upheld  where  by  legislative  action  the  state 
sought  to  control  certain  streets  of  a  city  and  to  exercise 
that  control  through  commissioners  for  the  purposes 
of  a  driveway.  (People  v.  Walsh,  96  111.  232,  36  Am. 
Rep.  135.) 

In  the  case  of  Cicero  Lumber  Co.  v.  Town  of  Cicero 
et  al..  176  111.  9,  51  N.  E.  758,  42  L.  R.  A.  696,  68  Am. 
St.  Rep.  155,  the  court  said : 

"While  it  is  true  that  the  puMic  highways  are  for  the 
use  of  the  general  public,  it  is  at  the  same  time  true  that 
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the  legislature  ia  a  representative  of  the  public  at 
large.  As  such  representative,  it  may  grant  the  use  or 
supervision  and  control  over  the  highways  to  a  munici- 
pal corporation,  so  long  as  the  highways  are  not  diverted 
to  some  use,  substantially  different  from  that,  for  which 
they  were  originally  intended.  •  •  *  A  city  or 
incorporated  town,  not  only  bears  a  property  or  private 
relation  to  the  state,  but  it  also  bears  a  political  relation 
thereto.  In  its  political  relation,  it  is  merely  an  agency 
of  the  state.  The  municipal  corporations  of  the  state 
are  the  mere  creatures  of  the  state,  and  exist  by  the 
authority  of  the  legislature  and  subject  to  its  control. 
Hence,  when  a  city  or  incorporated  town  holds  a  street 
for  the  benefit  of  the  public,  it  holds  it  for  the  benefit  of 
that  entire  public,  of  which  the  legislature  ia  the  repre-. 
sentative.  As  the  municipality  is  a  mere  agent  of  the 
state,  the  legislature  can  direct  the  manner  in  which  it 
shall  control  the  streets  within  its  limits.  The  properly 
rights  and  easements,  which  the  municipality  has  in 
public  streets  and  ways,  are  held  by  it  at  the  will  of  the 
legislature.  Of  course,  this  statement  is  subject  to  the 
further  statement,  that  such  property,  as  the  munici- 
pality holds  in  its  private  capacity,  is  as  much  protected 
by  the  constitution  as  the  property  of  the  private  citi- 
zen. But,  so  far  as  it  holds  property  as  a  mere  agency 
of  the  government  of  the  state,  the  constitutional  pro- 
visions above  referred  to  have  no  application,  because  the 
state  can  control  the  agencies  created  by  it  for  the 
purposes  of  government." 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations, 
says: 

"The  plenary  power  of  the  legislature  over  stj'eets  and 
highways  is  such  that  it  may,  in  the  absence  of  such 
constitutional  restrictions,  vacate  or  discontinue  them, 
or  invest  municipal  corporations  with  this  authority. 
Without  a  judicial  determination,  a  municipal  corpora- 
tion, under  the  authority  conferred  by  its  charter  to 
locate  and  establish  streets  and  alleys  and  to  vacate  the 
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same,  may  constitutionally  order  a  vacation  of  a  street; 
and  thia  power,  when  exercised  with  due  regard  to  indi- 
vidual rights,  will  not  be  restrained  at  the  instance  of  a 
property  owner,  claiming  that  he  is  interested  in  keeping 
open  the  streets  dedicated  to  the  public."  (Dillon  on 
Municipal  Corporations,  sec.  666.) 

When  the  defendant  in  this  action,  through  its 
predecessors,  secured  its  franchise  for  the  construction 
and  maintenance  of  a  street  railroad  on  and  over  the 
streets  and  avenues  of  the  city  of  Reno,  it  secured  this 
franchise  by  the  authority  and  grant  of  the.  State  of 
Nevada  acting  by  and  through  its  duly  authorized  agent, 
the  city  of  Reno.  To  the  city  of  Reno  was  delegated  the 
power  to  grant  the  franchise  and  to  pass  ordinances  in 
connection  therewith.  This,  however,  constituted  but 
a  delegation  of  authority,  from  the  sovereignty  of  the 
state.  A  municipal  corporation,  it  is  said,  has  no  powers 
which  are  not  derived  from  and  subordinate  to  those  of 
the  state.  This  has  been  held,  even  in  cases  where  the 
municipal  corporation  had  its  existence  before  the  state 
in  which  it  was  located  became  an  independent  sovereign. 
{Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514,  25  L.  Ed:  699; 
Williams  v.  Eggleston,  170  U.  S.  304,  18  Sup.  Ct.  617, 
42  L.  Ed.  1047 ;  Attorney-General  v.  Lowrey,  199  U.  S. 
233,  26  Sup.  Ct.  27,  50  L.  Ed.  167.) 

It  is  stated  in  the  text  of  Ruling  Case  Law  that  the 
people  of  a  particular  portion  of  a  state,  by  enjoying 
the  privilege  of  self-government,  acquire  no  vested  right 
therein  as  against  the  legislature  representing  the 
people  of  the  state.  (19  R.  C.  L.  731.)  That  the  state, 
acting  through  its  legislature,  may  exercise  supreme 
control  over  all  streets,  alleyways,  and  avenues,  has  been 
declared  to  be  a  law  in  nearly  every  jurisdiction  where 
the  question  has  been  brought  before  the  courts.  (Grand 
Trunk  R.  R.  Co.  v.  South  Bend,  227  U.  S.  544,  33  Sup.  Ct. 
303,  57  L.  Ed.  633,  44  L.  R.  A.  n.  s.  405;  Marietta  Chair 
Co.  v.  Henderaon,  121  Ga.  399,  49  S.  E.  312,  104  Am.  St. 
Rep.  156,  2  Ann.  Cas.  83 ;  Cummins  v.  Seymour,  79  Ind. 
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491,  41  Am.  Rep.  618;  Stanley  v.  Davenport,  54  Iowa, 
463,  2  N.  W.  1064,  6  N.  W.  706,  37  Am.  Rep.  216; 
Ottawa  R.  R.  Co.  v.  Larson,  40  Kan.  301,  19  Pac.  661, 
2  L.  R,  A.  59;  Crawford  Electric  Co.  v.  Knox  County 
Power  Co.,  110  Me.  285,  86  Atl.  119,  Ann.  Cas.  1914c, 
933;  Dooly  Block  v.  Salt  Lake  Rapid  Transit  Co.,  9 
Utah,  31,  33  Pac.  229,  24  L.  R.  A.  610;  Ex  Parte  Smith. 
26  Cal.  App.  116,  146  Pac.  82;  Heppea  Co.  v.  Chicago. 
260  III.  506,  103  N.  E.  455 ;  Wabash  R.  R.  Co.  v.  Defiance, 
167  U.  S.  88,  17  Sup.  Ct.  748,  42  L.  Ed.  87;  United  R.  R. 
Co.  V.  Jersey  City,  71  N.  J.  Law,  80,  58  Atl.  71 ;  Hoey  v. 
Gilroy,  129  N.  Y.  132,  29  N.  E.  85;  Simon  v.  Northrup, 
supra;  State  v.  Missouri  Tel.  Co.,  189  Mo.  83,  88  S.  W. 
41 ;  PHnce  v.  Crocker,  166  Mass.  347,  44  N.  E.  446,  32 
L.  R.  A.  610 ;  Council  Bluffs  v.  Kansas  City  Ry.  Co.,  45 
Iowa,  338,  24  Am.  Rep.  773 ;  La  Harpe  v.  Elm  Tp.  Gas. 
Co.,  69  Kan.  97,  76  Pac.  448;  Baltimore  R.  R.  Co.  v. 
Reaney,  42  Md.  117;  Baird  v.  Rice,  63  Pa.  489;  13  R. 
C.  L.  163.) 

It  was  the  function  of  the  state  to  determine  as  to 
what  conveniences  for  traffic  or  travel  the  public  might 
enjoy'  over  the  streets  or  avenues  of  the  city  of  Reno. 
{Cicero  Lumber  Co.  v.  Cicero,  supra;  Barrows  v.  Sj/co- 
more,  150  111.  588,  37  N.  E.  1096,  25  L.  R.  A.  535,  41  Am. 
St.  Rep.  400;  Simon  v.  Northrup,  supra.) 

The  rule  recognizing  the  sovereignty  of  the  state  over 
the  streets  and  avenues  of  a  municipal  corporation 
within  its  borders,  founded  as  it  ia  upon  necessity  and 
reason,  must  be  regarded  as  a  reality  and  not  a  fiction. 
Hence  in  this  case  the  state,  looking  to  the  mode  of 
travel  that  was  to  be  furnished  as  an  accommodation  to 
the  public  over  the  streets  and  avenues  of  the  city  of 
Reno,  and  being  sovereign  in  control  over  those  streets 
and  avenues,  granted,  through  its  agent,  the  municipal 
corporation,  a  franchise  to  the  predecessors  in  interest 
of  defendant  here.  The  granting  of  this  franchise  did 
not  constitute  a  relinquishment  of  the  sovereignty  held 
by  the  state  over  those  streets  and  avenues,  nor  a  relin- 
quishment of  the  power  to  control  the  letting  and  regu- 
lation of  franchises  on  or  over  such  streets  and  avenues. 
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The  city  of  Reno  as  a  municipal  corporation  may  have 
had  at  all  times  an  interest  coordinate  with  the  state  in 
the  letting  of  franchises  for  public  service  on  the  streets 
and  avenues  within  its'  limits.  This,  however,  in  no  wise  ^ 
detracted  from  the  sovereignty  or  control  or  interest 
which  the  state  held  in  the  matter.  If  the  state,  exercis- 
ing its  right  of  control  over  the  streets  of  the  city  of 
Reno,  was  the  real  party  in  interest,  and  only  acted 
through  its  agent  in  the  granting  of  the  franchise  to  the 
predecessors  of  the  defendant,  then  we  take  it  that  it 
will  not  be  gainsaid  that  the  state  is  the  real  party 
interested,  looking  to  the  carrying  out  of  the  terms  of 
that  franchise  and  the  enforcement  of  the  ordinance  by 
and  through  which  the  franchise  was  in  the  first  instance 
granted.  In  the  action  at  bar  the  state  proceeds  in  this 
court  on  the  relation  of  the  city  of  Reno,  but  the  State 
of  Nevada  is  the  plaintiff  and  the  real  party  in  interest. 

Aside  from  the  fact  that  the  state,  being  sovereign 
over  the  streets  and  avenues  of  the  city,  is  therefore  the 
real  party  in  interest,  hence  the  real  party  plaintiff,  it 
must  be  further  observed  that,  inasmuch  as  the  action 
commenced  in  this  court  is  a  special  proceeding,  which 
under  our  statute  could  only  be  instituted  by  the  state 
through  its  attorney-general,  and  which  in  this  instance 
is  instituted  in  strict  compliance  with  that  statute, 
courts  are  bound  to  regard  the  state  as  the  real  party 
plaintiff.  The  municipal  corporation  as  such  has  no 
power  under  the  statute  to  institute  the  proceeding. 
This  right  is  limited  to  the  state  alone.  Were  we  to 
hold  that  the  municipality  is  the  party  plaintiff,  as  con- 
tended for  by  defendant  here,  then  for  want  of  authority 
in  the  plaintiff  corporation  the  proceeding  would  fall, 
and  there  would  be  no  cause  of  action  to  remove. 

In  view  of  the  many  decisions  rendered  by  the  federal 
courts  and  by  the  Supreme  Court  of  the  United  States, 
we  take  it  that  it  will  not  be  seriously  contended  that 
the  rule  of  diversity  of  citizenship  operates  for  the  pur- 
pose of  removal  under  the  judicial  code,  where  the  state 
is  a  party  and  the  other  party  to  the  action  is  the  citizen 
of  a  foreign  state.    The  action  here  is  not  such  as  may 
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be  termed  a  "suit  arising  under  the  constitution  or 
laws  of  the  United  States  or  treaties  made  under  their 
authority,"  inasmuch  as  a  correct  decision  of  the  matter 
in  controversy  does  not  depend  on  the  construction  of 
either,  nor  is  the  title  set  up  by  the  parties,  so  far  as 
the  pleadings  are  before  this  court,  one  such  as  may  be 
denied  by  one  construction  of  the  constitution  or  the 
laws  of  the  United  States  or  sustained  by  the  opposite 
construction.  (Cohens  v.  Virginia,  6  Wheat.  379,  5 
L.  Ed.  257 ;  Railroad  Co.  v.  Mississippi,  102  U.  S.  135, 
26  L.  Ed.  96;  StaHn  v.  New  York,  115  U  S.  248,  6  Sup. 
Ct.  28,  29  L.  Ed.  388.)  "A  suit  by  a  state  in  one  of  its 
own  courts  cannot  be  removed,"  says  the  Supreme  Court 
of  the  United  States,  "unless  it  be  a  suit  arising  under 
the  constitution  or  laws  of  the  United  States  or  treaties 
made  under  their  authority."  (Germania  Ins.  Co.  v. 
State  of  Wisconsin,  119  U.  S.  473,  7  Sup.  Ct  260,  30 
L.  Ed.  461.)  "A  state  is  not  a  citizen,"  says  the  Supreme 
Court  of  the  United  States,  "and,  under  the  judiciary 
acts  of  the  United  States,  it  is  well  settled  that  a  suit 
between  a  state  and  a  citizen  or  a  corporation  of  another 
state  is  not  between  citizens  of  different  states,  and  that 
the  Circuit  Court  of  the  United  States  has  no  juriadiction 
of  it  unless  it  arises  under  the  constitution,  laws  or 
treaties  of  the  United  States."  (Postal  Tel.  Cable  Co.  v. 
Alabama,  155  U.  S.  482,  15  Sup.  Ct.  192,  39  L.  Ed.  231.) 
In  the  case  of  Arkansas  v.  Kansas  &  Texas  Coal  Co., 
183  U.  S.  185,  22  Sup.  Ct  47,  46  L.  Ed.  144,  the  action 
was  commenced  by  the  State  of  Arkansas,  on  the  rela- 
tion of  Jo  Johnson,  as  prosecuting  attorney  for  the 
Twelfth  judicial  circuit,  against  a  foreign  corporation 
defendant.  The  defendant  filed  a  petition  for  removal 
to  the  United  States  court  on  the  ground  that  the  relator, 
Jo  Johnson,  was  a  citizen  of  Arkansas,  and  that  the 
defendant  was  a  citizen  of  Missouri.  On  refusal  by 
the  state  court  to  remove,  the  matter  was  taken  to  the 
federal  court.  The  latter  refused  to  remand  and  retained 
the  case  for  trial.  On  appeal  to  the  Supreme  Court  of 
the  United  States,  the  action  of  the  federal  court  in 
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refusing  to  remand  was  reversed.  In  speaking  for  the 
court,  Mr.  Chief  Justice  Puller  said : 

"We  need  not  spend  any  time  on  the  contention  that 
this  was  a  controversy  between  citizens  of  different 
states.  The  circuit  court  correctly  held  otherwise.  The 
State  of  Arkansas  was  the  party  complainant,  and  a 
state  is  not  a  citizen." 

Holding  to  the  same  effect  are  the  cases  of  Postal  Tele- 
graph  Cable  Co.  v.  State  of  Alabama,  155  U.  S.  482,  15 
Sup.  Ct.  192,  39  L.  Ed.  231;  Stone  v.  South  Carolina. 
117  U.  S.  430,  6  Sup.  Ct.  799,  29  L.  Ed.  962. 

We  are  referred  by  defendant  to  a  number  of  authori- 
ties which  they  claim  to  support  their  contention  that 
this  is  a  case  for  removal.  In  the  case  of  State  of  Illinois 
ex  rel.  Hunt,  Attorney-General,  v.  Illinois  Central  R.  R. 
Co.,  33  Fed.  721,  the  action  was  in  quo  warranto,  brought 
in  the  name  of  the  state,  by  the  attorney-general,  to 
prevent  a  railroad  from  exercising  certain  rights  and 
privileges  and  from  controlling  certain  lands.  The 
motion  for  removal  was  based  upon  ownership  in  land 
acquired  under  an  act  of  the  legislature;  that  subse- 
quently the  act  granting  the  land  was  repealed,  and  that 
such  repealing  act  was  in  violation  of  the  provisions  of 
the  constitution  of  the  United  States  relating  to  laws 
impairing  the  obligations  of  contracts  and  of  the  four- 
teenth amendment  declaring  that  no  person  shall  be 
deprived  of  property  without  due  process  of  law.  On 
motion  to  remand  from  the  federal  circuit  court  for 
the  Northern  District  of  Illinois,  the  court  denied  the 
motion,  but  rather  upon  the  ground  that  the  case  was 
one  arising  under  the  constitution  of  the  United  States 
and  involving  the  interpretation  of  the  federal  constitu- 
tion, in  order  to  arrive  at  a  correct  decision  of  the  ques- 
tion presented.  In  that  case  the  question  of  diversity  of 
citizenship  was  not  before  the  court. 

In  the  case  of  Ames  v.  Kansas  ex  rel.  Johnston, 
Attorney-General,  111  U.  S.  449,  4  Sup.  Ct.  437,  28 
L.  Ed.  482,  two  questions  were  considered  by  the 
Supreme  Court  of  the  United  States :  First,  whether  the 
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suit  was  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  laws  of  the  United  States;  and,  second, 
whether,  if  they  were  such,  it  could  be  removed  under 
the  act  of  March  3,  1875,  inasmuch  as  it  was  brought  by 
a  state  to  try  the  right  of  a  corporation  and  its  directors 
to  exercise  corporate  powers  and  franchises  within  the 
territorial  jurisdiction  of  the  state.  The  purpose  of  the 
action  was  to  test  the  validity  of  a  consolidation  entered 
into  between  the  Kansas  Pacific  Railway  Company  and 
the  Union  Pacific  Railway  Company.  The  case  turned 
solely  upon  the  validity  of  the  consolidation  in  the  light 
of  authority  conferred  for  that  purpose  by  an  act  of 
Congress.  In  arriving  at  a  determination  as  to  the 
matter,  the  court  said : 

"If  the  acts  of  Congress  confer  the  authority,  the 
consolidation  is  valid;  if  not,  it  is  invalid.  Clearly, 
therefore,  the  cases  arise  under  these  acts  of  Congress, 
for,  to  use  the  language  of  Mr.  Chief  Justice  Marshall  in 
Osbom  V.  United  States  Bank,  9  Wheat.  825, 6  L.  Ed.  204, 
an  act  of  Congress  'is  the  first  ingredient  in  the  case — is 
its  origin — is  that  from  which  every  other  part  arises.' 
The  right  set  up  by  the  company,  and  by  the  creditors 
as  well,  will  be  defeated  by  one  construction  of  these 
acts  and  sustained  by  the  opposite  construction.  When 
this  is  so,  it  has  never  been  doubted  that  a  case  is 
presented  which  arises  under  the  laws  of  the  United 
States." 

We  are  referred  to  the  case  of  City  of  New  Orleans  v. 
Sheppard,  10  La.  Ann.  268.  There  the  suit  was  insti- 
tuted by  the  municipal  corporation  for  an  amount  alleged 
to  be  due  for  municipal  taxes.  The  defendant  Sheppard 
took  a  rule  to  show  cause  why  the  suit  should  not  be 
transferred  to  the  Circuit  Court  of  the  United  States, 
asserting  in  furtherance  of  his  motion  that  he  was  a 
citizen  of  the  State  of  Virginia.  The  municipality  con- 
tested his  citizenship.  The  trial  court  held,  under  the 
facts  presented,  that  he  was  a  citizen  of  the  State  of 
Louisiana.  On  appeal  to  the  supreme  court,  that  trtbu> 
nal,  reviewing  the  case,  held  that  on  the  showing  made 
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the  defendant  had  established  his .  citizenship  in  the 
State  of  Virginia,  and,  inasmuch  as  the  action  was 
between  a  citizen  of  the  State  of  Louisiana  as  plaintiif 
and  a  citizen  of  a  forei^  state  as  defendant,  the  action 
was  properly  removable  to  the  federal  court.  It  will 
be  noted  that  this  case  turned  rather  on  a  question  of 
fact  than  on  a  proposition  of  law. 

In  the  case  of  City  of  Ysleta  v.  Cauda  et  al.,  67  Fed.  6, 
the  controversy  was  between  the  city  of  Ysleta,  a  muni- 
cipal corporation  in  EI  Paso  County,  Texas,  as  plaintiff, 
and  a  citizen  of  the  State  of  New  York.  There  the 
municipal  corporation,  was  suing  in  its  individual  cor- 
porate capacity,  and  the  case  was  retained  by  the  Circuit 
Court  of  the  United  States  because  this  fact  appeared  on 
the  face  of  the  complaint.  In  the  matter  at  bar  we  find 
from  the  face  of  the  complaint  that  the  action  is  one 
between  the  State  of  Nevada,  on  the  relation  of  a  citizen 
of  that  state,  and  a  citizen  of  a  foreign  state.  We  are  at 
a  loss  to  discover  the  analogy. 

In  the  case  of  Vincent  v.  Lincoln  County,  30  Fed.  749, 
the  action  was  between  an  individual  citizen  of  a  foreign 
state  and  one  of  the  counties  of  this  state.  There  it  was 
established,  in  conformity  with  the  decisions  of  this 
court  {Waitz  v.  Ormsby  County,  1  Nev.  370;  Clarke  v. 
Lyon  County,  8  Nev.  181 ;  FloraX  Springs  Water  Co.  v. 
Rives,  14  Nev.  434) ,  that  a  county  as  a  municipal  cor- 
poration, or  at  least  as  a  quasi  municipal  corporation, 
was  liable  to  be  sued  in  any  court  of  competent  jurisdic- 
tion. In  that  action  the  state  was  not  a  party,  either 
nominally  or  otherwise. 

In  the  case  of  State  of  Washington  ex  rel.  City  of 
Tacoma  v.  Ta/:oma  Railway  and  Power  Co.,  244  Fed.  989, 
the  action  was  in  the  form  of  a  proceeding  instituted 
pursuant  to  the  code  of  the  State  of  Washington  for  a 
writ  of  raandamus  to  compel  the  holder  of  a  street  rail- 
way franchise  to  operate  cars  on  one  of  its  lines,  so  as  to 
render  an  adequate  service,  for  the  compensation  of  a 
single  continuous  trip.  The  question  of  diversity  of 
citizenship  was  not  considered  by  the  court.    We  take  it 
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from  a  reading  of  the  opinion  that  it  was  conceded  by 
all  parties  that  the  action  was  instituted  by  the  city  of 
Tacoma,  acting  in  its  individual  corporate  capacity.  The 
Circuit  Court  of  the  Western  District  of  Washington  did 
not  assume  to  determine  its  right  to  retain  the  action  on 
the  ground  of  diversity  of  citizenship.  The  court,  after 
quoting  from  the  statute  of  the  State  of  Washington 
(Pierce's  Code,  1905,  sec.  1408),  said: 

"If  this  suit  is  such  a  proceeding  as  contemplated  and 
authorized  by  the  above-quoted  sections  of  the  code,  for 
a  writ  of  mandamus  pure  and  simple,  it  is  not  cognizable 
in  this  court,  and  the  motion  to  remand  should  be 
granted.  It  becomes  necessary,  however,  for  the  court 
to  examine  the  record,  and  form  its  own  conclusion  as 
to  the  real  nature  of  the  proceeding,  irrespective  of  the 
means  by  which  the  litigants  propose  to  obtain  the  relief 
desired.  The  affidavit  of  the  mayor,  which  stands  as  the 
complainant's  pleading,  does  not  set  forth  any  duty 
specifically  enjoined  by  law,  nor  any  specific  right  or 
ofhce,  to  the  use  or  enjoyment  of  which  any  particular 
person  is  entitled,  and  from  which  he  has  been  unlaw- 
fully precluded.  On  the  contrary,  the  proceeding  is  in 
the  interest  of  the  general  public,  and  the  grounds  of 
complaint  are  neglect  and  refusal  to  render  the  service 
of  a  common  carrier  in  accordance  with  general  princi- 
ples of  taw  and  in  the  discharge  of  an  obligation  assumed 
by  contract.  In  other  words,  the  powers  of  a  court  of 
equity  are  invoked  to  compel  the  specific  performance  of 
a  contract." 

In  view  of  the  fact  that  the  question  presented  in  the 
matter  at  bar  turns  squarely  on  the  question  of  diversity 
of  citizenship,  rather  than  as  to  its  being  an  action  at  taw 
or  in  equity  under  the  constitution  of  the  United  States 
or  the  acts  of  Congress,  the  Tacoma  case,  last  cited,  fur- 
nishes neither  assistance  to  determine  nor  light  to  review 
the  matter  before  us.  If  the  authority  last  reviewed 
does  anything,  it  inferentially  supports  the  position 
which  we  take  here.  The  observation  of  the  court  there 
made  is  pat  in  the  matter  at  bar ;  there  it  is  said : 

"If  this  suit  is  such  a  proceeding  as  contemplated  and 
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authorized  by  the  above-quoted  section  of  the  code  [Code 
of  Waahin^n],  for  a  writ  of  mandamtia  pure  and  sini' 
pie,  it  is  not  cognizable  in  this  court,  and  the  motion  to 
remand  should  be  granted." 

The  proceeding  here  is  that  contemplated  and  author- 
ized by  the  different  sections  of  the  code  of  this  state 
providing  for  actions  in  quo  warranto  to  be  instituted 
by  the  state  through  its  adviser,  the  attorney-general, 
against  a  corporation,  basing  such  proceeding  on  the  sev- 
eral grounds  nominated  by  the  statute.  It  is  therefore 
such  a  proceeding  as,  in  the  judgment  of  the  learned 
federal  court  in  the  case  of  Washington  ex  rel.  City  of 
Taeoma  v.  Tacoma,  etc.,  Co.,  awpra,  would  call  for  an 
order  to  remand,  were  it  in  that  jurisdiction. 

Section  1  of  article  8  of  our  constitution  provides : 

"The  legislature  shall  pass  no  special  act  in  any  matter 
relating  to  corporate  powers  except  for  municipal  pur- 
poses; but  corporations  may  be  formed  under  general 
laws;  and  all  such  laws  may  from  time  to  time  be 
altered  or  repealed." 

Under  the  provision  of  the  organic  law  quoted,  plenary 
powers  were  reserved  to  the  legislature  to  enact  laws 
dealing  with  corporations  and  with  franchises  granted 
to  corporations.  Under  this  constitutional  provision  is 
contemplated  statutes  such  as  that  under  which  this 
action  was  commenced.  Franchises  such  as  that  held 
by  the  defendant  issue  from  the  sovereign.  {State  ex 
rel.  Kansas  City  v.  Fifth  St.  R.  R.  Co.,  140  Mo.  539,  41 
S.  W.  955,  38  L.  R.  A.  218,  62  Am.  St.  Rep.  742.) 

In  the  matter  at  bar  the  city  of  Reno  could  not,  under 
the  statute,  bring  this  action  in  its  own  name.  The 
proceeding  is  one  reserved  to  the  state. 

It  is  suggested  that,  to  justify  this  court  in  refusing 
to  enter  the  order  of  removal,  the  action  must  be  baaed 
upon  some  act  done  in  violation  of  the  common  law  or  of 
the  statute  law  of  the  state.  In  this  respect  it  will  be 
noted  that  the  proceedings  here  are  based  on  the  viola- 
tion of  a  city  ordinance,  passed  in  conformity  with 
and  under  sanction  and  authority  of  our  statutes.  The 
very  suggestion  made  is  dealt  with  convincingly  by  the 
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Supreme  Court  of  Wisconsin  in  the  case  of  SteUe  ex  rel. 
Attorney-General  v.  Madison  St.  Railway  Co.,  72  Wis. 
612,  40  N.  W.  487, 1  L.  R.  A.  771.  There  it  was  said  that 
a  violation  of  the  ordinance  ia  a  violation  of  the  statute 
permittin^r  such  ordinance  and  sanctioning  such  fran* 
chise.    The  court  observed: 

"The  common  council,  in  passing  the  ordinance,  acted 
as  the  agent  of  the  state  and  as  public  officers  by  virtue 
of  such  delegated  authority.  The  streets  are  for  the 
public  use,  and  so  also  are  the  street  railways,  affording 
increased  advantages  and  facilities  to  the  public,  and 
they  are  primarily  under  the  control  of  the  legislature, 
and  the  power  of  the  municipalities  in  respect  thereto  is 
entirely  derived  from  the  legislature.  •  •  •  The 
immunities  and  privileges  granted  to  the  company  by 
the  ordinance  are  as  much  the  franchises  of  the  corpora- 
tion as  if  they  had  been  directly  granted  by  the  statute 
under  which  it  was  organized.  The  common  council  of 
the  city  of  Madison  ia  authorized  to  grant  them  by  the 
statute,  and  such  power  is  a  delegated  one.  What  the 
common  council  does  within  that  power  is  done  by 
the  legislature  through  its  agency.  The  public  has  an 
interest  in  these  franchises ;  the  power  to  grant  them, 
therefore,  must  be  derived  from  the  legislature." 

To  the  same  general  effect  was  the  declaration  of  the 
Supreme  Court  of  the  United  States  in  the  case  of 
Transportation  Co.  v.  Chicago,  99  U.  S.  641,  25  L. 
Ed.  336. 

It  has  been  suggested  that  the  ground  relied  upon  in 
these  proceedings  is  based  entirely  upon  the  violation  of 
contractual  rights  flowing  from  the  franchise  granted 
by  the  city  of  Reno.  In  our  judgment,  it  had  better  be 
said  to  be  a  proceeding  where  the  ground  relied  upon  is 
the  abuse  of  corporate  powers  granted  by  the  franchise 
and  failure  to  comply  with  the  requirements  and  con- 
ditions on  which  the  franchise  was  acquired.  It  is  a 
settled  principle  of  law  that  the  acts  of  a  corporation  in 
this  respect  can  be  assailed  most  appropriately  in  direct 
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proceedings  brought  by  the  state  for  that  purpose. 
(Hovelman  v.  Railroad,  79  Mo.  643 ;  Mackall  v.  C.  «6  C. 
Canal  Co.,  94  U.  S.  308,  24  L.  Ed.  161.) 

This  principle  was  asserted,  with  approved  authorities, 
by  the  Supreme  Court  of  the  United  States  in  the  case  of 
National  Bank  v.  Matthews,  98  U.  S.  628,  25  L.  Ed.  188. 
This  very  suggestion  was  made  to  the  Supreme  Court  of 
Kansas  in  the  case  of  City  of  Olathe  v.  Mo.  &  Kan.  Inter- 
urban  Ry.  Co.,  78  Kan.  193,  96  Pac.  42.  The  proceed- 
ings there,  as  here,  were  quo  warranto,  brought  by  the 
city  of  Olathe  against  the  railway  company,  seeking  to 
forfeit  the  rights  granted  by  the  ordinance  to  the  cor- 
poration. It  was  contended  by  the  company  there  that 
the  controversy  indicated  by  the  petition  related  to  mere 
matter  of  contractual  rights  between  the  city  and  the 
company,  and  was  therefore  not  triable  in  quo  warranto 
proceedings.  The  court  there  referred  to  its  previous 
determination  of  the  question  in  the  case  of  State  v. 
Des  Moines  City  Ry.  Co.,  135  Iowa,  694,  109  N.  W.  867, 
saying: 

"But  it  is  a  thoroughly  well-established  proposition 
that  rights  granted  to  a  corporation,  either  directly, 
or  by  the  state  indirectly,  through  the  act  of  a  minor 
municipality  authorized  by  the  state,  are  to  be  regarded 
as  franchises  no  less  than  is  the  right  to  be  a  corpora- 
tion. Both  classes  of  rights  are  derived  mediately  or 
immediately  from  the  state,  and  both  are  subject  to 
the  inherent  power  of  the  state  to  guard  against  their 
abuse  by  the  grantee  or  usurpation  by  a  wrongdoer.  The 
occupation  of  the  public  street  for  railway  purposes  is 
not  a  matter  of  common  right,  and  without  a  legislative 
grant  therefor  the  construction  or  maintenance  of  such 
a  railway  would  expose  the  party  responsible  therefor 
to  punishment  as  for  a  nuisance.  The  municipality  to 
which  is  given  authority  to  grant  such  privilege  exer- 
cises a  delegated  power  only,  and  it  cannot  grant  to  any 
person  or  corporation  a  privilege  which  is  confessedly  in 
derogation,  of  the  common  right,  in  a  manner  which 


by  Google 


State  v.  Reno  Traction  Co. 


Opinion  of  the  Court — MoCarran,  C  J. 


shall  exclude  the  power  of  the  state  to  inquire  into  its 
abuse,  or  to  prevent  the  subversion  of  the  public  inter- 
ests which  the  legislative  grant  was  intended  to  protect. 
*  *  •  That  the  right  to  occupy  the  pubhc  streets 
with  a  railway  depends  entirely  upon  legislative  grant 
and  is  therefore  a  franchise,  notwithstanding  the  fact 
that  the  terms  of  such  grant  and  their  acceptance  con- 
stitute also  a  contract,  is  too  well  settled  to  be  open  to 
serious  question.  •  •  •  Not  only  is  the  application 
of  quo  warranto  or  its  statutory  substitute  to  cases  of 
this  kind  upheld  by  the  overwhelming  weight  of  author- 
ity, but  it  ia  clearly  in  accord  with  the  dictates  of  sound 
public  policy." 

At  this  point  and  pursuant  to  the  objection  made,  it 
may  be  well  to  consider  the  nature  of  the  proceeding 
instituted  here,  and  which  defendant  seeks  to  remove. 
This  is  an  action  in  quo  warranto.  The  common-law  writ 
of  quo  warranto  was  in  the  nature  of  a  writ  from  the 
sovereign,  directed  to  one  who  claimed  an  office  or  fran- 
chise. The  purpose  in  cases  of  franchise  was  to  require 
of  the  defendant  that  he  show  by  what  warrant  he 
exercised  such.  This  writ,  or  proceedings  identical  in 
nature,  has  been  written  into  the  statute  law  of  many 
of  the  states  of  the  union,  and  in  nearly  every  instance 
the  principles  of  the  ancient  writ  have  been  recognized, 
in  that  the  state  has  been  made  to  take  the  place  of  the 
sovereign,  the  writ  issuing  from  and  by  the  state  for 
the  purpose  of  inquiring  by  what  warrant  an  office  or 
franchise  is  held  or  enjoyed.  We  have  already  made 
mention  of  the  rule  as  to  the  propriety  of  the  proceed- 
ings in  quo  warranto  to  test  the  right  to  exercise  a 
franchise. 

As  regards  foreign  corporations  it  has  been  generally 
held  that  such  like  domestic  bodies  are  subject  to  quo 
warranto  proceedings  to  try  rights  to  the  enjoyment  of 
franchises.  (State  v.  Western  Union  Mutual  L.  I.  Co., 
47  Ohio  St.  167,  24  N.  E.  392,  8  L.  R.  A.  129;  Attorney- 
General  V.  Booth  Co.,  143  Mich.  89,  106  N.  W.  868.> 
The  proceeding  here,  being  that  of  quo  warranto,  is  to  be 
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distinguished  from  a  proceeding  involving  acts  violative 
of  contractual  obligations.  So  the  matter  at  bar  is,  by 
reason  of  its  nature,  one  to  be  distinguished  from  cases 
involving  injunctive  proceedings  instituted  to  prevent 
municipalities  from  annulling  or  violating  contractual 
relations  by  subsequent  ordinance.  Quo  warranto 
inquires  if,  in  view  of  certain  alleged  conditions,  any 
franchise  really  exists. 

One  other  view  of  this  matter  seems  pertinent,  in 
response  to  the  suggestion.  The  franchise  which  is  the 
subject-matter  of  the  action  here  was  accepted  and  its 
privileges  enjoyed  subject  to  the  fulfilment  of  condi- 
tions therein  expressly  laid  down.  Under  the  ordinance 
1^  which  the  franchise  came  into  existence,  user  and 
improvement  being  conditions  stated  upon  which  enjoy- 
ment might  continue,  the  question  cannot  arise  as  to 
the  impairment  of  the  obligation  of  a  contract;  the 
company  defendant  having  accepted  its  franchise  privi- 
leges subject  to  the  reserved  power  of  the  state  to  ques- 
tion by  quo  warranto  proceedings  the  validity  and 
existence  of  that  franchise.  (Sioux  City  St.  Ry.  Co.  v. 
Sioux  City,  138  U.  S:  108,  11  Sup.  Ct.  226,  34  L.  Ed.  898; 
State  ex  rel.  Kansas  City  v.  Fifth  St.  R.  R.  Co.,  140  Mo. 
539,  41  S.  W.  955,  38  L.  R.  A.  218,  62  Am.  St.  Rep.  742.) 

Reference  is  made  to  section  26  of  the  city  ordinance 
under  which  the  franchise  was  granted.  The  latter  part 
of  that  section  reads : 

"The  said  city  shall  thereupon  be  entitled  to  take  such 
action  and  institute  such  proceedings  as  may  be  neces- 
sary or  essential  to  have  such  forfeiture  fixed  and 
declared." 

This  provision  in  the  ordinance  of  the  city  of  Reno 
could  not  be  said  to  abrogate  or  suspend  the  plain  pro- 
visions of  the  statutes  of  the  state  providing  for  actions 
such  as  that  instituted  here.  Indeed,  the  city  could  not 
by  the  mere  adoption  of  this  ordinance  delegate  to  itself 
the  sole  power  to  fix  or  declare  a  forfeiture  of  the  fran- 
chise. The  identical  question  here  suggested  was  dealt 
with  under  a  similar  provision  of  a  city  ordinance  in  the 
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case  of  State  ex  rel.  Kansas  City  v.  Fifth  St.  R.  R.  Co., 
supra,  where,  referring  to  the  provision  of  the  ordinance 
as  to  the  right  of  the  city  to  proceed  in  its  own  name,  the 
court  said ; 

"The  sovereign  power  of  the  state  to  proceed  against 
defendant  by  quo  warTanto  for  forfeiture  of  its  fran- 
chise, even  at  the  relation  of  the  city>  cannot  be  con- 
tracted away  or  in  any  way  abridged  by  the  city.  At 
most,  such  a  provision  in  the  ordinance  only  provided 
the  city  another  remedy." 

In  this  respect  we  might  with  propriety  refer  to 
similar  analysis  resorted  to  by  the  Supreme  Court  of 
Massachusetts  in  the  case  of  Attorney-General  v.  Tudor 
Ice  Co.,  104  Mass.  239,  6  Am.  Rep.  227. 

But  there  is  yet  another  view  to  be  expressed  as  to 
this  section  of  the  ordinance.  It  must  be  presumed  that 
this  ordinance  was  enacted  by  the  city  with  a  view  to 
general  laws  and  statutes  bearing  upon  the  institution 
of  necessary  or  essential  proceedings  to  have  such  for- 
feiture fixed  and  declared.  By  the  very  language  of  this 
section  of  the  ordinance  it  is  made  plain  that  the  city 
did  not  limit  itself  as  to  the  manner  or  mode  by  which, 
or  the  jurisdiction  in  which,  it  would  take  action  or 
institute  such  proceedings.  If  the  city  saw  fit,  as  it  did 
here,  to  make  itself  the  relator  to  its  sovereign,  the  State 
of  Nevada,  that  the  latter  might,  under  constitutional 
rights  and  statutory  provisions,  institute  this  action, 
then  it  has  done  neither  more  nor  less  than  that  which 
by  the  language  of  the  ordinance  it  declared  the  right 
to  do. 

Assuming  that  the  city,  acting  in  its  own  name,  could 
have  brought  action  to  curtail  or  annul  the  franchise 
held  by  the  defendant  here,  which  is  not  according  to 
our  understanding  of  the  law  (People  v.  Sutter  St.  Ry. 
Co..  117  Cal.  612,  49  Pac.  736).  would  the  existence  of 
such  a  right  limit  the  city  to  that  right  only,  if  other 
modes  or  proceedings  for  accomplishing  the  same  result 
were  available?'  Or  would  the  existence  of  such  a  right 
prevent  the  State  of  Nevada  from  instituting  this  action 
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on  relation  of  the  city?  Manifestly  not.  Neither  the 
institution  of  this  action  nor  the  enactment  of  the  legis- 
lature providing  for  such  constitutes  an  abrogation, 
abridgment,  or  circumscription  of  any  right  acquired  by 
the  city  of  Reno  through  the  special  act  of  incorpora- 
tion. In  the  language  of  section  26  of  the  ordinance  we 
find  nothing  which  attempts  to  take  from  the  force  and 
effect  of  the  general  statute,  nor  which  would  attempt 
to  bind  the  city  to  become  the  sole  party  plaintiff  in 
taking  such  action  or  instituting  such  proceeding  neces- 
sary or  essential  to  have  forfeiture  declared. 

It  is  asserted  that  to  justify  the  refusal  of  this  court 
to  enter  an  order  of  removal  under  the  statute  the  action 
must  be  based  upon  some  act  done  in  violation  of  the 
common  law  or  of  the  statute  law  of  the  state.  It  will 
be  sufficient  to  observe,  in  response  to  this  suggestion, 
that  the  motion  for  removal  ^ere  i3  instituted  solely  on 
the  diversity  of  citizenship ;  and  in  view  of  the  rule  in 
that  respect  so  oft  declared,  the  movant  here  relies  on 
the  asserted  fact  that  such  diversity  appears  on  the  face 
of  the  complaint.  Growing  out  of  the  suggestion  it  may 
be  further  observed  that,  in  order  to  demand  removal 
warrantable  from  the  nature  of  the  action,  the  latter 
must  be  such  as,  under  the  provision  of  chapter  3  of  the 
judicial  code,  constitutes  an  action  in  law  or  in  equity 
arising  under  the  constitution  or  laws  of  the  United 
States,  which  might  be  defeated  by  one  construction  of 
these  acts  or  sustained  by  the  opposite  construction. 
(Ames  V.  Kansas,  s«pro.)  Such  is  not  even  contended 
for  by  eminent  counsel  here. 

We  must  not  be  understood  here  as  deciding  any 
matter,  save  and  except  the  question  of  the  removal  of 
the  quo  warranto  proceedings  from  this  court,  where 
they  were  instituted,  to  the  United  States  District  Court 
for  the  District  of  Nevada,  on  the  ground  of  diversity  of 
citizenship.  We  do  not,  therefore,  assume  to  determine 
the  law  of  the  case  as  regards  the  merits  of  the  quo 
warranto  proceedings.  Many  matters  touched  upon  in 
the  opinion  are  set  up  arguendo,  and  not  as  matters 
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which  we  assume  to  decide.  In  this  proceeding  on 
motion  for  removal  there  was  in  fact  but  one  question 
to  be  determined,  namely,  as  to  whether  the  action  here 
commenced  was  one  by  the  city  of  Reno,  as  a  citizen  of 
the  State  of  Nevada,  against  a  citizen  of  a  foreign  state, 
or  one  between  the  State  of  Nevada  and  a  citizen  of  a 
foreign  jurisdiction.  Having  determined  that  it  is  the 
latter,  and  not  the  former,  a  mere  suggestion  as  to  the 
law  fixing  the  jurisdiction  of  federal  courts  might  have 
served  to  answer  all  other  questions.  This,  however,  is 
not  for  our  concern. 

We  conclude  the  question,  in  the  light  of  observations 
already  made,  by  saying  that,  inasmuch  as  the  matter 
pending  in  this  court  is  a  proceeding  instituted  by  the 
State  of  Nevada  as  plaintiff,  in  conformity  with  statu- 
tory provision,  notwithstanding  that  it  is  on  relation  of 
the  city  of  Reno,  the  state,  and  not  the  municipal  corpo- 
ration, is  the  party  plaintiff.  The  proceeding  here,  being 
one  between  the  State  of  Nevada  and  a  citizen  of  a 
foreign  state,  is  not  an  action  between  citizens  of  dif- 
ferent states,  hence  is  not  such  as  may  be  removed  to 
the  United  States  District  Court  on  the  ground  of 
diversity  of  citizenship. 

The  motion  for  removal  is  denied. 

It  is  so  ordered. 
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[No.  2325] 
L.  H.  McKIBBIN,  PETITIONER.  V.  THE  DISTRICT 
COURT  OF  THE  SECOND  JUDICIAL  DISTRICT 
OF  THE  STATE  OF  NEVADA,  IN  AND  FOR 
THE  COUNTY  OF  WASHOE,  and  Honorable 
THOMAS  F.  MORAN,  Judge  op  Said  District 
Court,  Respondents. 

1171  Pae.  3741 

1.  IxSANE    Pebboks — Actions — Appoi.ntuent    of    Guabdian     Ad 

Litem. 

Under  Rev.  Laws,  4992,  as  to  appointment  of  guardian  ad 
Utem.  Hucb  appolatment  may  be  made  for  an  insane  defendant 
in  anj  case  where  Jurlsdirtion  of  the  subject-matter  has  been 
acquired. 

2.  IxsA?iE  PEBSons — Actions — Uuabdian  Ad  Litem — Insake  Nos- 

RESIPENT  Defendant — Divorce  Suit. 

Under  Rev.  Laws,  4992,  ttie  court  nia.v  appoint  a  guardian 
ad  litem  for  a  nonresident  Insane  defendant  In  a  divorce  suit ; 
the  action  being  Bubstantlally  In  rem. 

Original  proceeding  in  certiorari  by  L.  H.  McKibbin 
ag:ainst  the  District  Court  of  the  Second  Judicial  District 
of  the  State  of  Nevada,  in  and  for  Washoe  County,  and 
Thomas  F.  Moran,  Judg«  thereof.     DismuBed. 

H.  V.  Morehouge,  for  Petitioner: 

The  question  involved  is  the  construction  to  be  given  to 
section  4992,  Revised  Laws.  The  lower  court  took  the 
view  that  the  words  "any  case"  mean  that  should  the 
pleadings  show  that  the  defendant  was  a  nonresident  or 
insane  person,  and  not  appearing  in  court  by  a  general 
guardian  (or  even  if  so  appearing),  the  court  had  the 
power  to  appoint  a  guardian  ad  litem;  or  that,  if  it  should 
appear  to  the  satisfaction  of  the  court  that  the  defendant 
was  a  nonresident  infant  or  insane  person,  the  court  had 
the  power,  and  it  was  his  duty,  to  appoint  a  guardian  ad 
litem,  upon  the  theory  that  the  court  was  sitting  in  equity, 
and  was  thereby  authorized  as  a  chancellor  to  exercise  the 
power  over  the  insane  defendant  as  a  "  ward"  of  the  court. 

No  court,  either  of  law  or  equity,  has  any  power  over 
an  infant  or  insane  defendant  unless  (1)  such  infant  or 
insane  defendant  is  a  "ward"  of  the  court,  and  a  non- 
resident insane  defendant  or  infant  is  not,  and  cannot  be. 
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the  "ward"  of  the  court;  or  (2)  unless  the  nonresident 
infant  or  insane  person  defendant  owns  or  has  some 
property  right  involved  in  the  litigation,  within  the  terri- 
torial jurisdiction  of  the  court  Section  4992,  Reviaed 
Laws,  must  be  construed  with  and  as  part  of  the  general 
law  of  the  state  and  in  harmony  with  such  general  law. 
The  statute  nowhere  contemplates  the  appointment  of  a 
guardian  ad  litem  in  a  cause  where  the  law  would  not 
authorize  the  appointment  of  a  general  guardian.  {Gran- 
der V.  Puymival,  19  Cal.  629. )  Where  no  general  guardian 
can  be  appointed,  there  can  be  no  guardian  ad  litem. 
{Dupuy  V.  Hunt,  2  La.  Ann.  562.)  "Jurisdiction  by  our 
court  over  an  absentee  defendant,  by  the  appointment  of 
a  curator  ad  hoc  to  represent  him,  is  only  acquired  when 
the  subject-matter  of  the  suit  and  the  nature  of  the  pro- 
ceeding render  such  an  appointment  proper."  (Walker 
V.  Sanchez,  13  La.  Ann.  505;  Hunt  v.  Johnson,  1  Freeman, 
Ch.  282.) 

The  lower  court  arbitrarily  appointed  a  guardian  ad 
litem,  when  the  defendant  is  not  and  never  was  a  resident 
of  the  state,  and  has  not  and  never  had  any  property 
therein,  and  where  the  state  has  no  control  over  the  per- 
son or  property  of  the  defendant,  and  proposes  to  force 
an  appearance  and  personal  jurisdiction.  Such  an  order 
was  beyond  and  in  excess  of  the  jurisdiction  of  the  court. 
{Geier  v.  McLendon,  7  Ga.  362;  Augitsta  Ins.  Co.  v.  Morton, 
3  La.  Ann.  417;  Woemeron  Guardianship,  p.  63;  Pomeroy, 
Ekiuity  Juris.,  vol.  3,  sees.  1305, 1306.) 

It  may  be  contended  that  the  res  or  status  of  marriage 
is  before  the  court,  and  therefore  the  court,  having  juris- 
diction of  the  cause  of  action,  owing  to  the  plaintiff  being 
a  bona-fide  resident,  and  the  publication  of  the  summons 
being  legally  made,  the  defendant  is  before  the  court, 
thereby  authorizing  the  court  to  enter  her  appearance  by 
the  appointment  of  a  guardian  ad  litem.  Such  is  not  the 
law.  The  publication  of  a  summons  against  a  nonresident 
never  brings  the  defendant  before  the  court;  it  only 
enables  the  court  to  take  jurisdiction  of  the  status  of 
marriage,  the  summons  operating  simply  as  notice  to  the 
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defendant  and  not  as  a  writ  or  process.  The  defendant 
is  not  before  the  court  {De  La  Montanya  v.  De  La 
Montanya,  44  Pac  345. ) 

Hoyt,  Gii)bon8,  French  &  Springmeyer,  for  Respondents: 
It  is  the  duty  of  a  court  to  appoint  a  guardian  ad  litem 
to  represent  an  insane  defendant.  (HarriBon  v.  Rowan, 
Fed.  Cas.  No.  6143,  4  Wash.  C.  C.  202;  Fietsam  v.  Kropp, 
6  111.  App.  144;  Ryder  v.  Topping.  15  111.  App.  216;  In  Re 
Hemtt,  3  Bland,  184;  Mansfield  v.  Man^ld,  13  Mass.  412; 
Bensieck  v.  Cook,  110  Mo.  173;  Markle  v.  Markle,  4  Johns. 
Ch.  168;  Montgomery  v.  Montgomery,  3  Bart  Ch.  132; 
Sturgis  v.  Longworth,  1  Ohio  St.  544;  Boyce  v.  Lake,  17 
S.  C.  481;  Speak  v.  Metcaif,  2  Tenn.  Ch.  214;  Steifel  v. 
aar&,68Tenn.  466.) 

An  action  for  divorce  is  a  suit  in  equity.  (Lyons  v.  Lyons, 
18  Cai.  447;  Sharon  v.  Sharon,  67  Cal.  185;  WadswoHh  v. 
Wadaworth,  81  Cal.  82. ) 

By  the  Court,  Coleman,  J. : 

This  is  an  original  proceeding  in  certiorari  to  review  an 
mrder  of  the  Second  judicial  district  court  of  the  State  of 
Nevada,  made  stia  sponte,  appointing  a  guardian  ad  litem 
for  an  insane  defendant  in  a  divorce  suit,  it  being  the  con- 
tention of  the  petitioner  that  in  making  the  appointment 
the  court  exceeded  its  jurisdiction. 

The  statute  under  which  the  court  acted  in  making  the 
appointment  of  a  guardian  ad  litem  is  section  4992,  Revised 
Laws,  which  reads: 

"When  an  infant,  or  an  insane  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian 
or  by  a  guardian  ad  litem  appointed  by  the  court  in  which 
the  action  is  pending,  in  each  case.  A  guardian  ad  litem 
may  be  appointed  in  any  case,  when  it  is  deemed  by  the 
court  in  which  the  action  or  proceeding  is  prosecuted,  or 
by  a  judge  thereof,  expedient  to  represent  the  infant 
insane,  or  incompetent  person  in  the  action  or  proceeding, 
notwithstanding  he  may  have  a  general  guardian  and 
may  have  appeared  by  him." 
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It  is  the  contention  of  petitioner  that  the  district  court 
has  no  jurisdiction  to  appoint  a  guardian  ad  litem  for  an 
infant  or  insane  defendant,  unless  such  defendant  is: 
(1)  Award  of  the  court,  or  (2)  owns  or  has  some  property 
right  in  the  state  which  is  involved  in  the  litigation;  and 
it  is  contended  that  since  defendant  is  a  nonresident  of 
Nevada  she  cannot  be  a  ward  of  the  court,  and  as  no 
property  rights  are  involved  in  the  divorce  action,  the 
order  appointing  a  guardian  ad  litem  was  in  excess  of 
the  jurisdiction  of  the  court. 

It  is  insisted  that  the  legislature,  in  enacting  the  section 
of  the  statute  quoted,  meant  to  legislate  in  behalf  only  of 
such  infants  and  insane  persons  as  were  residents  of  the 
state,  or  who  had  property  rights  within  the  state.  For 
the  purpose  of  presenting  an  argument  in  support  of  his 
contention,  counsel  for  petitioner  rears  a  straw  man  and 
then  proceeds  to  demolish  it.     He  says  in  his  brief: 

"To  illustrate,  no  action  in  personam  will  lie  against  a 
nonresident.  Now  section  49(^,  Revised  Laws,  says  noth- 
ing about  actions  in  personam  or  in  rem  or  quasi  in  rem 
or  as  to  the  procedure  or  process  of  serving  defendants, 
whether  sane  or  insane  or  infants  or  adults.  Suppose, 
then,  A  should  sue  B  upon  a  promissory  note  for  $5,000 
made  by  B  in  Nevada  when  sane,  and  after  making  the 
note  B  should  go  to  Alabama  and  become  a  resident  of 
Alabama,  and  there  goes  insane  and  is  sent  to  an  asylum. 
Could  the  court  appoint  a  guardian  ad  litem  for  B  as  such 
defendant,  and  by  appearance  through  such  guardian  ad 
litem  proceed  to  judgment  and  render  a  judgment  in 
personam?  No.  But  if  the  court's  construction  of  section 
4992,  Revised  Laws,  is  correct,  then  the  court  should 
confer  upon  itself  jurisdiction,  and  enter  a  judgment  in 
personam,  by  appointing  a  guardian  ad  litem,  because  the 
defendantwasan  insane  defendant.  The  guardian  ai2  litem 
represents  the  defendant.  His  appearance  by  demurrer 
or  answer  is  the  appearance  of  the  defendant." 

There  is  no  parallel  between  the  case  presented  to  the 
district  court  and  the  hypothetical  case  presented  by 
counsel.     In  the    imaginary  case  the   court  would  be 
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powerless  to  enter  any  kind  of  an  order,  for  the  reason 
that  no  jurisdiction  could  be  obtained  to  put  the  machinery 
of  the  court  in  motion,  while  in  the  case  presented  in  the 
petition  herein  the  machinery  of  the  court  was  set  in 
motion  by  the  (instructive  service  of  summons  upon  the 
defendant,  and  the  court  thereby  acquired  jurisdiction  to 
hear  and  determine. 

1.  We  cannot  agree  with  counsel  for  petitioner  that  the 
appointment  and  appearance  of  a  guardian  ad  litem  would 
constitute  such  an  appearance  on  the  part  of  the  defen- 
dant as  would  be  equivalent  in  legal  effect  to  a  personal 
appearance  by  a  "sane"  defendant.  {Rhoads  v.  Rhoada,  43 
III.  239.)  There  is  only  one  question  involved  under  the 
allegations  of  the  complaint  filed  in  the  divorce  action, 
and  that  pertains  solely  to  the  petitioner's  right  to  a 
divorce.  Counsel  concedes  the  authority  of  the  court  to 
appoint  a  guardian  ad  litem  for  a  nonresident  insane 
defendant  in  an  action  in  which  property  rights  are 
involved,  even  though  of  limited  value.  This  is  an  action 
substantially  in  rem,  and  to  our  mind  the  right  to  have 
the  marriage  status  preserved  is  one  which  may  be  of 
incalculable  value  to  the  defendant  The  defendant  is 
helpless;  she  cannot  defend  herself;  if  the  court  is  with- 
out jurisdiction  to  appoint  some  one  to  defend  her,  gross 
fraud  and  injustice  may  be  perpetrated  upon  her.  We 
are  of  the  opinion  that  the  courts  of  this  state  may 
appoint  a  guardian  ad  litem  in  any  case  in  which  the 
defendant  is  insane,  whether  resident  or  nonresident, 
in  which  jurisdiction  to  hear  and  determine  the  matter 
involved  has  been  acquired.  To  hold  to  the  contrary  would 
be  to  open  wide  the  door  for  the  perpetration  of  fraud. 

2.  A  nonresident  defendant  in  a  divorce  action  has  a 
right  to  defend  such  a  suit,  and  that  right  should  not  be 
forfeited  merely  because  the  defendant  happens  to  be 
insane.  As  was  said  in  Malin  v.  Malin,  2  Johns.  Ch. 
(N.  Y.)240: 

"A  person  incompetent  to  protect  himself,  from  age  or 
weakness  of  mind,  •  •  •  ought  to  come  under  the 
protection  of  the  court" 
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Greater  reasons  exist  for  the  enforcement  of  this  rule 
in  divorce  actions,  because  of  the  interest  of  the  public  in 
the  preservation  of  the  marriage  status.  The  power  of 
the  court  to  make  the  appointment  complained  of  cannot 
be  doubted. 

It  is  urged  by  appellant  that  certain  language  in  the 
opinion  in  De  La  Montanya  v.  De  La  MorUanya,  112  Cal. 
101, 44  Pac.  345,  32  L.  R.  A.  82,  53  Am.  SL  Rep.  165,  where 
there  had  been  no  personal  service,  wherein  the  authority 
of  the  trial  court  to  enter  a  decree  relative  to  alimony 
and  the  custody  of  the  children  of  the  parties  was  con- 
sidered, sustains  his  contention.  We  are  unable  to  so 
view  the  matter.  About  all  that  was  decided  there  was 
that,  in  view  of  the  lack  of  personal  service  of  summons 
upon  the  defendant,  the  trial  court  had  before  it  to  act 
upon  only  the  marriage  status,  and  that  so  much  of  the 
judgment  as  pertained  to  alimony  and  the  custody  of  the 
children  was  erroneous.  The  reasoning  in  that  case  would 
apply  with  equal  force  to  an  action  to  quiet  title  to  real 
estate  where  the  defendant  was  a  nonresident  and  where 
service  of  summons  was  obtained  by  publication. 

It  is  ordered  that  the  proceedings  be,  and  the  same  are 
hereby,  dismissed.  
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NEVADA  INDUSTRIAL  COMMISSION.  Respondent, 
V.  WASHOE  COUNTY,  Appellant. 

[171Pac.511) 

1.  Statutes — Suimects  and  Titles — Sufficiencv. 

Stats.  101^,  ('.  111.  entitled  "An  net  relating  to  tlip  compensa- 
tiun  of  Injured  workmen  In  tlie  Industries  of  tbls  state  and  the 
compensation  to  tlielr  dependents  where  such  Injuries  result  In 
death,  creating  an  Induxtrlal  Insurance  pommlasion.  providing 
for  the  creating  and  dlaburseuient  of  funds  for  the  compensa- 
tion and  care  of  workmen  Injured  In  the  course  of  employment, 
and  definInK  and  regulating  the  liability  of  employers  to  their 
employees,  and  repealing  all  acts  and  parts  of  acts  In  conflict 
with  this  act."  sufficiently  embraces  wltbln  Its  title  the  purpose 
expressed  by  section  1.  subd.  b.  thereof,  malclng  counties  and 
other  municipal  corporations  subject  to  the  act.  and  therefore 
does  not  offend  Const,  art.  4..  sec.  17.  providing  that  every  law 
shall  embrace  but  one  Bubje<-t.  which  shall  t>e  brieHy  expressed 
lu  Its  title. 

2.  Co.NSTJTUTioNAr,  Law— Masteb  and  Scbvant — Due  Pbocess  op 

Law — Wobkuen's  Compensation  Act. 

Worlimen's  Compensation  Act  (Stata.  1913.  c.  Ill),  sec.  1, 
snbd.  b.  making  counties  subject  thereto,  la  not  unconstitutional 
as  depriving  counties  of  due  process  of  law,  the  money  required 
to  be  paid  by  the  couutles  going  for  a  public  purpose  of  support- 
ing tbe  indigeut,  wblcli  Is  a  legitimate  charge  on  the  people  of 
the  state  and  its  various  sulMjIvlBlons. 

3.  Master     and     Srbvant  —  Wobkuen's     Compensation  Act  — 

Defenses. 

.\.  county  cannot  defeat  the  state  Industrial  commission's 
action  for  moneys  to  comi>ensate  an  Injured  employee  of  tlie 
county,  on  the  theory  that  there  Is  no  money  in  tlie  eountj- 
treasury  nvnilable.  In  tbe  alisence  of  an  answer  pleading  such 
fact. 

4.  CO.NSTITUTIOSAI.     LAW ClJlSS      LEOISLATION— WOBKMEN's      COM. 


stats.  l!ti;(.  c.  111.  sec.  1.  subd,  b.  making  counties  liable 
under  the  Workmen's  Compensation  Act,  Is  not  unconstltutlonni 
as  discriminatory ;  the  classification  of  <-ount1es  l>eing  reason- 
able. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  A.  N.  SalitinLry,  Judge. 

Suit  by  the  Nevada  Industrial  Commission  against 
Washoe  County.  Judgment  for  plaintiff  on  defendant's 
refusal  to  plead  further  after  its  demurrer  to  the  com- 
plaint was  overruled,  and  defendant  appeals.    Aifirmed. 
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E.  F.  Lur^ford,  District  Attorney,  and  A.  N.  SaltSbury, 
Assistant  District  Attorney,  for  Appellant: 

The  complaint  in  this  action  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  the  statute  upon 
which  it  is  based  (Stats.  1913,  p.  137)  being  invalid  and 
unconstitutional,  for  the  following:  reasons: 

1.  Said  statute  violates  the  fifth  amendment  to  the 
constitution  of  the  United  States,  which  provides  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  and  that  private  property 
shall  not  be  tfUcen  for  private  use  without  just  compensa- 
tion, and  is  violative  of  section  8,  article  1,  of  the  con- 
stitution of  Nevada,  which  contains  similar  provisions. 

2.  It  is  violative  of  the  provisions  of  section  21,  article 
4,  of  the  constitution  of  Nevada,  which  provides  that  in 
all  cases  where  a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  uniform  operation  throughout 
the  state. 

3.  The  statute  unduly  and  unjustly  discriminates 
between  individuals  and  municipal  corporations,  creating 
and  establishing  a  classification  unwarranted  by  law  and 
not  founded  upon  any  reasonable  basis,  and  for  which 
classification  no  natural  or  substantial  reason  inheres  in 
the  subject-matter. 

The  title  of  the  act  indicates  clearly  that  the  act  is 
designed  to  protect  only  workmen  employed  in  the 
industries  of  the  state.  The  word  "industries"  has  a 
restricted  and  well-defined  meaning.  (Webster's  Dic- 
tionary; Words  and  Phrases,  vol.  4.)  While  the  details 
of  a  statute  need  not  be  specifically  stated  in  the  title, 
the  matters  germain  to  the  subject  and  adapted  to  the 
accomplishment  of  the  object  in  view  may  properly  be 
included;  and  this  court  has  always  held  that  it  is  neces- 
sary to  express  in  the  title  of  a  legislative  act  the 
principal  subject  embodied  in  the  law,  and  that  the 
general  purpose  is  accomplished  only  when  a  law  has' 
but  one  general  object,  fairly  indicated  by  its  title. 
(Humboldt  Co.  V.  County  Comm.,  6  Nev.  31;  State  v.  Ah 
Sam,  15  Nev.  27;  State  v.  HaUock,  19  Nev.  384;  State  v. 
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Hoadley,  20  Nev.  317;  Statev.  Crnnm.,  22  Nev.  399;  State 
V.  Gib8(m,  30  Nev.  353;  State  v.  Stone,  24  Nev.  308. ) 

It  cannot  be  seriously  contended  that  a  county  is  an 
industry,  as  contemplated  within  the  meaning  of  the  word 
used  in  the  title  of  this  act.  And  it  is  well  settled  that  a 
county  is  not  even  a  municipal  corporation,  but  is  only  a 
governmental  division  of  the  state  for  a  matter  of  con- 
venience. Counties,  as  such,  have  a  corporate  capacity 
only  for  particular  specified  purposes,  and  such  powers 
only  as  are  specifically  granted  by  the  act  of  incorpora- 
tion. (11  Cyc.  341.  457;  Am.  &  Eng.  Ency.  Law,  vol.  7, 
pp.  901,  902.) 

The  taking  of  private  property  for  public  purposes  by 
taxation  authorized  by  competent  leKislative  authority  is 
acccHding  to  due  process  of  law,  but  when  the  purpose 
is  clearly  not  public  the  courts  will  declare  the  act 
unconstitutional.     (8  Cyc.  1130.) 

The  paying  of  any  assessment  under  the  act  in  question 
would  require  the  levy  of  a  special  tax  for  the  purpose 
of  raising  the  necessary  fund,  which  is  not  permissible. 
The  legislature  has  no  power  to  appropriate  to  a  creditor 
or  to  a  donee  of  the  state  money  raised  by  a  tax  levied 
upon  and  collected  from  the  taxpayers  of  a  particular 
county.    {WiUiams  v.  Bidleman,  7  Nev.  71.) 

Counties,  in  the  absence  of  statutory  provisions,  are  not 
liable  for  tortious  actions.  (7  Am.  &  Eng.  Ency.  Law, 
947;  11  Cyc  497;  Madden  v.  Lancaster  Co.,  65  Fed.  188; 
Kinkead  v.  Hardin,  36  Am.  Rep.  236. ) 

The  statute  is  violative  of  the  provisions  of  the  state 
constitution  because  it  is  not  of  general  and  uniform 
operation,  unjustly  discriminating  between  private  indi- 
viduals and  tnuniciiul  corporations  and  establishing  a 
classification  unwarranted  by  law.  A  statute  which 
imposes  upon  a  private  corporation  a  liability  for  injuries 
to  employees  which  does  not  exist  in  the  case  of  individ- 
uals or  i)artnerships,  the  conditions  and  circumstances 
being  similar,  violates  the  constitutional  provision  guar- 
anteeing equal  protection  of  the  laws.  {Bedford  Quarries 
Co.  V.  Bough,  168  Ind.  671,  80  N.  E.  529,  14  L.  R.  A.  n.  s. 
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418;  Matheaon  v.  Minneapolis  Street  Ry.  Co.,  148  N.W. 
71;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  271.) 

Geo.  B.  Thatcher,  Attorney-General,  E.  T.  Patrick, 
Deputy  Attorney-General,  and  Wm.  McKnight,  Deputy 
Attorney-General,  for  Respondent: 

There  is  no  merit  whatever  in  any  of  the  objections 
raised  by  appellant.  The  word  "industries"  has  a  much 
broader  meaning:  than  that  attributed  to  it  by  counsel. 
It  means  the  "department  or  branches  of  art,  occupation 
orbusiness."  (Webater'sNewIntemationalDict.)  "Occu- 
pation" is  defined  to  be  that  which  occupies  or  en^ges 
the  time  or  attention ;  the  principal  business  of  one's  life, 
vocation,  employment,  calling,  trade.  {Union  Mut  A. 
Assn.  V.  Frohard,  134  111.  228.)  It  embraces  the  duties 
of  a  public  office.  (Schuchardt  v.  People,  99  111.  501.) 
"Workmen,"  in  the  title  to  the  act,  was  employed  in  its 
generic  sense,  intended  to  include  the  employees  of  a 
county  as  well  as  the  servants  of  individuals  or  private 
corporations.  (L.  &  C.  Co.  v.  Industrial  Aeddent  Board, 
lB6Pac268.) 

The  provisions  of  the  constitution  under  consideration 
should  be  liberally  construed.  {State  v.  Comm.,  21  Nev. 
235;  State  v.  Comm.,  22  Nev.  399;  State  v.  Ah  Son*.  15 
Nev.  27;  State  v.  State  B.  &  T.  Co.,  31  Nev.  456;  Stale  v. 
Ah  Pah,  34  Nev.  283;  McBride  v.  Griswold,  38  Nev.  56; 
First  Nat.  Bank  v.  Nye  Co.,  38  Nev.  123. )  This  is  especially 
true  with  reference  to  acts  providing  compensation  to 
injured  workmen.  (Mackin  v.  Detroit-Timken  Axle  Co., 
153  N.  W.  49;  Memphis  Cotton  Oil  Co.  v.  TolbeH,  171 
S.W.309;  Shade  V.  Ash  Grove  L.Co.,UiP&c.  249.)  Itis 
perfectiy  proper  to  give  some  slight  enlargement  to  the 
literal  meaning  of  the  title  of  a  law.  {State  v.  Ah  Sam, 
supra.) 

Legislatures  may  enact  laws  which  apply  only  to 
certain  classes,  if  the  basis  for  the  classification  is  reason- 
able. {Pyramid  L.  <fe  L.  Co.  v.  Pierce,  30  Nev.  237;  Ex 
Parte  Boyce,  '27  Nev.  299;  State  v.  Cal.  M.  Co.,  15  Nev. 
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249;  Ex  Parte  Pittman.  31  Nev.  43;  Porter  v.  Hopkins, 
109N.  E.629.) 

All  presumptions  are  in  favor  of  the  constitutionality 
of  a  statute;  it  will  be  held  valid  until  the  mind  of  the 
court  is  clearly  convinced  to  the  contrary.  (Evans  v.  Job,  8 
Nev.  322;  State  v.  Comm.,  21  Nev.  238. )  In  cases  of  doubt, 
every  possible  presumption  and  intendment  will  be  made 
in  favor  of  the  constitutionality  of  the  statute  in  ques- 
tion. {State  V.  Irwin,  5  Nev.  120;  State  v.  Coram.,  21 
Nev.  238;  QuUici  v.  Strosnider,  34  Nev.  9.)  The  consti- 
tutionality of  workmen's  compensation  and  industrial 
insurance  laws  has  many  times  been  before  the  courts, 
and  such  laws  have  been  uniformly  declared  constitu- 
tional. (L.  R.  A.  1916a,  409;  Ann.  Cas.  1912b,  174,  1915a, 
247,  1916b,  1286.) 

By  the  Court,  Coleman,  J. : 

The  Nevada  Industrial  Commission  brought  suit 
against  Washoe  County,  in  the  district  court  of  that 
county  to  collect  premiums  alleged  to  be  due  pursuant 
to  an  act  relative  to  the  compensation  of  injured  work- 
men. (Stats.  1913,  p.  137.)  A  general  demurrer  was 
interposed  by  the  defendant,  and,  upon  being  overruled, 
the  defendant  electing  to  stand  upon  its  demurrer,  judg- 
ment was  rendered  in  favor  of  plaintiff,  from  which  this 
appeal  is  taken. 

The  complainant  alleges  its  right  to  sue,  pursuant  to 
the  terms  of  the  act  mentioned ;  alleges  the  existence  of 
the  defendant;  that  defendant  employed  in  the  carry- 
ing on  of  its  county  government  various  and  sundry 
persons;  and  that  on  account  thereof  the  defendant 
became  indebted  to  the  plaintiff  in  the  sum  of  $313.15, 
which  it  refused  to  pay.  Subdivision  b  of  section  1  of 
the  act  in  question  reads : 

"Where  the  state,  county,  municipal  corporation, 
school  district,  cities  under  specieil  charter  or  commis- 
sion form  of  government  is  the  employer,  the  limitations 
of  two  employees  shall  not  apply,  and  as  to  such  employees 
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and  employers  thereof  the  rigrhts  and  remedies  as  by  this 
act  provided  to  pay  compensation  for  personal  injuiy 
sustained  by  such  employees  arising  out  of  and  in  the 
course  of  the  employment  shall  be  exclusive^  compulsory 
and  obligatory." 

In  support  of  its  claim  that  the  lower  court  erred  in 
overruling  its  demurrer  the  county  maintains  that  the 
act  in  question  is  unconstitutional,  the  first  contention 
being  that  the  title  of  the  act  is  in  violation  of  section 
17,  article  4,  of  the  constitution,  which  provides  that 
every  law  enacted  by  the  legislature  shall  embrace  but 
one  subject  and  matters  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  in  the  title,  in 
that  it  is  not  sufficiently  comprehensive  to  embrace 
within  its  scope  the  counties  of  the  state.  It  is  said 
that  the  word  "industries"  in  the  title  of  the  act  means 
pursuits  in  which  human  exertion  is  employed  for  the 
creation  of  value  and  regarded  as  a  species  of  capital  or 
wealth,  and  that  a  county  is  not  thus  engaged.  Con- 
ceding for  the  purposes  of  this  case,  without  so  decid- 
ing, that  the  contention  of  appellant  as  to  the  meaning 
of  the  word  "industries"  is  correct,  we  are  nevertheless 
of  the  view  that  the  title  of  the  act  is  so  comprehensive 
in  its  scope  as  not  to  offend  against  section  17,  article  4, 
of  the  constitution  without  regard  to  the  rule  that  a 
liberal  construction  should  be  given  in  considering  the 
objection  urged.  (State  v.  State  B.  &  T.  Co.,  31  Nev. 
456-473,  103  Pac.  407,  105  Pac.  567.)  The  title  of  the 
act  reads : 

"An  act  relating  to  the  compensaiion  of  injured 
workmen  in  the  industries  of  this  state  and  the  compen- 
sation to  their  dependents  where  such  injuries  result  in 
death,  creating  an  industrial  insurance  commission,  pro- 
viding for  the  creating  and  disbursement  of  funds  for 
the  compensation  and  care  of  workmen  injured  in  the 
course  of  employment,  and  defining  and  regulating  the 
liability  of  employers  to  their  employees ;  and  repealing 
all  acts  and  parts  of  acts  in  conflict  with  this  act." 

1.  We  have  italicized  that  portion  of  the  title  of  the 
act  to  which  objection  is  made.    We  are  of  the  opinion 


by  Google 


jbh.  19181    Nevada  Ind.  Com.  u.  Washoe  Co.  443 

Opiaton  of  the  Court — Coleman,  J. 

that,  had  the  portion  objected  to  been  entirely  omitted, 
the  title  of  the  act  would  be  broad  enough  to  comply 
with  the  requirements  of  the  law.  Even  then  it  indi- 
cates that  the  purpose  of  the  act  is  to  create  an 
industrial  insurance  commiasion,  to  provide  funds  to 
compensate  workmen  injured  in  the  course  of  employ- 
ment, and  to  define  and  regulate  the  liability  of  employ- 
ers to  their  employees.  The  Supreme  Court  of  Michigan, 
in  Purdy  v.  City  of  Satdt  Ste.  Marie,  188  Mich.  573,  155 
N.  W.  597,  Ann.  Cas.  1917D,  881,  was  called  to  pass  upon 
an  objection  to  the  title  of  an  act  upon  the  ground  that 
it  was  not  broad  enough  to  include  employees  of  a 
municipal  corporation.  The  title  of  the  act  under  con- 
sideration in  that  case  reads : 

"An  act  to  promote  the  welfare  of  the  people  of  this 
state,  relating  to  the  liability  of  employers  for  injuries 
or  death  sustained  by  their  employees,  providing 
compensation  for  the  accidental  injury  to  or  death  of 
employees,  and  methods  for  the  payment  of  the  same, 
establishing  an  industrial  accident  board,  defining  its 
powers,  providing  for  a  review  of  its  awards,  making 
an  appropriation  to  carry  out  the  provisions  of  this  act, 
and  restricting  the  right  to  compensation  or  damages  in 
such  cases  to  such  as  are  provided  by  this  act"  (Pub. 
Acts  Mich.  [Ex.  Seas.]  1912,  No.  10.) 

In  determining  the  question  presented,  the  court  said : 

"The  title  of  the  act  mentions  and  indicates  that  its 
provisions  relate  to  'liability  of  employers  for  injuries 
or  death  sustained  by  their  employees.'  It  is  general, 
as  title  of  acts  must  be,  and  is  broad  enough  to  include 
municipal  corporations  if  they  are  employers." 

2.  Since  the  act  in  question  is  compulsory  so  far  as 
counties  are  concerned,  it  is  insisted  that  it  is  in  viola- 
tion of  the  due  process  of  law  clause  of  both  the  state 
and  federal  constitutions,  although  nothing  peculiarly 
applicable  to  our  state  constitution  is  urged  under  this 
objection.  We  think  this  contention  is  fully  answered 
by  the  Court  of  Appeals  of  New  York  in  Jensen  v.  South- 
ern Pacific  Co..  215  N.  Y.  514,  109  N.  E.  600,  L.  R.  A. 
1916A,  403,  Ann.  Cas.  1916b,  276,  where  it  is  said : 
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"Moreover,  upon  the  question  whether  an  act  offends 
against  the  constitution  of  the  United  States  the  deci- 
sions of  the  United  States  Supreme  Court  are  controlling. 
The  only  one  of  the  numerous  workmen's  compensation 
acts  which  appears  to  have  been  directly  passed  on  by 
the  United  States  Supreme  Court  is  the  act  of  Ohio, 
which  contained  an  optional  clause.  {Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.  S.  571,  35  Sup.  Ct.  167,  59  L.  Ed.  364.) 
The  single  question  decided  in  that  case  was  that  limit- 
ing the  application  of  the  act  to  shops  with  five  or  more 
employees  did  not  result  in  arbitrary  and  unreasonable 
classification.  This  act  is  compulsory.  The  employer 
is  subjected  to  a  penalty  for  not  adopting  one  of  the 
three  methods  of  insurance  allowed  him,  and  the 
employee  has  no  choice  at  all  except  possibly  as  to 
whether  he  will  enter  one  of  the  classified  employments. 
However,  except  for  a  feature  presently  to  be  con- 
sidered, the  decision  in  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  31  Sup.  Ct.  186,  56  L.  Ed.  112,  32  L.  R.  A. 
n.  3.  1062,  Ann.  Cas.  1912a,  487,  is  decisive.  Indeed, 
upon  close  analysis  it  will  appear  that  the  taking  jus- 
tified in  that  case  as  a  proper  exercise  of  the  police 
power  was  no  more  in  the  public  interest  than  that 
involved  in  this  case,  and  that  the  mutual  benefits  to 
the  parties  immediately  concerned  were  not  as  direct. 
In  that  case  an  act  of  the  State  of  Oklahoma  requiring 
every  bank  existing  under  the  state  laws  to  pay  an 
assessment  based  on  average  daily  deposits  into  a 
guaranty  fund  to  secure  the  full  repayment  of  deposits 
in  case  any  such  bank  became  insolvent  was  sustained 
not  merely  under  the  reserve  power  of  the  state  to  alter 
or  repeal  charters,  but  as  a  proper  exercise  of  the  police 
power.  Solvent  banks  were  thus  required  to  pay  money 
into  a  fund  for  the  direct  benefit  of  others,  the  banks 
benefiting  only  indirectly  from  the  supposed  benefit  to 
commerce  and  the  greater  stability  of  banking.  In  this 
case  the  mutual  benefits  are  direct.  Granted  that 
employers  are  compelled  to  insure,  and  that  there  is  in 
that  sense  a  taking.    They  insure  themselves  and  their 
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employees  from  loss,  not  others.  The  payment  of  the 
required  premiums  exempts  them  from  further  liability. 
The  theoretical  taking,  no  doubt,  disappears  in  practical 
experience.  As  a  matter  of  fact  every  industrial  con- 
cern, except  the  very  large  ones  who  insure  themselves, 
have  for  some  time  been  forced  by  conditions,  not  by 
law,  to  carry  accident  indemnity  insurance.  A  relatively 
small  part  of  the  sums  thus  paid  actually  reached  injured 
workmen  or  their  dependents.  With  the  economic  sav- 
ing of  the  present  scheme,  insurance  in  the  long  run 
should  certainly  be  as  cheap  as  under  the  old  wasteful 
plan,  and  the  families  of  all  injured  workmen,  not  a 
part  only,  will  receive  some  compensation  for  the  loss  of 
earning  power  of  the  wage-earner.  We  should  consider 
practical  experience  as  well  as  theory  in  deciding 
whether  a  given  plan  in  fact  constitutes  a  taking  of 
property  in  violation  of  the  constitution.  A  compulsory 
scheme  of  insurance  to  secure  injured  workmen  in 
hazardous  employments  and  their  dependents  from 
becoming  objects  of  charity  certainly  promotes  the 
public  welfare  as  directly  as  does  an  insurance  of  bank 
depositors  from  loss." 

The  same  question  has  been  passed  upon  by  the 
Supreme  Court  of  California  in  the  case  of  Western 
Indemnity  Co.  v.  Pillsbiiry,  170  Cal.  686,  151  Pac.  398, 
where  the  various  decisions  in  point  were  considered, 
the  court  reaching  the  conclusion  that  the  act  did  not 
violate  the  constitutional  inhibition.  As  has  been  seen, 
these  statutes  are  upheld  upon  the  theory  that  they  are 
but  the  exercise  of  the  police  power  of  the  state. 

The  Supreme  Court  of  the  United  States  in  consider- 
ing the  compulsory  workmen's  compensation  law  of  the 
State  of  Washington  in  Mountain  Timber  Co.  v.  Wash- 
ington, 243  U.  S.  220,  37  Sup.  Ct.  260,  61  L.  Ed.  685, 
Ann.  Cas.  1917D,  642,  where  the  identical  objection  was 
urged,  said : 

'There  remains,  therefore,  only  the  contention  that 
it  is  inconsistent  with  the  due  process  and  equal  pro- 
tection clauses  of  the  fourteenth  amendment  to  impose 
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the  entire  cost  of  accident  loss  upon  the  industries  in 
which  the  losses  arise.  But  if,  as  the  legislature  of 
Washington  has  declared  in  the  first  section  of  the  act, 
injuries  in  such  employments  have  become  frequent  and 
inevitable,  and  if,  as  we  have  held  in  New;  York  C.  R.  Co. 
V.  White,  the  state  is  at  hberty,  notwithstanding  the 
fourteenth  amendment,  to  disregard  questions  of  fault 
in  arranging  a  system  of  compensation  for  such  injuries, 
we  are  unable  to  discern  any  ground  in  natural  justice 
or  fundamental  right  that  prevents  the  state  from 
imposing  the  entire  burden  upon  the  industries  that 
occasion  the  losses.  The  act  in  efltect  puts  these  hazard- 
ous occupations  in  the  category  of  dangerous  agencies, 
and  requires  that  the  losses  shall  be  reckoned  as  a  part 
of  the  cost  of  the  industry,  just  like  the  i)ay-roU,  the 
repair  account,  or  any  other  item  of  cost.  The  plan  of 
assessment  insurance  is  closely  followed,  and  none  more 
just  has  been  suggested  as  a  means  of  distributing  the 
risk  and  burden  of  losses  that  inevitably  must  occur,  in 
spite  of  any  care  that  may  be  taken  to  prevent  them. 

"We  are  clearly  of  the  opinion  that  a  state,  in  the 
exercise  of  its  power  to  pass  such  legislation  as  reason- 
ably is  deemed  to  be  necessary  to  promote  the  health, 
safety,  and  general  welfare  of  its  people,  may  regulate 
the  carrying  on  of  industrial  occuiuttions  that  frequently 
and  inevitably  produce  personal  injuries'  and  disability, 
with  consequent  loss  of  earning  power  among  the  men 
and  women  employed,  and  occasionally  loss  of  life  of 
those  who  have  wives  and  children  or  other  relations 
dependent  upon  them  for  support,  and  may  require  that 
these  human  losses  shall  be  charged  against  the  indus- 
try, either  directly,  as  is  done  in  the  case  of  the  act 
sustained  in  New  York  C.  R.  Co.  v.  White,  243  U.  S.  188, 
37  Sup.  Ct.  247,  61  L.  Ed.  667,  L.  R.  A.  1917D,  1,  Ann. 
Cas.  1917D,  629,  or  by  publicly  administering  the 
compensation  and  distributing  the  cost  among  the 
industries  affected  by  means  of  a  reasonable  system  of 
occupation  taxes.  The  act  cannot  be  deemed  oppressive 
to  any  class  of  occupation,  provided  the  scale  of  compen- 
sation is  reasonable,  unless  the  loss  of  human  life  and 
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limb  is  found  in  experience  to  be  so  great  that,  if  chained 
to  the  industry,  it  leaves  no  sufficient  margin  for  reason- 
able profits.  But  certainly,  if  any  industry  involves  so 
great  a  human  wastage  as  to  leave  no  fair  profit  beyond 
it,  the  state  is  at  liberty,  in  the  interest  of  the  safety 
and  welfare  of  its  people,  to  prohibit  such  an  industry 
altogether." 

The  Supreme  Court  of  Washington,  in  State  ex  reL 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  156, 117  Pac.  1101, 
37  L.  K.  A.  n.  s.  466,  held  a  computsoiy  insurance  act  to 
be  constitutional. 

But  we  think  there  is  another  and  very  excellent 
theory  upon  which  the  law  may  be  held  to  be  constitu- 
tional, namely,  that  the  money  required  to  be  paid 
under  the  act  by  the  counties  of  the  state  goes  for  a 
public  purpose  which  is  a  legitimate  charge  upon  the 
people  and  the  state  and  the  subdivisions  thereof. 

The  case  of  State  ex  rel.  Goodwin  v.  Nelson  County, 
1  N.  D.  88,  45  N.  W.  33,  8  L.  R.  A.  283,  26  Am.  St.  Rep. 
609,  was  one  in  which  the  constitutionality  of  an  act  was 
involved  which  provided  that  the  counties  of  the  state 
might  issue  bonds  for  the  purpose  of  raising  money  to 
purchase  seed  grain  for  farmers  who  were  unable  to 
purchase  it  for  themselves.  We  quote  therefrom  as 
follows : 

"The  stubborn  fact  exists  that  a  class  of  citizens, 
numbered  by  many  thousands,  is  in  such  present  straits, 
from  poverty,  that  unless  succored  by  come  comprehen- 
sive measure  of  relief  they  will  become  a  public  burden, 
in  other  words,  paupers,  dependent  upon  counties  where 
they  reside  for  support.  It  is  to  avert  such  a  widespread 
disaster  that  the  seed  grain  statute  was  enacted,  and  it 
should  be  interpreted  in  the  light  of  the  public  danger 
which  was  the  occasion  of  its  passage.  The  support  of 
paupers,  and  the  giving  of  assistance  to  those  who  by 
reason  of  age,  infirmity,  or  disability  are  likely  to  become 
such,  is,  by  the  practice  of  the  common  consent  of  civi- 
lized countries,  a  public  purpose.'  (Cooley,  Taxn.,  2d  ed. 
pp.  124, 126.)  'The  relief  of  the  poor — the  care  of  those 
who  are  unable  to  care  for  themselves — is  among  the 
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unquestioned  objects  of  public  duty.'  (Opinion  of 
Brewer,  J.,  in  State  v.  Osawkee  Twp.,  14  Kan.  424,  19 
Am.  Rep.  99.)" 

See,  also,  Matter  of  Jensen,  44  App.  Div.  509,  60  N.  Y. 
Supp.  933;  Exempt  Firemen's  Benev.  Fund  v.  Roome, 
93  N.  Y.  313,  45  Am.  Rep.  217. 

It  was  said  in  Charlotte,  etc.,  Railroad  v.  Gibbs,  142 
U.  S.  390,  12  Sup.  Ct.  255,  35  L.  Ed.  1051 : 

"Where  the  interest  of  the  public  and  its  individuals 
are  blended  in  any  work  or  service  imposed  by  law, 
whether  the  cost  shall  be  thrown  entirely  upon  the 
individuals  or  upon  the  state  or  be  apportioned  between 
them  is  a  matter  of  legislative  direction." 

3.  Counsel  for  appellant  also  contend  that  there  are  no 
funds  in  the  county  treasury  available  for  the  payment 
of  the  demand  pleaded  in  the  complaint.  As  to  this,  we 
need  only  say  that,  if  we  were  to  concede  that  such  a 
state  of  facts  would  constitute  a  good  defense  (which 
we  do  not),  there  is  nothing  upon  which  to  base  such 
a  contention,  since  there  is  no  answer  on  file  pleading 
such  facts. 

4.  It  is  next  contended  that  the  act  in  question  is  void 
because  it  is  discriminatory  and  is  not  of  general  and 
uniform  operation.  As  said  in  Ex  Parte  Pittman,  31 
Nev.  43,  99  Pac.  700,  22  L.  R.  A.  n.  s.  266,  20  Ann.  Cas. 
1319: 

"This  court  has  repeatedly  held  that  the  legislature 
may  enact  laws  which  apply  only  to  certain  classes,  if 
the  basis  for  the  classification  is  reasonable." 

In  the  case  of  Gulf  R.  R.  Co.  v.  Ellis,  165  U.  S.  150, 
17  Sup.  Ct.  255,  41  L.  Ed.  666,  the  Supreme  Court  of  the 
United  States  said : 

"It  is  not  within  the  scope  of  the  fourteenth  amend- 
ment to  withhold  from  the  states  the  power  of  classifica- 
tion, and  that  if  the  law  deals  alike  with  all  of  a  certain 
class,  it  is  not  obnoxious  to  the  charge  of  a  denial  of 
equal  protection." 

Is  the  classification  reasonable?    We  think  it  is.    It 
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is  not  only  within  the  power,  but,  as  we  have  shown,  it 
18  the  duty  of  the  county  and  state  to  provide  for  its 
indigent,  and  to  care  for  those  who  are  unable  to  care 
for  themselves  or  who  are  likely  to  become  dependent 
upon  public  charity. 

If  there  is  any  virtue  in  the  old  adage  that  an  ounce 
of  prevention  is  worth  a  pound  of  cure,  was  it  not  a 
reasonable  exercise  of  discretion  on  the  part  of  the  legis- 
lature to  impose  upon  the  counties  the  duty  of  contribut- 
ing to  a  fund  which  can  be  drawn  upon  to  prevent  those 
injured  in  its  employ  from  becoming  paupers?  We 
think  it  was. 

Perceiving  no  prejudicial  error,  it  is  ordered  that  the 
judgment  be  affirmed. 

McCasean,  C.  J.,  concurring : 

I  concur. 

In  my  judgment,  the  one  question  most  vital  here  is 
that  which  refers  to  the  constitutional  provision  (sec. 
17,  art.  4) : 

"Each  law  enacted  by  the  legislature  shall  embrace 
but  one  subject,  and  matter  properly  connected  there- 
with, which  subject  shall  be  fully  expressed  in  the  title." 

The  title  of  our  workmen's  compensation  act  is  thus 
couched : 

"An  act  relating  to  the  compensation  of  injured  work- 
men in  the  industries  of  this  state  and  the  compensation 
to  their  dependents  where  such  injuries  result  in  death, 
creating  an  industrial  insurance  commission,  providing 
for  the  creation  and  disbursement  of  funds  for  the  com- 
pensation and  care  of  workmen  injured  in  the  course 
of  employment,  and  defining  and  regulating  the  liability 
of  employers  to  their  employees ;  and  repealing  all  acts 
and  parts  of  acts  in  conflict  with  this  act." 

Subdivision  b  of  section  1  of  the  act  provides : 

"Where  the  state,  county,  municipal  corporation, 
school  district,  cities  under  special  charter  or  commis- 
sion form  of  government  is  the  employer,  the  limitations 
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of  two  employees  shall  not  apply,  and  as  to  such 
employees  and  employers  thereof  the  ri8:hta  and  reme- 
dies as  by  this  act  provided  to  pay  compensation  for 
personal  injury  sustained  by  such  employees  arising  out 
of  and  in  the  course  of  the  employment  shall  be  exclu- 
sive, compulsory  and  obligatory." 

As  to  this  section  the  appellant  county  contends  that, 
inasmuch  as  a  county  is  not  an  "industry,"  the  title  of 
the  act  is  not  sufficiently  broad  to  embrace  counties 
within  its  scope  and  operation. 

Following  the  general  proposition  that  the  provision 
of  the  constitution  here  invoked  should  be  liberally  con- 
strued {State  V.  Ah  Sam,  15  Nev.  27;  McBride  v. 
Griswold,  38  Nev.  56, 146  Pac.  756 ;  First  National  Bank 
V.  Nye  County.  38  Nev.  123,  145  Pac.  932,  Ann.  Cas. 
1917c,  1196),  I  am  of  the  opinion  that  the  general  lan- 
guage of  the  title  is  sufficient  to  contemplate  and  give 
notice  of  the  substance  of  subdivision  b  of  section  1. 
The  title  declares  that  the  act  is,  among  other  things,  one 
"defining  and  regulating  liability  of  employers  to  their 
employees." 

Unquestionably  the  county  is  an  employer  of  workmen. 
In  my  judgment,  the  spirit,  as  well  as  the  letter,  of  the 
whole  act  manifests  an  intention  to  provide  for  a  sys- 
tematic arrangement  for  compensation  for  injured  or 
afflicted  workmen  in  whatever  capacity  such  might  be 
employed  and  to  provide  that  where,  as  in  counties  and 
municipalities,  the  state  is  sovereign,  such  arrangement 
should  be  compulsory.  This  is  but  following  out  the 
fundamental  idea,  basic  to  all  compensation  acta;  i,  e., 
that  the  industry  or  employment  which  requires  human 
agency  for  its  operation  should  look  to  the  care  and 
upkeep  of  that  agency,  no  less  than  to  other  elements 
of  efficiency. 

Again  appellant  urges  that,  as  counties  are  not  liable 
for  tortious  actions  this  statute  imposes  a  compulsory 
burden  which  was  not  formerly  in  existence.  This  con- 
tention rests  on  the  theory  that  workmen's  compensation 
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laws  are  enacted  to  meet  the. rule  of  the  employers' 
liability  for  injury  to  employees.  The  premise  is  fal- 
lacious. The  proper  theory,  and  that  on  which  the 
original  Bismarckian  compensation  acts  were  founded, 
and  that  which  appears  as  the  spirit  underlying  all  such 
laws  subsequently  created,  is  rather  that  the  thing  which 
requires  human  labor  and  consumes  human  energy  in 
its  operation  shall  bear  an  equitable  share  by  way  of 
compensation  to  those  or  the  dependents  of  those  who 
are  deprived  of  the  fruits  of  their  labor,  where  such 
deprivation  grows  out  of  or  is  sustained  in  the  course 
of  employment. 
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THE  STATE  OF  NEVADA.  Respondent,  v.  AL. 

SNYDER,  Appellant. 

I172rac.3M] 

1.  ROBB£BV AUUINIBTBATtOn   Of   I'OISON STATUTE "FOBCE." 

Where  defeudaiit  udmlnlatered  ix>l80ii  to  produce  unton- 
wloiinnesR  and  took  money  from  ohhIi  roister  in  saloon  of 
wlilcb  uncoil  scions  penwu  bad  cbai^e.  be  was  gu'lty  of  "rot>- 
bery,"  defined  by  statute  to  be  unlawful  taking  of  personal 
l»M>l(erty  from  iieritoii  of  auotber  or  iu  bis  preiwiice  against  bis 
will  by  uieaiiH  of  force  or  violence  or  fear  of  lujurj',  wini'e  tlie 
adm  In  let  ration  of  tbe  poison  constituted  "force." 

2.  ItoBBEBT — Poison — SvmciEBCY  or  Evidence. 

In  a  prosecution  for  robbery  by  admlnlsterinfc  cbtoral 
bydrate  to  |)rodn<'e  un<-onscloiiMues».  evidence  IicM  not  to  sbow 
tbat  tbe  couditlon  in  wbk-ti  tbe  person  robbetl  was  found  rould 
not  have  been  ho  caused. 

3.  ItOBBEBY — Si:KFICIEn('V  OF  Kmi>encb. 

In  a  prose«'ution  for  I'obberj'  by  aduiluiatering  cbloral  bydrate 
to  render  un<-onsciouB  tiie  barkeeiwr  wbose  casb  register  was 
robbed,  evldeiuv  connectlug  tlefeudant  witb  tlie  crime,  filtered 
to  bare  been  cuinniltted  by  blinself  and  two  others,  Itelii  to 
HUHtaiu  conviction. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  E.  J.  L.  Taber,  Judge. 

AI.  Snyder  web  convicted  of  robbery,  and  appeals. 
Atfinned. 
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Withers  &  Withers,  for  Appellant: 

The  court  erred  in  refusing  to  advise  the  jury  to  bring 
in  a  verdict  acquitting  the  defendant,  when  requested  so 
to  do.  There  was  no  proof  that  chloral  had  been  admin- 
istered; and  if  in  fact  it  had  been  administered,  there 
was  no  proof  that  the  defendant  had  been  in  any  way 
connected  with  such  administration.  The  possession  of 
chloral  hydrate  and  opportunity  of  administering  it  are  of 
themselves  no  evidence  to  support  the  crime  of  robbery. 
The  state  must  show,  or  at  least  introduce  evidence  tend- 
ing to  prove,,that  the  victim  was  actually  suffering  from 
this  specific  drug.  The  state  had  it  in  its  power  to  make 
all  necessary  tests. 

Even  though  the  court  may  find  the  evidence  sufficient 
to  show  the  administration  of  chloral — the  only  force 
alleged— that  finding  would  embrace  two  distinct  pre- 
sumptions, which  would  be  based  on  two  grounds,  each 
supported  merely  by  circumstantial  evidence.  First,  the 
presumption  that  chloral  was  actually  used,  and,  second, 
that  it  was  used  in  such  quantity,  quality  and  conditions 
that  it  caused  insensibility  in  the  victim.  Even  should 
this  finding  be  had,  there  can  be  no  conviction,  because 
the  court  will  not  uphold  the  still  further  presumption 
that  because  this  defendant  was  present  at  the  time  of 
the  robbery  he  presumably  was  connected  with  it,  and 
presumably  helped  in  the  presumed  administration  of 
.  chloral  which  presumably  might  have  caused  death. .  A 
complete  chain  of  circumstances  must  be  proven.  (Horgan 
V.  Iruiart.  41  Nev.  228,  168  Pac.  953.) 

The  administration  of  chloral  does  not  constitute  the 
force  and  violence  required  under  our  statute  defining 
robbery.  There  is  no  evidence  of  fear  in  the  case.  Force 
is  an  essential  element  of  the  crime  of  robbery.  By 
"force  and  violence"  is  meant  the  physical  application  of 
force;  physical  and  muscular  effort  that  will  overcome 
the  resistance  of  the  victim.  (24  Am.  &  Eng.  Ency.  Law, 
992;  Nelsm  v.  State.  145  Pac.  315;  2  Bishop,  Crim.  Law, 
7th  ed.  1166;  34  Cyc.  1796;  Wharton,  Crim.  Law,  3d  ed.; 
Brown  v.  Comm. ,  13  Am.  St  Rep.  478;  State  v.  McCune,  70 
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Am.  Dec  178;  Reynolds  v.  State,  132  Pac  434;  M<ynaghan 
V.  Stofe,  134Pac.  77.) 

It  has  been  decided  by  this  court  in  numerous  cases  that 
the  judgment  will  be  reversed  and  tiie  verdict  of  guilty 
set  aside  if  there  is  not  sufficient  evidence  to  support  it, 
and  that  in  order  that  the  evidence  be  sufficient  there 
must  be  a  substantial  conflict.  There  is  no  substantial 
conflict  in  this  case.  {State  v.  V.  &  T.  Ry.  Co.,  23  Nev. 
283;  Horgan  v.  IndaH,  168  Pac.  953;  State  v.  Thompson, 
101  Pac.  557;  State  v.  Whitaker,  89  Nev.  159. ) 

Geo.  B.  Thatcher,  Attorney-General,  E.  T.  Patrick, 
Deputy  Attorney-General,  WiUiam  McKnight,  Deputy 
Attorney-Genera!,  and  E.  F.  Luruford,  District  Attorney, 
for  Respondent: 

The  administering  of  drugs  and  poisons  constitutes 
assault  and  battery.  (2  R.  C.  L.  5^.)  "It  has  always 
been  regarded  as  permissible  to  charge  the  adminis- 
tering of  poison  as  an  assault,  and  the  same  reasoning 
applies  to  the  application  of  injurious  drugs. "  (2  Wharton, 
Crim.  Law,  sec.  1246. )  The  administering  of  croton  oil 
was  held  to  constitute  assault  and  battery.  {States. 
Monroe,  43  L.  R.  A.  861.)  "A  man  may  be  said  to  take 
by  violence  who  deprived  the  other  of  the  power  of 
resistance  by  whatever  means  he  did  it"  (Russell  on 
Crimes,  2d  ed.  vol.  1;  CommonweaUk  v.  Stratton,  19  Am. 
Rep.  360.) 

It  has  been  decided  in  numerous  cases  that  if  there  is 
any  evidence  tending  to  support  the  verdict  this  court 
will  not  reverse  the  case.  {State  v.  McGinnis,  6  Nev.  109; 
State  V.  Glovery,  10  Nev.  24;  State  v.  Hvff,  11  Nev.  17; 
State  V.  RayTitond.  12  Nev.  98;  State  v.  Crazier,  12  Nev. 
300;  State  v.  MiUs,  12  Nev.  403;  State  v.  Wong.  22  Nev. 
336;  State  v.  Buralli,  27  Nev.  41;  State  v.  Preston,  30 
Nev.  301;  State  v.  Thompson.  31  Nev.  209;  State  v. 
Whitaker,  39  Nev.  159.)  "The  rule  is  that  judgments 
will  be  reversed  for  alleged  errors  in  instructions  only 
when,  looking  at  the  testimony,  we  can  see  that  the  jury 
may  have  been  misled  by  them  to  the  prejudice  of  the 


by  Google 


456  State  V.  Snyder  i4istNeT. 

Opiaion  ot  tbe  Court — Coleman,  J. 

defendant,  or  when,  in  the  absence  of  testimony,  it  is 
apparent  that  the  instructions  would  be  improper  under 
any  possible  condition  of  the  evidence."  {State  v.  Lave- 
UsB,  17  Nev.  424;  People  v.  Donahue,  45  Cal.  322;  People  v. 
Strong,  46"  Cal.  303.) 

By  the  Court,  Colehan,  J. ; 

Appellant  was  convicted  of  the  crime  of  robbery,  and 
appeals. 

"Robbery"  is  defined  by  our  statute  to  be: 

"The  unlawful  taking  of  personal  property  from  the 
person  of  another,  or  in  his  presence,  against  his  will, 
by  means  of  force  or  violence  or  fear  of  injury,  immedi- 
ate or  future,  to  his  person  or  property ;  *  •  •  the 
degree  of  force  is  immaterial."  (Rev.  Laws,  6427.) 

The  state  did  not  contend  upon  the  trial  that  appellant 
used  actual  force  in  perpetrating  the  crime,  but  con- 
structive force,  in  that  he  administered  poison  to  one 
Cooper  with  the  intention  of  producing  unconsciousness, 
and  while  Cooper  was  in  that  condition  took  money  from 
a  cash  register  in  the  saloon  of  which  the  latter  had 
charge. 

Appellant  contends  that  under  our  statute  defining 
"robbery"  there  can  be  no  such  thing  as  constructive 
force.  Force  was  an  essential  element  in  both  robbery 
and  rape  at  common  law,  and  is  so  by  statute,  except 
in  rape  where  carnal  knowledge  is  had  of  a  female 
under  the  age  of  consent ;  but  it  has  been  held  in  this 
state,  in  England,  and  in  some  of  the  other  states,  that 
the  force  used  in  perpetrating  the  crime  of  rape  may  be 
constructive  as  well  as  actual.  In  the  case  of  Queen  v. 
Camplin,  1  Cox,  Crim.  Law  Cas.  220,  1  Car.  &  K.  746,  1 
Denison,  Crim.  Cas.  89,  wherein  the  defendant  gave  a 
young  girl  liquor  for  the  purpose  of  exciting  her  pas- 
sions, and  not  with  the  intention  of  causing  intoxi- 
cation, but  from  which  she  became  intoxicated,  and 
while  she  was  in  that  condition  and  insensible  he  had 
carnal  intercourse  with  her,  the  court  said  that : 

"Hie  case  therefore  falls  within  the  description  of 
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those  cases  in  which  force  and  violence  constitute  the 
crime,  but  in  which  fraud  is  held  to  supply  the  want  of 
both." 

In  Lewis  v.  State,  30  Ala.  54,  68  Am.  Dec.  113,  it  was 
said: 

"It  is  settled  by  a  chain  of  adjudication,  too  long  and 
unbroken  to  be  now  shaken,  that  force  is  a  necessary 
ingredient  in  the  crime  of  rape.  (Bishop's  Crim.  Law, 
sec.  411.)  The  only  relaxation  of  this  rule  is  that  this 
force  may  be  constructive.  Under  this  relaxation,  it  has 
been  held  that  where  a  female  was  an  idiot,  or  had  been 
rendered  insensible  by  the  use  of  drugs  or  intoxicating 
drinks,  and,  in  one  case,  where  she  was  under  the  age 
of  ten  years,  she  was  incapable  of  consenting,  and  the 
law  implied  force.  (Rex  v.  Ryan,  2  Cox's  C.  C.  115; 
Commonwealth  v.  Fields,  4  Leigh,  Va.  649;  State  v. 
Shepard,  7  Conn.  54 ;  Regina  v.  Camplin,  1  Car.  &  Kir. 
746;  Bishop's  Or.  Law,  sec.  343.)" 

In  Pomeroy  v.  State,  94  Ind.  96,  48  Am.  Rep.  146, 
wherein  the  defendant  had  been  convicted  of  rape,  the 
court  said : 

.  "In  People  v.  Croswell  [Crosswell  v.  People']  13  Mich. 
427,  87  Am.  Dec.  774,  after  citing  some  decisions,  both 
in  England  and  in  this  country,  to  the  effect  that  if  the 
woman's  consent  is  obtained  by  fraud  the  crime  of  rape 
is  not  committed,  Cooley,  J.,  said :  'But  there  are  some 
cases  in  this  country  to  the  contrary,  and  they  seem  to 
us  to  stand  upon  much  the  better  reasons,  and  to  be 
more  in  accordance  with  the  general  rules  of  criminal 
law.  (People  v.  Metcalf,  1  Whart.  C.  C.  378,  and  note 
381;  State  v.  Shepard,  7  Conn.  54.)  And  in  England, 
where  a  medical  practitioner  had  knowledge  of  the 
person  of  a  weak-minded  patient,  on  pretense  of  medical 
treatment,  the  offense  was  held  to  be  rape.  (Regina  v. 
Stanton,  1  C.  &  K.  415, 1  Den.  C.  C.)  The  outrage  upon 
the  woman,  and  the  injury  to  society,  is  just  as  great  in 
these  cases  as  if  actual  force  had  been  employed;  and 
we  have  been  unable  to  satisfy  ourselves  that  the  act  can 
be  said  to  be  any  less  against  the  will  of  the  woman 
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when  her  consent  is  obtained  by  fraud  than  when  it  is 
extorted  by  threats  or  force.' " 

In  another  rape  case  the  Supreme  Court  of  Wisconsin 
says: 

"Under  such  circumstances,  the  assault  with  intent  to 
commit  rape  is  complete,  and  we  find  no  objection  to 
the  instruction  because  it  did  not  require  that  some  addi- 
tional force  must  be  employed  by  the  assailant  to  that 
involved  constructively  in  the  acts  of  giving  her  the 
liquor  with  these  intents  in  his  mind.  There  is  no  dispute 
but  that  he  took  the  actual  steps  of  giving  her  the  liquor, 
and,  since  the  jury  found  this  was  done  with  the  crimi- 
nal intent  charged,  the  essentials  of  tiie  offense  are 
present.  (State  v.  Lung,  21  Nev.  209,  28  Pac.  235,  37 
Am.  St.  Rep.  505.) "  (Quinn  v.  State,  153  Wis.  573.  142 
N.  W.  510,  46  L.  R.  A.  n.  s.  422.) 

This  court,  in  considering  a  case  wherein  the  defen- 
dant was  convicted  of  an  attempt  to  commit  rape,  after 
reviewing  the  authorities  wherein  it  had  been  held  that 
the  force  necessary  to  constitute  rape  might  be  con- 
structive, said : 

"As  an  attempt  to  commit  a  crime  can  only  be  made 
under  circumstances  which,  had  the  attempt  succeeded, 
would  have  constituted  the  entire  substantive  offense 
(1  Bish.  Crim.  Law,  sees.  7S1,  736;  State  v.  Brooks,  76 
N.  C.  1),  the  result  which  we  gather  from  these  princi- 
ples is  that,  for  a  man  to  be  guilty  of  the  crime  of  an 
attempt  to  commit  rape,  he  must  have  intended  to  use 
the  force  necessary  to  accomplish  his  purpose,  notwith- 
standing the  woman's  resistance,  or,  in  the  case  of  con- 
structive force,  to  either  destroy  her  power  to  resist  him 
by  the  administration  of  liquors  or  drugs,  or  to  take 
advantage  of  the  fact  that  she  was  already  in  a  condition 
in  which  either  the  mental  or  physical  ability  to  resist 
is  wanting."  (State  v.  Lung,  21  Nev.  209,  28  Pac.  236, 
37  Am.  St.  Rep.  505.) 

It  will  be  seen  that  the  court,  in  the  last-mentioned 
case,  he)d  that  one  of  two  things  would  constitute 
constructive  force,  namely  (a)  the  destroying  of  the 
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woman's  power  of  resistance  by  administering  liquors  or 
drugs,  or  (b)  the  taking  advantage  of  the  fact  that  the 
woman  was  already  in  the  condition  in  which  the  mental 
or  physical  abiUty  to  resist  was  wanting. 

See,  also,  Hirdes  v.  Cross,  Ottawa  Circuit  Judge,  174 
Mich.  321,  146  N.  W.  646,  52  L.  R.  A.  n.  s.  373 ;  Rahke  v. 
State.  168  Ind.  615,  81  N.  E.  584. 

1.  We  are  unable  to  see  why  a  different  rule  should 
be  established  in  a  case  wherein  robbery  is  charged  and 
in  which  force  is  an  essential  element,  than  in  a  case 
wherein  rape  is  the  charge,  wherein  force  is  likewise  an 
essential  element.  If  constructive  force  may  be  used 
in  the  one  case,  why  not  in  the  othei;  ?  No  satisfactory 
reason  has  been  advanced  why  a  different  rule  should 
exist,  and  we  are  unable  to  think  of  one  worthy  to  be 
mentioned,  and  are  therefore  of  the  opinion  that  the 
trial  court  did  not  err  in  holding  that  constructive  force 
was  resorted  to  by  appellant. 

2.  It  is  also  contended  in  behalf  of  appellant  that  the 
evidence  of  the  doctors  shows  that  the  condition  in 
which  Cooper  was  found  could  not  have  been  caused  by 
chloral  hydrate,  as  contended  by  the  state,  for  the  rea- 
son that  the  witness  Cooper  testified  that  almost  immedi- 
ately upon  drinking  the  beer  testified  to  he  became 
unconscious,  because,  as  contended,  chloral  hydrate  does 
not  produce  the  condition  of  unconsciousness  in  which 
Cooper  was  found  in  less  than  thirty  minutes,  unless  a 
dose  is  taken  which  will  cause  certain  death.  While  one 
of  the  witnesses  testified  flatly  that  chloral  hydrate 
would  not  produce  unconsciousness  In  less  than  thirty 
minutes.  Dr.  Kistler,  who  had  been  called  to  attend 
Cooper,  did  not  so  testify ;  and,  while  his  testimony  was 
somewhat  uncertain,  he  did  state ; 

"At  the  time  that  I  was  called  to  treat  the  man,  I 
supposed  he  was  suffering  from  chloral  poisoning,  I 
have  the  same  opinion  now." 

From  an  examination  of  the  works  of  text-writers, 
it  is  apparent  that  what  may  be  a  medicinal  dose  for 
one  person  is  a  poisonous  dose  for  another.    In  some 


by  Google 


State  v.  Snyder 


opinion  of  the  Gonrt — Coleman,  J. 


instances  a  dose  of  thirty  grains  has  proven  fatal,  while 
in  other  cases  more  than  an  ounce  has  been  taken  with- 
out ill  effect.  (Reese,  Med.  Juris.  &  Tox.,  8th  ed.  573; 
Herold's  Man.  of  Legal  Medicine,  p.  105.) 

Taylor,  in  his  Principles  of  Medical  Jurisprudence, 
vol.  1,  p.  387,  speaking  of  this  drug,  says: 

"  It  has  been  given  in  very  large  doses,  sometimes  with 
benefit,  but  at  other  times  causing  dangerous  symptoms, 
followed  by  death.  *  *  *  A  patient  under  Dr. 
Habershon'at  Guy's  took  half  a  drachm  (30  grains)  of 
the  hydrate  at  night.  He  became  unconscious  almost 
immediately  after  swallowing  the  draught — the  face 
and  hands  turned  livid  and  cold,  and  breathing  took 
place  only  at  long  intervals,  indeed  for  about  five  hours 
death  seemed  impending.  He  recovered  the  next  day. 
(Lancet,  1870,  2,  402.)  A  case  is  reported  in  the  same 
journal  in  which  a  dose  of  160  grains  was  given  by  mis- 
take to  an  hospital  patient,  a  middle-aged  man.  The 
man  slept  well  and  recovered,  notwithstanding  the  large 
dose  taken." 

We  do  not  think  the  contention  of  appellant  can  be 
sustained. 

3.  It  is  also  contended  that  the  evidence  is  not  suffi- 
cient to  connect  appellant  with  the  crime.  The  defen- 
dant was  jointly  charged  with  Pat  Bond  and  Sherman 
Owensby  with  the  crime  of  which  he  was  convicted,  but 
upon  application  he  was  granted  a  separate  trial.  The 
testimony  on  the  part  of  the  defense  shows  that  on  the 
evening  of  June  26,  1917,  the  defendant  first  met  Pat 
Bond  in  Reno,  and  together  they  visited  several  saloons ; 
that  on  the  following  morning  Owensby,  who  was  then 
unknown  to  appellant,  arrived  from  Sacramento  and 
met  Bond,  whom  he  had  known  in  Southern  California ; 
that  later  they  were  met  by  appellant,  after  which  they 
visited  several  saloons  together.  Shortly  after  noon  of 
that  day  they  all  took  the  same  street-car  for  Sparks, 
though,  as  they  testified,  appellant  did  not  know  that 
Bond  and  Owensby  were  on  the  car,  nor  did  they  know 
that  appellant  was  aboard.    The  car  passed  through  the 
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town,  and  when  it  reached  the  end  of  the  line  they  all 
got  off;  Bond  and  Oweosby  going  to  the  Rio  Vista 
saloon,  followed  by  appellant.  They  had  several  drinks, 
after  which  a  lunch  was  ordered  and  served  by  Cooper, 
the  bartender,  on  a  table  in  the  saloon.  Cooper  was 
invited  to  join  the  party  and  got  for  himself  a  pint  of 
beer,  which  he  opened  and  placed  on  the  table  at  which 
the  lunch  was  served.  He  then  went  to  the  kitchen  for 
a  moment,  and  upon  his  return  began  to  drink  the  beer, 
and  soon  became  unconscious.  While  he  was  in  this 
condition  Bond  went  to  the  cash  register  and  took  there- 
from some  money.  Appellant  testified  that  when  Bond 
went  to  the  cash  register  he  became  scared  and  went 
outside  of  the  saloon  and  stopped  on  the  sidewalk,  and 
while  standing  there  was  passed  by  the  other  two  men, 
who  ran  up  the  street.  Appellant  then  walked  some  dis- 
tance from  the  saloon,  turned  around,  and,  as  he  claimed, 
was  on  his  way  to  the  depot  to  take  the  train  for  Love- 
lock and  while  walking  past  the  saloon  was  arrested. 
Chloral  hydrate  was  found  in  the  possession  of  the  other 
two  men;  and,  while  none  was  found  in  the  possession 
of  appellant,  a  day  or  two  after  his  arrest  two  small 
vials  of  the  drug  were  found  about  seventy-five  feet 
from  where  appellant  had  been  arrested.  It  further 
appeared  that  it  was  impossible  for  the  other  two  men 
to  have  been  at  the  point  at  which  the  vials  mentioned 
were  found  between  the  time  of  their  arrival  in  Sparks 
and  the  arrest. 

The  appellant  at  no  time  sought  to  render  any  assis- 
tance to  Cooper  or  to  notify  any  one  of  his  condition. 
In  view  of  this  chain  of  circumstances,  would  this  court 
be  justified  in  setting  aside  the  verdict  of  the  jury? 
This  court,  in  determining  the  sufficiency  of  circum- 
stantial evidence,  has  said : 

"If  the  circumstances,  all  taken  together,  exclude  to 
a  moral  certainty  every  hypothesis  but  the  single  one 
of  guilt,  and  establish  that  one  beyond  a  reasonable 
doubt,  they  are  sufficient."  {State  v.  Mandich,  24  Nev. 
336,  54  Pac.  516.) 
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Having  held  that  the  testimony  of  Dr.  Kistler,  who 
was  called  to  attend  Cooper,  to  the  effect  that  it  was 
his  opinion  that  Cooper's  unsciousness  was  caused  by  a 
dose  of  chloral  hydrate,  was  sufficient  to  justify  a  conclu- 
sion on  the  part  of  the  jury  that  Cooper's  condition  was 
due  to  a  dose  of  that  medicine,  let  us,  in  the  light  of  the 
rule  just  enunciated,  ascertain  if  the  circumstantial 
evidence  in  the  case  is  strong  enough  to  warrant  the  jury 
in  concluding  that  appellant  was  a  party  to  its  adminis- 
tration to  Cooper.  If  appellant  was  not  a  party  to  the 
crime,  he  is  the  victim  of  a  most  remarkable  chain  of 
circumstances.  Appellant's  association  with  Bond  on  the 
night  of  June  26  might  have  been  a  mere  chance  affair; 
his  meeting  Owensby  the  next  morning,  shortly  after  his 
arrival  from  Sacramento,  may  have  had  no  significance; 
his  going  to  Sparks  on  the  same  car  might  have  been 
a  mere  coincidence,  but  his  riding  through  the  town  of 
Sparks  to  the  end  of  the  car  line,  as  did  Bond  and 
Owensby,  is  a  very  suspicious  circumstance;  his  fol- 
lowing Bond  and  Owensby  into  the  Rio  Vista  saloon 
would  not  necessarily  signify  anything;  his  drinking 
with  them  might  have  been  merely  the  result  of  a  desire 
to  quench  his  thirst ;  his  partaking  of  lunch  with  them 
might  have  signified  nothing  more  than  a  desire  to  be 
sociable;  the  two  vials  of  chloral  hydrate  may  have 
been  lost  by  some  one  else — but  to  what  could  appellant's 
failure  to  call  for  help  when  Cooper  became  unconscious 
have  been  due?  If  he  was  blameless,  why  did  he  merely 
walk  out  of  the  saloon  and  stand  on  the  sidewalk,  when 
the  cash  register  was  being  robbed,  without  giving  an 
alarm?  In  our  opinion,  while  none  of  the  circumstances 
mentioned,  considered  alone,  necessarily  signifies  any- 
thing, it  could  hardly  be  possible  for  a  chain  of  circum- 
stances such  as  those  mentioned  to  have  existed  by 
mere  chance,  and  we  are  of  the  opinion  that  they  were 
sufficient  to  justify  the  jury  in  bringing  in  a  verdict  of 
guilty. 

It  is  ordered  that  the  judgment  be  affirmed. 

Sanders,  J. :  I  concur. 
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McCairaii,  C.  J.,  concurring 


McCarran,  C.  J.,  concurring: 

I  concur. 

In  my  judgment  the  very  language  of  our  statute 
opens  the  door  to  the  reason  and  admits  the  rule  which 
recognizes  constructive  force.  By  the  statute  it  is 
declared  that : 

"Robbery  is  the  unlawful  taking  of  personal  properly 
from  the  person  of  another,  or  in  his  presence,  against 
his  will,  by  means  of  force  or  violence  or  fear  of  injury 
*  •  *  to  obtain  or  retain  possession  of  the  property, 
or  to  prevent  or  overcome  resistance  to  the  taking;  in 
either  of  which  cases  the  degree  of  force  is  immaterial." 
(Rev.  Laws,  6427.) 

The  agency  of  constructive  force  is  recognized  by 
authorities  without  number,  where  this  agency  has 
appeared  in  the  perpetration  of  the  crime  of  rape.  In 
such  crimes,  the  administering  of  liquor  or  drugs  to  an 
extent  sufficient  to  destroy  the  power  of  resistance  is 
declared  to  meet  the  law's  contemplation  of  force. 
{People  V.  Espanol,  16  Porto  Rico  Rep.  203;  State  v. 
Wojren,  232  Mo.  185,  134  S.  W.  522,  Ann.  Cas.  1912b, 
1048.) 

In  considering  the  subject,  Mr,  Wharton,  referring 
to  the  crime  of  robbery,  recognizes  constructive  force 
as  sufficient  to  satisfy  the  law's  requirement.  (1 
Wharton's  Law  of  Crimes,  10th  ed.  p.  744,  sec.  850.) 

The  reason  which  gave  rise  to  the  recognition  of 
constructive  force  in  cases  of  rape  is  equally  cogent  in 
furtherance  of  a  relaxation  of  the  rule  as  to  the  element 
of  force  in  the  crime  of  robbery  to  the  extent  that  the 
necessary  ingredient  in  that  respect  may  be  only  con- 
structive. "Force"  is  the  poWer  or  energy  by  which 
resistance  is  overcome.  In  the  crime  of  robbery  "the 
degree  is  immaterial,"  says  the  statute.  When,  to  take 
the  personal  effects  of  another,  a  blow  is  struck  with  a 
bludgeon,  thereby  paralyzing  the  victim's  power  of  resis- 
tance, the  taking  will  constitute  robbery.  The  same 
effect  might  be  produced  on  the  victim  by  the  physical 
act  of  administering  a  deadly  potion.     In  either  case 
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resistance  is  involuntarily  overcome.  Great  physical 
strengi^h  might  be  required  to  accomplish  the  result  in 
the  first  instance,  while  a  mere  turning  of  the  hand 
might  effect  the  consequence  in  the  second ;  force,  how- 
ever, is  present  in  both.  The  agency  through  which  the 
force  operates  is  immaterial.  The  result  in  either  case 
is  the  overcoming  of  resistance  without  the  voluntary 
cooperation  of  the  subject  whose  resistance  is  repressed; 
this  is  the  test. 

In  the  case  at  bar,  resistance  was  overcome  by  force 
which  operated  through  the  agency  of  chloral  hydrate, 
admipistered  to  the  party  in  charge  of  the  saloon. 
Destruction  of  the  power  of  resistance  was  accomplished 
by  the  act  of  the  defendant,  operating  through  the  force 
and  efficacy  of  the  poison.  A  blow  with  a  "billy"  might 
have  produced  this  same  result.  To  say  that  the  one 
method  would  have  been  less  forceful  than  the  other  in 
bringing  about  the  consequence  is  but  to  conjure  with 
comparison. 
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[No.  231  5a I 

THE    STATE    OF    NEVADA,  Respondent,  v.  PAT 
BOND  AND  SHERMAN    OWENSBY,  Appellants. 

[172Pac.3e7] 
1.  Criuinal  Law — Appeal — Habmless  Ebbob — Instbuction, 

Where  the  Inforniatlon  charging  robberj'  did  not  allege  the 
use  of  chloral  hydrate  or  Hiiy  rtriiR  to  render  unconscious  the 
Ijcraoii  robbed,  but  all«;eil  the  iwliberj-  wub  (■ommltted  by  force 
and  violeuce,  and  tbe  evidence  Hbowed  that,  while  much  cbtoral 
hydrate  vr&e  found  on  defendants,  some  was  In  solution,  and 
lu  one  bottle  a  forelgi)  substnn<'e.  as  Hugnr  or  digitalis,  had  been 
mlsed  with  chloral  hydntte.  defendauts  were  not  prejudiced  by 
nn  Instruction  that  the  state  must  prove  beyoad  a  reasoDable 
doubt  that  a  drug  was  nctunlly  administered  to'  the  person 
robbed,  etc..  Instead  of  their  request  using  tbe  phrase  "snch 
chloral  hydrate."  Instead  of  the  phrase  "a  drug." 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  E.  J.  L.  Taber,  Judge. 

Pat  Bond  and  Sherman  Owensby  were  convicted  of 
robbery,  and  they  appeal.    Affirmed. 

Withers  &  Withers,  for  Appellants: 

The  court  erred  in  instructing;  the  jury  that  the  giving 
of  drugs  or  poison  constitutes  the  force  or  violence  neces- 
sary to  support  a  charge  of  robbery  as  defined  by  our 
statute,  and  in  instructing  that  they  might  find  the  insen- 
sible condition  of  Cooper  to  have  been  due  to  the  admin- 
istration of  any  drug  or  poison  other  than  chloral  hydrate, 
which  was  the  only  drug  testified  to  have  been  in  the  pos- 
session of  the  defendants.  The  case  for  the  state  was 
based  upon  the  hypothesis  that  chloral  hydrate  only  had 
been  administered,  and  there  was  no  evidence  whatsoever 
that  the  defendants  had  any  other  drug  in  their  posses- 
sion, or  had  had  the  opportunity  to  administer  any  other 
drug,  or  that  the  victim's  condition  could  have  been 
caused  by  any  other  drug. 

There  is  no  competent  evidence  to  show  that  Cooper 
was  actually  suffering  from  chloral  poisoning,  but  the 
evidence  distinctly  shows  that  in  every  way  chloral  would 
have  caused  directly  opposite  symptoms.  Therefore,  the 
verdict  of  the  jury  should  be  set  aside,  on  the  ground 
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that  there  was  no  competent  evidence  to  show  that  chloral 
was  actually  administered, 

Geo.  B.  Thatcher,  Attorney-General,  E.  T.  Patrick, 
Deputy  Attorney-General,  WHliam  McKnight,  Deputy 
Attorney-General,  and  E.  S.  Lun^ord,  District  Attorney, 
for  Respondent: 

The  expert  witnesses  did  not  seem  to  a^ree  as  to  the 
eJTect  which  the  administration  of  chloral  should  have 
produced  upon  the  victim  of  the  robbery.  It  can  make 
little  difference  in  law  whether  he  was  rendered  uncon- 
scious by  pure  chloral  or  by  chloral  mixed  with  some 
other  poison.  Medical  writers  do  not  a^ree  with  some  of 
the  expert  testimony  offered  at  the  trial.  (1  Hamilton, 
Medicine,  469;  Taylor,  Medical  Juris.  208;  Reese,  Medical 
Juris.  572;  Herotd,  Manual  of  Le^l  Med.  104;  Holland, 
Med.  Chem.  &Tox.  384.) 

It  is  difficult  to  understand  why  the  facts  of  this  case 
do  not  bring:  it  squarely  within  the  definition  of  robbery. 
The  poison  administered  to  Cooper  was  certainly  for  the 
purpose  of  obtaining  possession  of  his  property  and  to  pre- 
vent or  overcome  resistance  to  the  taking.  "Experience 
has  shown  the  most  common  abuse  of  poison  to  consist 
in  its  application  as  an  auxiliary  to  the  commission  of 
other  crimes.  And  it  is  wonderfully  adapted  to  the  nefar- 
ious purpose.  Easily  disguised  in  most  kinds  of  food, 
capable  of  producing  effects  through  small  quantities, 
subtle  and  overpowering  in  its  operation,  it  may  be  admin- 
istered with  ease  and  secrecy,  and  accomplish  every 
villainous  purpose,  from  producing  sleep  and  stupor  to 
insanity  and  paralysis  and  death;  and  there  are  no 
agencies  more  difficult  to  detect."  (People  v.  Carmichad, 
5  Mich.  20.) 

By  the  Court,  Coleman,  J. : 

The  facts  in  this  case  are  substantially  the  same  as 
those  in  the  case  of  State  v.  Al  Snyder,  41  Nev.  453, 172 
Pac.  364,  this  day  decided.  The  only  question  which  we 
deem  it  necessary  to  consider  is  that  raised  by  the 
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assignment  of  error  based  upon  the  action  of  the  court  in 
refusing  to  give,  without  modification,  instruction  D2, 
which  reads  as  follows: 

"You  are  further  instructed  that  although  you  may 
find  from  the  evidence  that  the  defendants,  or  either  of 
them,  may  have  had  in  his  possession  chloral  hydrate  and 
may  have  had  the  opportunity  to  use  the  same,  such  facts 
alone  are  insufficient  to  convict  the  defendants  of  the 
offense  charged,  to  wit,  robbery;  but  the  state  must  prove 
beyond  a  reasonable  doubt  that  such  chloral  hydrate  was 
actually  administered  to  the  said  Cooper  and  was  actually 
taken  by  him,  and  that  such  drug,  and  not  some  other 
cause,  made  the  said  Cooper  become  unconscious  and 
insensible. " 

The  court  modified  the  instruction  by  substituting  for 
the  italicized  words  the  following,  "a  drug,"  and  as  thus 
modified  it  was  given. 

The  information  charging  the  defendants  with  robbery 
did  not  allege  the  use  of  chloral  hydrate,  or  any  drug, 
but  alleged  that  robbery  was  committed  by  the  use  of 
force  and  violence;  and  the  evidence  showed  that,  while 
a  large  quantity  of  chloral  hydrate  was  found  upon  the 
defendants,  some  of  it  was  in  solution,  and  the  analysis  of 
one  bottle  containing  the  solution  showed  that  a  foreign 
substance,  such  as  sugar  or  digitalis,  had  been  mixed  with 
chloral  hydrate.  We  are  unable  to  see  wherein  the  defen- 
dants were  prejudiced  by  the  instruction.  What  does  it 
matter  whether  the  jury  found  from  the  evidence  that 
the  defendants  administered  pure  chloral  hydrate  or 
chloral  hydrate  in  solution? 

Hawley,  C.  J.,  in  State  v.  Loveless,  17  Nev.  424,  30  Pac. 
1080,  quoted  with  approval  as  follows: 

"  The  rule  is  that  judgments  will  be  reversed  for  alleged 
errors  in  instruction  only  when,  looking  at  the  testimony, 
we  can  see  that  the  jury  may  have  been  misled  by  them 
to  the  prejudice  of  the  defendant,  or  when,  in  the  absence 
of  the  testimony,  it  is  apparent  that  the  instructions 
would  be  improper  under  any  possible  condition  of  the 
evidence." 
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We  do  not  think  the  defendants  were  in  any  way 
prejudiced  by  the  action  of  the  court,  and  the  judgment 
is  affirmed. 


I  No.  2333] 

DONALD  MACLEAN.  Respondent,  v.  GEORGE 
BRODIGAN,  AS  Seceetaey  of  State,  and 
MAURICE  SULLIVAN,  AS  Lieutenant-Governor 
AND  Ex  Oppicio  Adjutant-General,  Appellants. 

[172Pflr.375] 

1.  Statutes^Rkvivor  of  Statite  by  Title — EiJicrioNS — Electobs 

IS  Military  Sebvice— "Ambhdment" — ■''Revision" — "REint" 
The  provlBlou  of  Const  art.  4.  sec.  17.  thnt  no  law  nball  be 
revised  or  aiuended  hy  reference  to  its  title  only,  does  uot  render 
iiivnlid  tbe  provision  of  Statx.  IHIT.  c.  1!)7.  tlint  elector?)  tii  the 
inllltarj-  servit*  of  the  United  States  may  vote  In  ncivrdnnre 
with  Stats.  1809.  c.  &i,  which  was  repealed  by  Statn.  1)»13.  c 
284:  revival  by  title  uot  being  prolilblted:  for  an  "amendnieut" 
Is  an  alteration  elTecIln^  a  chnn^ie  In  the  draft,  or  form,  or  sub- 
stance, of  a  law  already  i>nncted.  or  of  a  bill  proposed  for 
euactiueiit.  but,  when  the  let^islatlve  body  attempts  to  revise. 
It  thereby  assumes  to  make  additions  or  chaujiefl  or  oorre«-tloD9 
to  niter  or  reform  somethiiiK  then  in  force  and  efre<'t.  and 
"revlBlon"  In  a  legislative  sense  applies  only  to  a  measure,  bill, 
or  law  then  having  existence,  life,  and  force,  and  cannot.  In  the 
natnre  of  things,  apply  to  a  nuilllled  or  repealed  act :  and 
the  term  "revive."  as  applied  to  legislative  jiroceedlngs.  slgnllles 
the  reconferenee  of  validity,  force,  and  effect,  at  least  the  rettm- 
fereiice  of  validity,  force,  and  effect  as  the  revived  measure,  law. 
or  bill  formerly  possessed. 

2.  Statutes — Incobpohation  of  Repealed  Act — Effect. 

Where  one  act  of  the  leslwlature  specifically  adopts  the  pro- 
visions of  another  act  upon  tbe  same  general  subject,  the  effect 
Is  to  Incorporate  the  adopted  act.  making  It  effective  for  tbe 
designated  purpose,  and  that  the  adopted  act  has  been  rejiealed 
Is  Ininiaterlnl. 

3.  Bij:cTioNS— Voting— rERSONS  Enoaqedin  "Militaby  Sehvicf^" 

Stats.  1017,  c.  107,  providing  for  taking  of  votes  of  electors 
In  tbe  military  service  of  the  United  States.  Is  a  compliance 
with  Const,  art  2.  sec.  X  and  is  not  void  for  discrlmliuitlon 
against  electors  In  the  nnval  service,  or  conmTlpted  men  in  the 
mllltaiy  service,  since  "mllitarj"  service''  Includes  every 
branch  of  service  In  either  the  army  or  the  navj-  of  the  United 
States. 

Appeal  from   First  Judicial  District  Court,  Ormsby 
County;  Frank  P.  Langan,  Judge. 
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Action  by  Donald  Maclean  against  George  Brodigan,  as 
Secretary  of  State  of  the  State  of  Nevada,  and  Maurice  J. 
Sullivan,  as  Lieutenant-Governor  and  ex  officio  Adjutant- 
General  of  the  State  of  Nevada.  From  an  order  over- 
ruling a  general  demurrer  to  the  complaint  and  judgment, 
defendants  appeal.    Sevened. 

Geo.  B.  Thatcher,  Attorney-General,  E.  T.  Patrick, 
Deputy  Attorney-General,  and  Wm.  McKnight,  Deputy 
Attorney-General  (Hoyt,  GiiAxms,  French  &  Springmeyer, 
of  Counsel),  for  Appellants: 

The  statute  of  1899  is  in  full  force  and  effect,  under 
the  well-defined  principle  of  law  that  where  one  statute 
adopts  the  particular  provisions  of  another  by  a  specific 
and  descriptive  reference  to  the  statute  or  the  provisions 
adopted,  the  effect  is  the  same  as  though  the  statute  or 
provisions  adopted  had  been  incorporated  bodily  into  the 
adopting  statute.  (2  Lewis's  Sutherland,  Stat  Constr. 
2d.  ed.  406,  407;  Phoenix  Assurance  Co.  v.  Fire  Depart- 
ment, 117  Ala.  644;  S.  V.  W.  Works  v.  San  Francisco,  22 
Cal.  439;  Sckwenke  v.  Union  Depot  R.  R.  Co.,  7  Colo.  515; 
Jmtes  V.  Dexter,  8  Fla.  285;  Tumey  v.  WilUtn,  36  111.  393; 
People  V.  Croasley,  261  111.  85;  Furbishv.  Comity  Commis- 
sioners, 93  Me.  127;  Haston  v.  Lamkin,  115  Mo.  33;  In  Re 
Greenfield,  191  Pa.  St.  295;  Ex  Parte  Barry,  12  R.  I.  51; 
Quinlin  v.  Railroad,  89  Tex.  372;  Garland  v.  Hickey,  75 
Wis.  183;  WixrthingUm  v.  District  Court,  37  Nev.  225.) 

Appellants  are  justified  in  performing  or  attempting  to 
perform  the  acts  complained  of.  The  demurrer  should 
have  been  sustained.  The  decision  of  the  lower  court 
should  be  reversed. 

H.  V.  Morehouse,  Amicus  Curix: 

The  only  inhibition  against  the  power  of  the  legislature 
as  to  the  right  form  and  manner  of  legislation  is  con- 
tained in  section  17,  of  article  4,  of  the  constitution  of 
Nevada,  which  reads:  "Each  law  enacted  by  the  legisla- 
ture shall  embrace  but  one  subject,  and  matters  properly 
connected    therewith,  which    subject    shall    be    briefly 
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expressed  in  the  title;  and  no  law  shall  be  revised  or 
amended  by  reference  to  its  title  only;  but  in  such 
case,  the  act  as  revised  or  section  as  amended,  shall  be 
reenacted  and  published  at  len^h."  It  will  be  observed 
that  this  provision  of  the  constitution  does  not  use  the 
word  "revive"  or  "revived,"  but  the  words  "revised  or 
amended."  The  word  "revive"  is  not  synonymous  with 
"amend"  or  "revise,"  and  has  an  entirely  different  mean- 
ing. This  being  so,  there  is  no  prohibition  in  our  con- 
stitution against  the  legislature  reviving  an  act  by 
reference  to  the  act,  and  making  such  act  a  part  of  a 
new  act,  even  if  such  act  has  been  heretofore  repealed. 
"In  the  absence  of  a  constitutional  provision  to  the  con- 
trary, revival  of  a  repealed  statute  by  reference  to  its 
title  only  is  valid.  Where  an  act  is  revived  by  a  subse- 
quent act,  it  is  revived  precisely  in  that  form  and  wiUi 
that  effect  which  it  had  at  the  time  when  it  expired." 
(34  Cyc.  1724;  36  Cyc.  1102;  In  Re  Woods,  31  Ch.  Div. 
Eng.  607;  Jones  v.  Dexter,  8  Fla.  276;  Wright  v.  Over- 
street,  50  S.  E.  487;  Gadkin  v.  Whitney,  63  S.  W.  188.) 
The  word  "military"  is  not  limited  solely  to  the  army; 
it  includes  the  navy.  Military  means  "pertaining  to 
war";  "concerned  with  war,"  and  includes  "volunteers." 
By  subdivision  2,  section  8,  Federal  Constitution,  the 
President  of  the  United  States  is  made  the  commander- 
in-chief  of  the  army  and  navy.  {Stacker  v.  United  States, 
39  Ct  CI.  300.) 

James  Glunn,  Amicus  Curite: 

A  repealed  act  may  be  revived,  even  upon  the  happening 
of  a  contingency.  (The  Brig  Aurora,  7  Cranch,  382.) 
Such  an  act  may  be  revived  either  expressly  or  condition- 
ally. (Field  v.  Clark,  143  U.  S.  682;  Pollock  v.  Bridgeport, 
29  L.  Ed.  148;  Flanders  v.  Town  of  Merrimac,  48  Wis.  567; 
Stevens  v.  McCargo,  9  Wheat.  502;  Potter's  Dwarris,  Stats, 
and  Constitutions,  p.  159. ) 

The  acts  of  1915  and  1917  revived  the  act  of  March  14, 
1899.     (Cutting's  Comp.  Laws,  1737.) 

The  act  in  question  provides  for  "taking  the  vote  of 
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electors  who  may  be  in  the  military  service  of  the  United 
States."  Soldiers  in  the  navy  are  certainly  in  the  military 
service,  the  navy  being  a  branch  of  that  service.  Consid- 
ering the  purpose  and  intent  of  the  act,  this  construction 
violates  no  rule.  It  is  true,  as  a  general  rule,  that  statutes 
have  no  extraterritorial  effect,  but  personal  statutes  are 
not  unknown  to  the  law.  "If  the  object  be  of  a  personal 
nature,  •  *  *  the  statute  is  purely  personal,  and  the 
quality  accompanies  the  person  everywhere."  {Potter's 
Dwarris,  Stats,  and  Constitutions,  pp.  90,  91,  92.) 

Warren  E.  BcUdy,  District  Attorney  (R.  A.  McKay,  of 
Counsel),  for  Respondents: 

The  appellants  have  relied  solely  upon  the  general 
proposition  that  where  one  statute  adopts  the  particular 
provisions  of  another  statute  by  a  specific  and  descriptive 
reference  thereto,  the  effect  is  the  same  as  though  the 
statute  or  provisions  adopted  have  been  incorporated 
bodily  into  the  adopting  statute,  and  contend  that  by  the 
provisions  of  the  statute  of  1917  appellants  are  authorized 
to  proceed  under  the  provisions  of  the  statute  of  1899  with 
reference  to  the  taking  of  votes  of  electors  in  the  military 
service  of  the  United  States.  This  position  is  challenged 
as  unconstitutional,  in  that  it  violates  section  77,  article 
4,  of  the  state  constitution,  which  provides  that "  each  law 
enacted  by  the  legislature  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title;  and  no  law  shall 
be  revised  or  amended  by  reference  to  its  title  only;  but, 
in  such  case,  the  act  as  revised,  or  section  as  amended 
shall  be  reenacted  and  published  at  length."  The  act  of 
1917  refers  to  the  date  of  approval  of  the  act  of  1899 
only,  and  does  not  even  state  the  title.  It  attempts  to 
revive  an  act  which  has  been  repealed.  (Stats.  1913, 
p.  568.) 

The  act  of  1899  unduly  and  unjustly  discriminates 
between  volunteers  in  the  "military  service"  and  volun- 
teers in  the  "naval  service,"  and  between  volunteers  and 
"conscripted"  men,  being  in  violation  of  section  3,  article 
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2,  of  the  state  constitution,  which  provides  that  "the 
right  of  suffrag^e  shall  be  enjoyed  by  all  persons,  other- 
wise entitled  to  the  same,  who  may  be  in  the  'military 
or  naval  service'  of  the  United  States." 

By  the  Court,  McCarran,  C.  J. : 

This  action  was  commenced  in  the  district  court  to 
enjoin  the  appellant  Sullivan,  as  adjutant-general,  from 
certifying  to  the  secretary  of  state  any  list  or  lists  of 
electors  now  engaged  in  the  military  service  of  the 
United  States,  and  to  enjoin  the  appellant  Brodigan,  as 
secretary  of  state,  from  incurring  any  expense  in  the 
purchase  of  ballot  paper  or  registration  supplies  for  the 
taking  of  the  votes  of  the  electors  of  the  State  of  Nevada 
now  engaged  in  the  military  service  of  the  United 
States,  and  from  incurring  any  cost  or  expense  therefor 
to  the  State  of  Nevada,  and  to  restrain  both  appellants 
in  their  official  capacity  from  doing  anything  whatever 
imposed  upon  them  or  either  of  them  by  the  act  of  the 
legislature  of  Nevada  of  March  14,  1899.  From  the 
order  overruling  a  general  demurrer,  an  appeal  to  this 
court  is  taken. 

1.  One  question  only  is  here  involved,  to  wit:  .  Is  the 
statute  of  March  14, 1899,  entitled  "An  act  to  provide  for 
taking  the  votes  of  electors  of  the  State  of  Nevada,  who 
may  be  in  the  military  service  of  the  United  States," 
now  in  force  and  effect  as  a  mode  by  which  citizens  of 
this  state  now  in  the  military  forces  of  the  United  States 
may  vote  in  our  state  elections  ?  The  act  just  referred 
to  (Stats.  1899,  p.  108)  was  one  the  original  purpose  of 
which  was  to  take  the  vote  of  the  electors  of  the  State 
of  Nevada  who  might  be  in  the  service  of  the  United 
States  and  beyond  the  territorial  limits  of  the  state.  It 
provided  that  the  adjutant-general  of  the  state  should 
in  due  time  make  and  deliver  to  the  secretary  of  state 
duly  certiiied  separate  lists  for  each  county  having 
soldiers  in  the  service,  giving  the  names  of  all  qualified 
electors  under  the  law  of  this  state  at  the  time  of  their 
enlistment,  etc.  By  the  provisions  of  the  act,  the  secre- 
tary of  state  was  required  to  immediately  transmit  duly 
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certified  copies  of  such  lists  to  the  commanding:  ofBcer 
of  each  of  the  organizations  of  which  electors  of  this 
state  might  be  members.  The  act  then  proceeds  to 
prescribe  for  the  holding  of  an  election  at  a  place  beyond 
the  territorial  limits  of  this  state,  where  electors  of  this 
state  might  be  engaged  in  the  military  service.  It 
designates  who  should  be  the  officers  of  such  election, 
how  the  vote  should  be  counted  and  canvassed,  and  how 
the  same  should  be  returned  or  transmitted  after  the 
election  was  conducted. 

By  an  act  approved  March  31,  1913,  entitled  "An  act 
relating  to  elections  and  removals  from  office,"  the  act  ■ 
of  March  14,  1899,  was  specifically  repealed.  (Stats. 
1913,  p.  568.) 

By  section  149  of  an  act  entitled  "An  act  relating  to 
elections,"  approved  March  29, 1915,  it  is  provided: 

"Electors  of  the  State  of  Nevada  in  the  military 
service  of  the  United  States  may,  when  called  into  such 
service,  vot«  in  accordance  with  the  provisions  of  the 
act  approved  March  14,  1899."   (Stats.  1915,  p.  507.) 

By  section  101  of  an  act  entitled  "An  act  relating  to 
elections,"  approved  March  24, 1917,  it  is  provided; 

"Electors  of  the  State  of  Nevada  in  the  military 
service  of  the  United  States  may,  when  called  into  such 
service,  vote  in  accordance  with  the  provisions  of  the 
act  approved  March  14,  1899."  (Stats,  1917,  p.  385.) 

It  is  the  contention  of  respondent  here  that  section 
101  of  the  act  of  1917,  just  quoted,  is  without  force  or 
effect,  and  that  the  act  of  March  14,  1899,  is  not  revived. 
We  have  been  referred  especially  to  our  constitutional 
provision  (section  17  of  article  4),  reading  as  follows: 

"Each  law  enacted  by  the  legislature  shall  embrace 
but  one  subject,  and  matter  properly  connected  there- 
with, which  subject  shall  be  briefly  expressed  in  the 
title ;  and  no  law  shall  be  revised  or  amended  by  refer- 
ence to  its  title  only;  but,  in  such  case,  the  act  as 
revised,  or  section  as  amended,  shall  be  reenacted  and 
published  at  length." 

In  furtherance  of  respondent's  contention  reference  is 
made  to  decisions  bearing  upon  constitutional  provisions 
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somewhat  similar  to  ours,  but  a  studied  difference  may 
be  noted  when  comparing  our  constitutional  provision 
with  the  provisions  in  states  like  Alabama,  New  Jersey, 
and  Kansas,  in  each  of  which  it  is  provided : 

"No  law  shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference  to  its  title 
only;  but  so  much  thereof  as  is  revived,  amended, 
extended,  or  conferred,  shall  be  reenacted  and  published 
at  lengrth."    (Const.  Ala.  art.  4,  sec.  45.) 

A  like  provision  is  found  in  the  constitution  of  New 
Jersey  (Const.  N.  J.  art.  4,  sec.  7),  and  also  in  the  con- 
.  stitution  of  Kansas  (Const.  Kan.  art.  2,  sec  16). 

If  by  our  constitutional  provision  the  legislature  was 
prohibited  from  reviving  statutes  by  title  only,  then 
the  rule  recognizing  the  effect  of  the  constitutional 
inhibition  might  be  relied  on  by  respondent  here. 

In  Riter  v.  Douglass,  32  Nev.  400,  109  Pac.  444,  we 
expressed  the  rule  directly  applicable  here : 

"Congress  is  authorized  only  to  enact  such  laws  as 
the  national  constitution  expressly  grants  it  or  is  clearly 
implied  with  the  grant ;  while  the  law-making  power  at 
the  state  is  authorized  to  enact  legislation  on  all  subjects 
which  are  not  expressly  prohibited  by  our  state  con- 
stitution or  in  contravention  of  the  federal  constitution." 

The  legislature  of  1917,  steeped  as  it  must  have  been 
in  the  atmosphere  of  contingency,  when  the  aurora 
borealis  of  war  was  all  too  visible,  sought  to  make  pro- 
vision for  the  taking  of  the  votes  of  citizens  of  this  state 
who  might,  at  the  time  of  the  holding  of  the  next  elec- 
tion, be  in  the  military  service  of  the  country.  The 
legislature  of  1899  had  enacted  a  law  comprehensive 
and  effective  at  least  for  conditions  then  prevailing.  A 
subsequent  legislature  had  repealed  that  statute,  but  the 
legislature  of  1917  sought  to  make  it  operative,  not  as 
an  individual  statute,  but  as  a  part  of  the  working  plan 
of  the  general  election  law. 

Acts  of  the  legislature  which  attempt  to  revive  a 
statute  formerly  nullified  are  not  to  be  confused  or  con- 
founded with  acts  attempting  to  amend  or  revise.    An 
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amendment  is  an  alteration  effecting  a  change  in  the 
draft,  or  form,  or  substance  of  a  law  already  enacted, 
or  of  a  bill  proposed  for  enactment.  {State  v.  Wright 
and  Harris,  14  Or.  365,  12  Pac.  708.)  When  the  legis- 
lative body  attempts  to  revise,  it  thereby  assumes  to 
make  additions  or  changes  or  corrections  to  ^Iter  or  to 
reform  something  then  in  force  and  eiTect.  Revision  in 
a  legislative  sense  can  only  apply  to  a  measure,  bill,  or 
law  then  having  existence,  life,  and  force,  and  cannot, 
in  the  very  nature  of  things,  apply  to  a  nullified  or 
repealed  act.  The  term  "revive,"  as  applied  to  legisla- 
tive procedings,  signifies  the  reconference  of  validity, 
force,  and  effect;  at  least,  the  reconference  of  such 
validity,  force,  and  effect  as  the  revived  measure,  law,  or 
bill  formerly  possessed.  While  revision  or  amendment 
by  title  only  is  by  our  constitution  prohibited,  such  pro- 
hibition does  not  extend  to  revival  by  title,  hence  the 
legislature  of  1917,  in  enacting  section  101  of  the  election 
law,  did  not  run  counter  to  the  constitutional  provision. 

2.  Where  one  act  of  the  legislature  specifically  adopte 
provisions  of  another  act,  the  latter  being  of  the  same 
general  subject-matter,  or  being  by  nature  or  substance 
properly  connected  therewith,  the  effect  of  the  adopting 
act  is  to  incorporate  the  adopted  act  and  make  the  latter 
effective  in  the  policy  and  for  the  purpose  designated. 
The  fact  that  the  adopted  act  may  have  been  at  a 
former  time  repealed  or  nullified  does  not  operate  against 
its  effectiveness  when  revived  by  adoption  into  a  valid 
and  effective  law.  (Lewis's  Sutherland,  Stat.  Const.  2d 
ed.  p.  788;  People  v.  Glassco,  203  111.  353,  67  N.  E.  499.) 
The  rule  which  we  have  applied  here  has  found  sanction 
even  under  that  strict  rule  of  construction  which  applies 
to  criminal  statutes.  {State  v.  Caseday,  58  Or.  429,  115 
Pac.  287.) 

In  reviving  a  statute  by  making  the  same  a  part  of 
another  and  newer  act,  the  revived  or  adopted  statute 
takes  its  new  validity,  or  new  life,  so  to  speak,  not  from 
its  former  existence  or  enactment,  but  rather  by  virtue 
of  the  force,  effect,  and  life  of  the  adopting  statute.    A 
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repeal  of  a.  reviving  or  adopting;  statute  may  repeal  the 
revived  or  adopted  provision  if  the  latter  had  been 
repealed  prior  to  the  time  of  adoption,  but  the  repeal 
of  an  adopted  statute,  where  the  same  was  in  force  and 
effect  at  the  time  of  its  adoption,  wili  not  affect  its 
validity  or  operation  within  the  scope  of  its  functions, 
as  prescribed  by  the  adopting  act.  (Gaston  v.  Lamkin, 
115  Mo.  20,  21  S.W.  1100.)  In  the  last-cited  case,  the 
court  voiced  the  rule  thus : 

"The  general  rule  governing  in  such  case  seems  to  be 
that,  where  one  statute  refers  to  another  for  rules  of 
procedure  prescribed  by  the  former,  the  former  statute, 
if  specifically  referred  to,  becomes  a  part  of  the  refer- 
ring statute,  and  the  rules  of  procedure  prescribed  by  the 
earlier  statute,  so  far  as  they  form  a  part  of  the  second 
enactment,  continue  in  force,  although  the  earlier  statute 
be  afterwards  modified  or  repealed." 

This  rule  might,  we  think,  be  regarded  in  some 
instances  as  too  general,  but  where  the  language  of 
adoption  or  revival  is  direct  as  to  reference  and  specific 
as  to  intendment,  as  it  is  in  the  reviving  statute  here 
involved,  the  rule  is  eminently  applicable.  (Ventura 
County  V.  Clay.  112  Cal.  65,  44  Pac.  488.) 

It  might  be  noted  that  the  Supreme  Court  of  Wash- 
ington (State  V.  Tausick,  64  Wash.  69,  116  Pac.  651,  36 
L.  R.  A.  n.  s.  802)  has  said,  under  conditions  not  unlike 
those  presented  here,  that  under  a  constitutional  inhi- 
bition providing  that  no  act  shall  be  "revised"  or 
"amended"  by  mere  reference  to  its  title,  an  adopted 
statute,  not  being  amendatory  or  revisory  in  character, 
is  not  obnoxious  to  this  constitutional  provision. 

In  the  case  of  Brig  Aurora.  7  Cranch,  382,  3  L.  Ed.  378, 
the  Supreme  Court  of  the  United  States  observed  the 
rule.  There  provision  was  made  for  a  revival  of  a 
statute  by  proclamation  of  the  President,  contingent 
upon  certain  acts  of  a  foreign  nation.  The  court,  in 
addressing  itself  to  the  subject,  said; 

"We  can  see  no  sufficient  reason  why  the  legislature 
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should  not  exercise  its  discretion  in  reviving  the  act  of 
March  1, 1809,  either  expressly  or  conditionally,  as  their 
judgmeiit  should  direct." 

In  the  case  of  Field  v.  Clark,  143  U.  S.  649, 12  Sup.  Ct. 
495,  36  L.  Ed.  294,  the  pile  as  declared  in  the  Aurora 
case  was  approved. 

The  Supreme  Court  of  Florida,  in  the  case  of  State 
ex  rel.  Attorney-General  v.  Green,  36  Fla.  154,  18  South. 
834,  met  the  identical  question  here  under  consideration, 
and  under  very  like  circumstances  as  to  repeal  and 
revival,  and  under  a  constitutional  provision  identical 
to  ours.  (Art.  3,  sec.  16,  Const,  of  Fla.)  The  views 
expressed  and  reasoning  followed  by  the  court  there  is 
illuminative  of  the  subject.  There  the  court  drew  the 
distinction  between  constitutional  provisions  prohibiting 
revival  of  statutes  and  those  prohibiting  revision  of 
statutes. 

In  the  case  of  Quintan  v.  Houston  &  T.  C.  Ry.  Co.,  89 
Tex.  356,  34  S.  W.  738,  the  Supreme  Court  of  Texas  held 
likewise.  To  the  same  general  effect  is  the  application 
of  the  rule  in  the  case  of  Flanders  v.  Town  of  Merri- 
mack, 48  Wis.  567,  4  N.  W.  741. 

3.  Section  3  of  article  2  of  our  constitution  provides : 

"The  right  of  suffrage  shall  be  enjoyed  by  all  persons, 
otherwise  entitled  to  the  same,  who  may  be  in  the  mili- 
tary or  naval  service  of  the  United  States ;  provided, 
the  votes  so  cast  shall  be  made  to  apply  to  the  county  and 
township  of  which  said  voters  were  bona-iide  residents 
at  the  time  of  their  enlistment;  and  provided  further, 
that  the  payment  of  a  poll  tax  or  a  registration  of  such 
voters  sliall  not  be  required  as  a  condition  to  the  right 
of  voting.  Provision  shall  be  made  by  law  regulating 
the  manner  of  voting,  holding  elections,  and  making 
returns  of  such  elections,  wherein  other  provisions  are 
not  contained  in  this  constitution." 

It  is  contended  by  respondent  that  the  act  of  1899,  if 
the  same  was  revived,  is  void  because  it  unduly  and 
unjustly  discriminates  between  volunteers  in  the  United 
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States  army  service  and  volunteers  in  the  naval  service, 
and  also  discriminates  between  volunteers  in  the  United 
States  service  and  conscripted  men  in  the  military  ser- 
vice. Their  contention  in  this  respect  is  based  on  the 
fact  that  no  mention  is  made  of  those  electors  of  this 
state  who  may  be  in  the  naval  service  of  the  United 
States.  This  entire  contention  is,  in  our  judgment,  met 
by  the  fact  that  the  term  "military"  ia  not  limited  in 
its  application  to  the  land  forces,  but  applies  equally  to 
the  naval  branch  of  the  nation's  offensive  and  defensive 
machinery. 

The  Circuit  Court  of  the  United  States,  in  Re  Bums 
(C.  C.)  87  Fed.  796,  regarded  the  term  "military  ser- 
vice," as  used  in  the  third  article  of  war,  as  applying  as 
well  to  the  volunteer  army  as  to  the  regular  army  ot 
the  United  States.  A  statute  prohibiting  the  enlistment 
or  mustering  into  the  military  service  of  any  person 
under  the  age  of  21  years  without  the  written  consent 
of  his  parents  or  guardian,  was  there  held  to  apply  to 
the  volunteer  forces  as  well  as  to  the  regular  army. 

The  military  force  of  the  government  is  seated  in  its 
army  and  navy.  These  are  coordinate  factors,  and  an 
individual  belonging  to  either  is  properly  in  the  military 
service  of  the  country. 

The  case  of  Stacker  v.  United  States,  39  Ct.  CI.  800, 
is  authority  for  the  assertion  that  tiie  army  and  navy 
constitute  the  military  forces  of  the  government. 

It  may  be  noted  in  passing  that  by  the  recent  enact- 
ment of  Congress  to  extend  protection  to  the  civil  rights 
of  members  of  the  military  and  naval  establishments  of 
the  United  States  engaged  in  the  present  war  (approved 
March  8, 1918) ,  the  term  "person  in  military  service"  as 
used  in  the  act  is  declared  to  include  all  officers  and 
enlisted  men  of  the  regular  army,  the  regular  army 
reserve,  the  officers'  reserve  corps,  the  enlisted  reserve 
corps,  all  officers  and  enlisted  men  of  the  national  guard 
and  the  national  guard  reserve,  and  all  officers  and 
enlisted  men  of  the  navy  and  marine  corps  and  the  coast 
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guard ;  also  all  officers  and  enlisted  men  of  the  naval 
militia,  naval  reserve  force,  marine  corps  reserve,  and 
national  naval  volunteers. 

It  is  conclusive  of  the  question  to  saythat  it  must  be 
assumed  that  the  legislature  of  1899,  when  it  enacted 
the  statute  revived  by  our  act  of  1917,  did  so  with  a 
view  to  complying  with  the  declared  policy  of  the  state 
as  enunciated  in  section  3  of  article  2  of  the  constitution. 
It  must  be  inferred  that  the  legislature  took  cognizance 
of  the  terms  and  provisions  of  that  section  of  the  con- 
stitution, and  that  when,  in  the  act  of  March  14,  1899, 
it  used  the  term  "military  service,"  it  did  so  advisedly 
and  for  the  purpose  of  extending  the  right  of  suffrage 
to  all  persons  who  might  be  in  the  land  or  naval  or  other 
forces  of  the  United  States.  Hence  the  logical  inference 
may  be  drawn  in  favor  of  the  intendment  of  the  legis- 
lature that  the  term  "military  service"  was  used  in  con- 
templation of  all  branches  of  the  maintained  fighting 
forces  of  the  country.  The  same  reasoning  must  apply 
as  to  the  legislative  intent  when  section  101  of  the  act 
of  1917  was  incorporated  into  our  statute  relating  to 
elections. 

By  section  101  of  the  1917  act  relating  to  elections  the 
legislature  sought  to  establish  a  method  or  mode  by 
which  electors  of  the  State  of  Nevada  in  the  military 
service  of  the  United  States  might  cast  their  vote  at 
elections.  Section  101  of  the  act  of  1917  does  not  limit 
its  force  or  effect  to  either  volunteers  or  conscripted 
men.  It  is  to  all  electors  of  the  State  of  Nevada  who 
may  be  in  the  military  service  of  the  United  States, 
regardless  of  how  they  may  have  entered  that  service, 
that  section  101  of  the  law  seeks  to  accord  a  way  by 
which  their  votes  may  be  taken,  counted  and  canvassed. 
Hence,  if  the  act  of  1899  applied  only  to  those  who  might 
have  been  in  the  military  service  of  the  United  States 
as  volunteers,  nevertheless  the  provisions  of  the  act  of 
1899,  whereby  the  votes  of  such  volunteers  might  be 
taken,  counted,  and  canvassed,  are  by  the  act  of  1917 
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made  applicable,  not  alone  to  volunteers,  but  to  all  in 
the  military  service  of  the  United  States  who  may  be 
qualified  electors  of  the  State  of  Nevada. 

It  must  be  understood  that  we  do  not  assume  to  deal 
with  the  question  of  expediency,  or  as  to  whether  or  not 
the  policy  of  the  act  of  March  14, 1899,  is  such  as  would 
be  considered  in  keeping  with  conditions  that  confront 
this  state  today ;  nor  would  we  assume  to  determine  the 
effectiveness  of  the  statute  of  March  14,  1899,  or  as  to 
its  being  sufficiently  comprehensive  to  accomplish  the 
result  desired  under  the  present  conditions.  Of  this  we 
may  entertain  a  doubt;  indeed,  if  we  were  called  to 
pass  upon  the  question  under  different  conditions  it 
might  be  found  necessary  to  express  different  views; 
but  this  is  an  appeal  from  an  order  overruling  a  general 
demurrer,  and  we  assume  to  determine  one  question 
only. 

The  legislature  of  1917  sought  to  establish  a  method 
by  which  electors  of  this  state  who  might  be  in  any 
branch  of  military  service  could  cast  their  vote  at  elec- 
tions held  in  this  state  during  such  service.  With  that 
object  in  view,  the  legislature  adopted  and  incorporated 
into  the  general  election  laws  the  method  by  which  a 
similar  object  had  been  carried  out  by  a  former  legisla- 
ture. The  method  in  the  former  instance  may  have 
applied  only  to  those  electors  who  were  then  in  the 
military  service  under  the  volunteer  system,  but  if  the 
legislature  of  1917  intended,  and  we  assume  it  did,  that 
this  method  should  now  apply  to  all  electors  in  the 
military  service,  regardless  of  the  manner  of  their  induc- 
tion into  that  service,  such  intendment  must  be  carried 
out  so  far  as  possible.  The  result  intended  may  be 
incapable  of  accomplishment  under  the  method  pre- 
scribed, but  questions  involving  such,  if  they  arise,  are 
for  the  future. 

The  order  and  judgment  appealed  from  are  reversed. 

It  is  so  ordered. 
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LOUIS  MA2ADE,  Appellant,  v.  JUSTICE'S  COURT 
OF  GOLDFIELD  TOWNSHIP,  and  MARVIN 
ARNOLD,  Justice  op  the  Peace  Thebeop, 
Respondents. 

[172  Pac.  3781 

1.  Justices   of   the    Peace — Juwiuents    Reviewable — Obdeb    on 

Cestiobari — Appeal  tbou  JraxirE's  Court. 

The  district  court  bne  final  appellate  Jurisdiction  over 
Justice's  court,  so  tbat  wbere  defendant,  having  suffered  adverse 
Judgment  in  Justice's  court,  brougbt  certiorari  to  the  district 
court,  which  dlsiuimed  the  writ,  the  supreme  i-ourt  had  no 
Jurisdiction  over  an  appeal  und^r  the  title  of  the  cauae  followed 
iu  the  Justice's  court ;  a  different  title  havinK  been  used  in  the 
district  court, 

2.  Appeal  and  Emob  —  Judomekts  IlEviEn-ABLE— Oeder  on  Ceb- 

TiORARi — Appeal  prom  Jcstice's  Col-ht— Bond. 

Where  Judgment  In  Justice's  court  went  against  defendant, 
and  he  brought  certiorari  against  the  Justice  to  review  the 
Judgment  in  the  district  court  which  dismissed  the  writ,  a  bond 
on  appeal  to  the  supreme  court  bearing  the  title  of  the  cause 
In  the  Justice's  court,  gave  no  Jurisdiction  of  the  appen!  in  view 
of  Rev.  Laws,  5325,  5330.  prescrEbli^  method  of  sppenl. 

3.  Appeal  and  Ebbor— Judgments  Reviewable  — Order   on   Ces- 

tiobari— Appeal  fbom  Justice's  Court — Bond. 

A  bond  on  appeal  from  order  dismlasii^  writ  of  certiorari  to 
review  Judgment  of  Justice's  court,  which  n*as  never  filed  In 
the  district  court  as  required  by  Rev.  Laivs,  5346,  nor  approved 
by  the  Justices  of  the  supreme  court  under  section  5.358,  con- 
ferred no  Jurisdiction  of  the  appeal. 

Certiorari  by  Louis  Mazade  to  review  a  judgment  of 
the  Justice's  Court  of  Goldfield  Township,  Esmeralda 
County,  in  an  action  by  M.  C.  Peterman  against  Louis 
Mazade.  From  the  judgment  of  the  district  court  dis- 
missing the  writ  of  certiorari  and  order  on  motion  for 
new  trial  adhering  to  the  former  ruling,  Mazade  appeals, 
and  defendant  moves  to  dismiss  the  appeal.  Appeal 
diBmiBBed. 

E.  Carter  Edwards,  for  Appellant. 

M.  A.  Diakin,  for  Respondent: 

The  appeal  should  be  dismissed.  The  supreme  court 
has  no  jurisdiction  to  hear  or  determine  the  appeal,  for 
the  reason  (a)  that  no  notice  of  appeal  was  ever  61ed 
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or  served  upon  respondent,  and  (b)  no  appeal  was  ever 
taken  or  perfected  by  the  appellant. 

The  record  on  appeal  shows  that  in  this  action  Louis 
Mazade  is  petitioner  and  the  justice's  court  of  Goldfield 
township  is  respondent,  and  that  no  notice  of  appeal  or 
undertaking  for  costs  was  ever  filed. 

No  assignment  of  errors  was  ever  served  upon 
respondent  or  filed  with  the  clerk  of  the  supreme  court 
(Stats.  1915,  sec.  164,  p.  13;  Cojffin  v.  Cojffin,  40  Nev.  345.) 

By  the  Court,  McCaeran,  C.  J. : 

An  action  was  commenced  in  the  justice  court  of 
Goldfield  township  in  which  one  M.  C.  Peterman  was 
plaintiff  and  Louis  Mazade  was  defendant.  Judgment 
was  entered  against  defendant  in  that  court  and  he 
sued  out  a  writ  of  certiorari  in  the  district  court.  The 
proceedings  in  the  district  court  were  all  had  under  the 
entitlement,  "Louis  Mazade  v.  Justice's  Court  of  Gold- 
field  Township,  in  the. County  of  Esmeralda,  State  of 
Nevada,  and  Marvin  Arnold,  Justice  of  the  Peace  of 
said  Justice's  Court." 

In  the  district  court  the  writ  of  certiorari  was  dis- 
missed. On  motion  for  new  trial,  the  court  adhered  to 
its  former  ruling.  Petitioner  in  the  district  court,  who 
was  defendant  in  the  justice  court,  has  attempted  to 
appeal  to  this  court  from  the  ruling  and  order  of  the 
district  court.  A  motion  to  dismiss  the  appeal  is 
earnestly  prosecuted  here,  and  we  regard  at  least  one 
point  raised  as  conclusive. 

1.  As  we  have  already  noted,  all  the  proceedings  in 
furtherance  of  the  writ  of  certiorari  in  the  district 
court  were  in  a  matter  entitled  as  above  set  forth.  In 
attempting  to  come  to  this  court,  however,  the  entire 
proceeding  on  appeal,  as  instituted  within  the  time 
allowed  (if  it  was  within  time),  is  entitled  "Peterman  v. 
Louis  Mazade."  This  was  the  entitlement  of  the  action 
in  the  justice  court,  and  an  appeal  from  that  could  at 
most  only  be  taken  to  the  district  court;    the  latter 
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having  final  appellate  jurisdiction.  (Leonard  v.  Peacock, 
8  Nev.  157;  Bancroft  v.  Pike,  33  Nev.  80,  110  Pac.  1.) 

2.  It  is  insisted  by  respondent  here  that  this  appeal 
should  be  dismissed,  as  no  bond  or  undertaking  on  appeal 
was  ever  filed.  In  the  record  we  find  an  instrument 
purporting  to  be  a  "Bond  on  Appeal  from  Judgment  and 
Stay  of  Execution."  This  instrument  is  entitled  "M.  C. 
Peterman  v,  Louis  Mazade."  There  is  no  appeal  to  this 
court  and  no  notice  of  appeal  from  the  judgment  or  to 
stay  execution  in  the  case  of  "M.  C.  Peterman  v.  Louis 
Mazade."  The  judgment  in  that  case  was  and  is  in  the 
justice  court  of  Goldfield  township.  The  execution,  if 
any  were  to  issue,  could  only  issue  from  the  justice's 
court.  The  matter  in  the  district  court  was  a  proceed- 
ing in  certiorari,  and  the  order  of  that  court  was  one 
dismissing  the  proceeding  under  the  writ.  The  cer- 
tiorari proceedings  and  the  order  dismissing  the  same 
were  in  an  entirely  separate  and  distinct  matter  entitled, 
whether  properly  or  otherwise,  "Louis  Mazade  v.  Jus- 
tice's Court  of  Goldfield  Township,  etc.,  and  Marvin 
Arnold,  Justice  of  the  Peace  Thereof," 

Section  5325,  Revised  Laws,  provides : 

"A  judgment  or  order  in  a  civil  action,  except  when 
expressly  made  final  by  this  act,  may  be  reviewed  as 
prescribed  by  this  title,  and  not  otherwise." 

Section  5330,  Revised  Laws,  provides : 

"An  appeal  is  taken  by  filing  with  the  clerk  of  the 
court  in  which  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same  or 
some  specific  part  thereof,  and  within  three  days  there- 
after serving  a  similiar  notice  or  copy  thereof  on  the 
adverse  party  or  his  attorney.  *  •  *  Thg  order  of 
service  is  immaterial,  but  the  appeal  is  ineffectual  for 
any  purpose  unless  within  five  days  after  service  of  the 
notice  of  appeal  an  undertaking  be  filed,  or  a  deposit 
of  money  be  made  with  the  clerk,  as  hereinafter  pro- 
vided, or  the  undertaking  be  waived  by  the  adverse  party 
in  writing." 
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In  this  case  the  only  proceeding  in  which  an  order  or 
judgment  was  entered  by  the  district  court  was  in  the 
case  of  "Louia  Mazade  v.  The  Justice  Court  of  Goldfield 
Township,"  etc.  The  case  of  Peterman  v.  Louis  Mazade 
was  never  in  the  district  court,  either  by  appeal  or 
otherwise.  Hence  there  could  be  no  order  or  judfirment 
entered  in  that  case  in  the  district  court  from  which 
appeal  could  be  taken  to  this  court.  A  bond  or  under- 
taking on  appeal  filed  in  one  case  or  under  one  enti- 
tlement can  certainly  not  be  effectual  as  a  bond  or 
undertaking  on  appeal  in  another  and  entirely  differ- 
ent proceeding.  Hence  there  was  no  bond  on  appeal 
filed  in  the  district  court  in  this  case  as  required  by  the 
statute. 

3.  Appellant  here  practically  admits  that  his  first 
effort  in  attempting  to  perfect  an  appeal  to  this  court 
amounted  to  a  nullity,  for  at  a  later  date  he  filed  an 
instrument  called  "Amended  Bond  on  Appeal,"  changing 
the  entitlement  of  the  case  to  "Mazade  v.  Justice's 
Court,"  etc.  This  instrument,  however,  although  pur- 
porting to  effect  appeal  from  the  certiorari  proceedings 
as  entertained  by  the  district  court,  was  never  filed  in 
that  court  aa  prescribed  by  statute  (Rev.  Laws,  5346). 
While  it  appears  in  the  files  of  this  court,  no  attempt  has 
been  made  to  comply  with  the  provision  of  the  statute 
(Rev.  Laws,  5358),  which  provides: 

"No  appeal  shall  be  dismissed  for  insufl!iciency  of  the 
notice  of  appeal  or  undertaking  thereon ;  provided,  that 
a  good  and  sufficient  undertaking  approved  by  the  jus- 
tices of  the  supreme  court,  or  a  majority  thereof,  be 
filed  in  the  supreme  court  before  the  hearing  upon 
motion  to  dismiss  the  appeal;  provided,  that  the 
respondent  shall  not  be  delayed,  but  may  move,  when 
the  cause  is  regularly  called,  for  the  disposition  of  the 
same,  if  such  undertaking  be  not  given,"  etc. 

The  instrument  styled  "Amended  Bond  on  Appeal," 
and  purporting  to  be  in  the  case  of  Mazade  v.  Justice's 
Court,  has  never  been  approved  by  the  justices  of  this 
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court  nor  by  a  majority  thereof,  nor  has  it  ever  been 
presented  for  approval. 

We  may  repeat  our  assertion  as  set  forth  in  Shute  v. 
Big  Meadow  Investment  Co.,  41  Nev.  361,  170  Pac.  1049 : 

"By  the  terms  of  the  statute  the  approval  by  the  court 
is  made  indispensable  to  the  efficacy  of  the  undertaking." 

Here,  as  in  that  case,  the  instrument  styled 
"Amended  Bond  on  Appeal"  is  without  force  or  effect 
so  far  as  this  appeal  is  concerned. 

The  motion  to  dismiss  might  prevail  on  other  grounds ; 
for  instance,  the  notice  of  appeal  is  entitled  in  the  case 
of  "M.  C.  Peterman  v.  Louis  Mazade,"  and  is  addressed, 
'To  the  Plaintiff,  M.  C.  Peterman,  Above  Named,  and 
to  His  Attorney,  M.  A.  Diskin."  This  notice  of  appeal, 
signed  by  the  attorney  for  the  petitioner  in  the  cer- 
tiorari proceedings,  declares : 

"That  the  defendant  in  the  above-entitled  action 
hereby  appeals  to  the  Supreme  Court  of  the  State  of 
Nevada  from  the  judgment  herein  entered,"  etc. 

No  judgment  was  entered  by  the  district  court  in 
the  case  of  "M.  C.  Peterman  v.  Louis  Mazade,"  because 
no  such  case  was  before  the  court  for  the  entry  of 
judgment.  The  only  matter  in  the  district  court  was 
a  proceeding  in  certiorari  by  "Louis  Mazade  v.  Justice's 
Court  of  Goldfield  Township  and  the  Justice  Thereof." 

It  is  unnecessary  for  us  to  dwell  on  the  effect  of  such 
a  notice.  We  deem  it  sufficient  to  conclude  the  matter 
on  the  sufficiency  of  the  undertaking,  which  is  fatal. 
(Shute  V.  Big  Meadow  Investment  Co.,  supra.) 

For  the  foregoing  reasons,  it  is  ordered  that  the  appeal 
be  dismissed. 
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[No.  2291 J 

STATE  OF  NEVADA,  Respondent,  v.  GEORGE 
B.  McFARLIN.  Appellant. 

[172Pa<:.371] 

1.  Indictuent  and  Infdbuation — Rleue:«ts. 

Embezzlement  ie  a  statutory  crime,  and  all  that  la  necessary 
In  charging  the  offense  la  to  follow  tbe  statute. 

2.  Embezzleuent^— Eleuents — Statutory  PBOvtstoNS. 

An  information  alleging  tbat  defendant  was  mannger  of  a 
county-owned  telephone  system,  and  aa  such  manager  came 
Into  poseesBlon  of  certain  money  for  transmission  to  tbe  county 
treasurer,  and  feloniously  converted  it  to  his  own  use.  suffi- 
ciently, charged  embezzlement  under  Rev.  Iiaws,  6653,  as  to 
misappropriation  of  corporation  money  by  agent,  manager,  or 
clerk  thereof. 

3.  Embezziem EST— Evidence — Books  of  Account. 

In  prosecution  of  manager  ot  county-owned  telepbone  sys- 
tem for  embezzlement.  It  was  improper  to  Introduce  books  of 
account  of  the  system,  where  defendant  was  not  familiar  with 
tbe  l>ooka  and  his  attention  had  not  been  called  to  tbe  particular 
accounts  Introduced. 

4.  EUBBZZLEUENT EVIDENCE GaUBLING. 

In  prosecution  of  county  oBiclal  for  embezzlement.  It  teas 
Improper  to  admit  evidence  tbat  be  played  slot  macbines  for 
trade  checks  to  a  limited  extent. 

5.  Cbiminal  Law — Evidence  of  Otheb  Offenses — Instbuctioss. 

In  prosecution  for  embezzlement  of  certain  money,  tbe  court 
should  Instruct  as  to  the  purpose  for  whicb  other  shortages 
might  be  considered  by  the  Jury. 

6.  Criminal  Law — Evidence  of  Otheb  Offenses. 

Evidence  of  other  crimes  can  generally  be  considered  only 
when  It  tends  to  establish  motive.  Intent,  at)sence  of  mistake 
or  accident,  a  common  plan  or  scheme,  or  identity. 


Appeal  from  Eighth  Judicial  District  Court,  Churchill 
County;  T.  C.  Hart,  Judge. 

George  B,  McFarlin  was  convicted  of  embezzlement, 
and  from  the  judgment,  and  denial  of  his  motion  for  new 
trial,  he  appeals.    Reversed,  and  new  trial  granted. 

E.  E.  Winters  and  Frame,  Browne  &  Burrows,  for 
Appellant: 

The  facts  stated  in  the  information  do  not  constitute  a 
public  offense.  The  information  attempts  to  bring  the 
case  within  the  provisions  of  section  6^3,  Revised  Laws, 
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but  lacks  the  necessary  allegations  for  that  purpose.  The 
gist  of  the  offense,  in  so  far  as  agents,  managers,  and 
employees  are  concerned,  is  the  unlawful  conversion  to 
their  own  use  of  money  entrusted  to  them  by  their 
employer.  It  is  absolutely  essential,  under  the  provisions 
of  our  statute,  that  the  trust  relation  exist  between 
employer  and  employee;  that  is,  first,  that  the  employee 
be  authorized  to  receive  the  money  of  his  employer; 
second,  that  the  employee  actually  receive  the  money  as 
manager,  agent,  or  clerk;  and,  third,  that  the  money  was 
entrusted  to  such  employee  by  his  master,  or  that  the 
master  had  empowered  him  to  collect  such  money,  and 
that  the  same  was  received  by  the  employee  by  virtue  of 
the  authority  of  the  master.  It  is  not  sufficient  that  the 
manager,  clerk,  or  servant  be  merely  in  the  employ  of 
the  master,  and  while  so  employed  receive  the  money. 
IRicord  v.  C.  P.  R.  R.  Co.,  15  Nev.  167;  Ex  Parte  Ricord, 
11  Nev.  287;  Peoplev.  Bailey,  23  Cal.  577;  People  v.  Shearer, 
143  Cal.  66. )  Inferences,  suppositions,  or  conclusions  can- 
not be  indulged  in  to  aid  an  information  or  to  take  the 
place  of  direct  and  positive  allegations  required  to  be  made 
either  in  the  language  of  the  statute  or  in  equivalent 
language.  (State  v.  Logan,  1  Nev.  110. )  An  indictment 
or  information  for  embezzlement  should  allege  the  trust 
relation.    (People  v.  Shearer,  143  Cal.  66.) 

There  is  a  clear  distinction  between  the  statement  of  a 
trial  judge  as  to  what  the  testimony  of  a  certain  witness 
was  and  his  statement  of  his  conclusion  as  to  the  ultimate 
fact  established  by  the  evidence.  The  trial  court  assumed 
the  truth  of  all  the  facts  stated  by  him  in  his  reasons  for 
admitting  evidence.  This  is  not  permissible,  and  consti- 
tutes prejudicial  error,  {People  v.  Bonda,  1  Nev.  33;  State 
V.  Hawkim.  7  Nev.  377 ;  State  v.  Ticket.  13  Nev.  511 ;  State 
V.  Warren,  18  Nev.  469;  Allen  v.  United  States,  115  Fed. 
10;  Hawkins  v.  United  States,  3  Okl.  Crim.  61;  People  v. 
White.  251  111.  75;  State  v.  Scott.  37  Nev.  431. ) 

The  lower  court  erred  in  admitting  in  evidence  the 
books  of  the  telephone  company.  The  mere  fact  that 
defendant  was  manager  of  the  company  did  not  make  the 
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books  admissible  in  evidence  against  him,  without  proof 
first  being  made  that  the  books  were  kept  by  him,  or 
that  they  were  in  his  handwriting,  or  that  his  attention 
was  called  to  the  portion  of  the  books  offered  in  evidence. 
"  But  entries  in  his  books  by  others  are  not  admissible, 
unless  there  is  preliminary  proof  that  his  attention  was 
called  to  them."  {Underbill,  Crim.  Ev.  sec.  291;  People  v. 
Bumham,  104  N.  Y.  Supp.  725;  Haynes  v.  Brown,  36  N.  H. 
545;  Wheeler  v.  Walker.  45  N.  H.  355;  Rudd  v.  Robiitsem, 
26  N.  E.  1046;  People  v.  Blackman,  59  Pac.  57a) 

It  was  error"  to  admit  evidence  of  alleged  gambling  by 
the  defendant.  Such  evidence  was  irrelevant  {People  v. 
Vidal,  53  Pac.  558;  People  v.  Rowland,  12  Cal.  App.  6.) 

Geo.  B.  Thatcher,  Attorney-General,  and  G.  J.  Kenny, 
District  Attorney,  for  Respondent: 

The  information  is  sufficient,  covers  the  requirements 
of  the  statute,  and  is  sustained  by  recognized  text-writen 
and  by  decisions  of  appellate  courts.  "When,  therefore, 
the  information  charged  the  defendant  with  embezzling 
money  of  the  company,  received  by  him  as  its  agent, 
and  by  virtue  of  his  said  employment,  it  did,  in  legal 
effect,  charge  him  with  embezzling  money  of  the  com- 
pany intrusted  to  him  as  bailee  by  the  company,  which 
was  precisely  the  crime  described  in  the  original  com- 
plaint, and  for  which  he  was  committed."  (Bishop's 
New  Crim.  Proc.,  vol.  3,  sec  315;  People  v.  WaUeer,  77 
Pac  705.) 

It  is  a  well-settled  principle  of  law  that  books,  and 
entries  therein,  made  by  third  pari;ies,  are  binding  on 
the  accused,  if  made  under  his  direction.  (15  Cyc  531; 
People  V.  Rowlands,  106  Pac.  428. ) 

It  was  not  error  to  admit  the  evidence  as  to  appellant's 
propensity  for  gambling.  Intent  in  embezzlement  is 
always  difficult  to  prove,  and  courts  have  properly  and 
justly  granted  a  broad  and  liberal  scope  in  the  matter. 
"Since  from  its  nature  intent  is  incapable  of  direct 
proof,  great  latitude  is  necessarily  allowed  in  proving 
this  element  of  the  offense.  Broadly  speaking,  any 
evidence  is  admissible  which  has  a  tendency,  even  the 
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slightest,  to  establish  fraudulent  intent  on  the  one  hand, 
or  on  the  other  hand  to  show  the  bona  fides  of  the 
accused."   {15Cyc.592.> 

By  the  Court,  COLEMAN,  J. : 

Appellant  was  convicted  in  the  district  court  upon  the 
charge  of  embezzlement,  and  appeals  from  the  judgment, 
and  from  the  order  denying  a  motion  for  a  new  trial. 

It  was  urged  in  the  trial  court  that  the  information 
does  not  charge  an  offense,  and  the  same  objection  is 
presented  for  our  consideration.  It  is  said  that  the 
information  is  bad,  because  (1)  there  is  no  allegation 
that  the  defendant  was  authorized  to  receive  the  money ; 
(2)  there  is  no  allegation  that  the  defendant  was 
intrusted  with  the  money  by  virtue  of  his  employment ;  , 
and  (3)  there  is  no  allegation  that  defendant  was,  by 
virtue  of  his  employment,  charged  with  the  duty  of 
receiving  the  money.  To  sustain  these  contentions  our 
attention  is  called  to  Ex  Parte  Ricord,  11  Nev.  287; 
Ricord  V.  C.  P.  R.  R.  Co.,  15  Nev.  167;  People  v.  Bailey, 
23  Cal.  577;  People  v.  Shearer.  143  Cal.  66,  76  Pac.  813. 

1,2.  Without  undertaking  to  specifically  point  out 
wherein  the  cases  mentioned  are  not  in  point,  we  think 
it  sufficient  to  say  that  they  were  instituted  under 
statutes  unlike  our  present  statute.  Embezzlement  ia 
a  statutory  crime,  and  all  that  is  necessary  in  charging 
the  offense  is  to  follow  the  statute.  The  statute  under 
which  the  case  was  instituted  is  section  6653,  Revised 
Laws,  and  that  portion  which  is  of  importance  in  con- 
sidering the  objections  urged  reads  as  follows : 

"Any  agent,  manager  or  clerk  of  any  *  *  *  cor- 
poration *  *  •  with  whom  any  money  *  *  * 
shall  have  been  deposited  or  intrusted,  who  shall  use 
or  appropriate  such  money  •  •  •  or  any  part 
thereof  in  any  manner  or  for  any  other  purpose  than 
that  for  which  the  same  was  deposited  or  intrusted,  shall 
be  guilty  of  embezzlement.    •    *    *" 

Omitting  the  formal  parts  of  the  information  in  ques- 
tion, it  charges  that  the  defendant — 
"while  then  and  there  an  employee  of  the  county  of 
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Churchill,  a  political  subdiviaion  of  the  State  of  Nevada, 
to  wit,  the  duly  appointed  and  acting  manager  of  the 
Churchill  County  Telephone  and  Telegraph  System, 
which  said  system  being  then  and  there  exclusively 
owned  and  operated  by  the  said  county  of  Churchill, 
State  of  Nevada,  and  then  and  there,  by  virtue  of  said 
employment,  as  manager  aforesaid,  there  came  into  the 
possession  and  under  the  control  of  said  defendant,  for 
transmission  to  the  county  treasurer  of  the  said  county 
of  Churchill,  State  of  Nevada,  the  sum  of  $556.02.  law- 
ful money  of  the  United  States,  of  the  personal  property 
of  the  said  county  of  Churchill,  State  of  Nevada,  said 
sum,  $556.02,  lawful  money,  being  public  money  received 
by  said  defendant  for  said  county  of  Churchill,  State  of 
Nevada,  during  the  month  of  March,  A,  D.  1916,  while 
said  public  money  and  personal  property  were  so  in  his 
possession  and  under  his  control  by  virtue  of  said 
employment  as  aforesaid,  then  and  there,  to  wit,  on  the 
Slst  day  of  March,  A,  D.  1916,  or  thereabout,  said  defen- 
dant did  wilfully,  feloniously,  and  unlawfulfe'  use,  embez- 
zle, and  convert  said  sum  of  public  money  and  personal 
property,  received  by  him  as  aforesaid,  for  his  own  pri- 
vate purposes  and  for  a  purpose  other  than  one  duly 
authorized  by  law." 

It  will  be  seen  that  the  information  charges  that  the 
defendant  was  manager  of  the  teiephone  system ;  that 
as  such  manager  there  came  into  his  possession  and 
under  his  control  certain  money,  the  property  of 
Churchill  County;  that  it  came  into  his  hands  for  a 
specific  purpose,  viz,  for  transmission  to  the  county 
treasurer;  that  while  the  money  was  in  his  possession 
for  that  purpose  he  feloniously  and  unlawfully  converted 
'  it  to  his  own  use.  These  allegations  seem  to  fully  com- 
ply with  the  requirements  of  the  statute.  We  think  that 
the  information  is  good. 

3.  It  is  also  urged  that  the  trial  court  erred  in  over- 
ruling an  objection  to  certain  pages  in  the  books  of 
account  of  the  telephone  system,  offered  in  evidence  by 
the  state.    This  objection  should  have  been  sustained. 
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and  the  failure  to  do  so  was  prejudicia]  to  the  defendant. 
The  defendant  was  not  the  bookkeeper,  did  not  under- 
stand bookkeeping,  was  not  familiar  with  the  books,  and 
his  attention  was  never  directed  to  the  items  on  the 
pages  introduced  in  evidence.  It  is  a  general  rule  that 
where  an  employee  of  a  concern  ia  on  trial  for  embez- 
zlement neither  the  books,  nor  portions  of  the  books  of 
the  concern,  which  are  not  in  the  defendant's  handwrit- 
ing, are  legal  evidence  against  him,  unless  there  be 
testimony  tending  to  show  that  his  attention  was  called 
to  them  and  that  he  made  some  admission  in  regard  to 
the  portion  offered  in  evidence.  (Lang  v.  State,  97  Ala. 
46,  12  South.  183.)  In  People  v.  Bumham,  119  App. 
Div.  302,  104  N.  Y.  Supp.  725,  which  was  a  case  similar 
to  the  one  at  bar,  it  was  said : 

"There  was  also  evidence  admitted,  against  the  objec- 
tion and  exception  of  the  defendant,  in  relation  to  the 
entry  in  the  books  of  the  corporation  respecting  this 
payment,  which  was  incompetent  as  against  the  defen- 
dant. He  was  not  shown  to  have  had  anything  to  do 
with  these  books,  or  any  knowledge  of  their  contents,  or 
any  connection  with  the  entries.  The  books  of  a  corpo- 
ration are  not  evidence  as  against  an  officer  of  the 
corporation  in  a  criminal  prosecution  against  him." 

In  People  v.  Blackman,  127  Cal.  248,  59  Pac.  573, 
where  this  identical  question  was  before  the  court,  it 
was  said : 

"A  great  many  entries  made  in  a  great  many  books 
were  offered  and  received,  over  the  objection  of  defen- 
dant. It  appeared  that  some  of  the  entries  were  in  the 
handwriting  of  defendant,  and  others  were  not.  They 
were  introduced,  not  only  to  show  the  receipt  of  money 
by  the  defendant,  but  also  to  show  forced  balances,  and 
thereby  to  raise  the  presumption  of  guilt.  The  book- 
keeper was  not  sworn  as  a  witness,  but  they  were  merely 
shown  to  be  books  kept  by  the  company.  Bolton,  the 
bookkeeper,  at  about  the  time  the  shortage  was  dis- 
covered, had  committed  suicide.  The  position  of  the 
learned  judge  of  the  trial  court  was  stated  by  him: 
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'This  is  one  of  the  books  of  the  company.  He  is  charged 
by  the  by-laws  and  the  custom  of  the  company  with  the 
keeping  of  the  books.  This  book  was  presumably  in  his 
custody  and  under  his  control.  I  don't  care  who  kept  it. 
If  there  is  anything  wrong  about  it,  that  is  for  the 
defense.'  As  a  matter  of  course,  this  view  is  not  insisted 
upon  here.  The  presumption  of  innocence  would  over- 
come all  the  presumptions  of  knowledge  and  control,  if 
they  existed;  and  it  was  for  the  prosecution  to  show 
that  the  defendant  was  responsible  for  the  condition  of 
the  books,  and  in  a  criminal  proceeding  it  is  not  enough 
that  it  was  his  duty  to  know  of  their  contents,  and  that 
in  a  civil  action  they  would  be  competent  evidence 
against  him  on  that  ground.  He  cannot  be  held  for  the 
crime  of  embezzlement  because  he  has  negligently  per- 
formed his  duty  as  secretary  of  the  corporation,  but 
such  consequence  might  result  under  the  rulings  of  the 
court.  Most  of  the  books  were  in  the  handwriting  of 
Bolton.  It  was  not  shown  that  defendant  examined 
them  to  see  that  they  were  correct,  or,  save  by  the  pre- 
sumption mentioned,  that  he  knew  anything  about  them." 

See,  also,  Rttdd  v.  Robinson,  126  N.  Y.  113,  26  N.  E. 
1046,  12  L.  R.  A.  473,  22  Am.  St.  Rep.  816;  State  v. 
Carmean.  126  Iowa,  291,  102  N.  W.  97,  106  Am.  St  Rep. 
362 ;  People  v.  Rowland,  12  Cal.  App.  6,  106  Pac.  428. 

4.  It  is  next  contended  that  the  trial  court  should  have 
excluded  the  evidence  offered  relative  to  the  defendant's 
playing  slot  machines.  The  testimony  shows  no  gam- 
bling on  the  part  of  the  defendant,  other  than  by  playing 
slot  machines  for  "bingles,"  which  were  good  in  trade 
only,  and  the  extent  to  which  he  is  shown  to  have 
indulged  in  the  practice  was  not  excessive.  Under  the 
circumstances,  we  think  the  objection  to  this  testimony 
should  have  been  sustained. 

6, 6,  Evidence  of  other  shortages  than  that  charged  in 
the  information  was  admitted  upon  the  trial  of  this  case, 
and  in  instructing  the  jury,  before  the  case  was  sub- 
mitted, the  court  gave,  at  the  request  of  the  counsel  for 
the  defendant,  the  following  instruction: 
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"The  particular  offense  charged  against  the  defen- 
dant is  an  alleged  shortage  occurring  on  or  about  the 
31st  day  of  March,  1916,  and  it  ia  for  that  offense,  and 
for  that  offense  alone,  that  the  defendant  is  on  trial. 
While  the  testimony  of  other  alleged  shortages  in  the 
year  1916  have  been  admitted  in  evidence,  it  is  only 
proper  for  you  to  consider  such  testimony  in  so  far  as 
the  same  tends  to  throw  light  upon  the  transactions  of 
the  month  of  March,  1916,  as  alleged  in  the  information, 
and  before  you  can  convict  the  defendant  of  the  offense 
charged  in  the  information  you  must  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  offense  alleged 
in  the  information  was  committed  on  or  about  the  3lst 
day  of  March,  1916." 

Some  hours  after  the  case  had  been  submitted,  the 
jury  returned  into  court  and  made  it  clear  that  they  did 
not  fully  understand  the  purposes  for  which  they  might 
consider  the  evidence  of  other  shortages  than  that 
charged  in  the  information.  After  some  discussion,  the 
court  instructed  the  jury  orally  as  follows: 

"Then,  gentlemen  of  the  jury,  I  will  further  instruct 
you,  as  to  the  instructions  already  given,  that  it  is 
proper  for  you  to  consider  all  of  the  testimony,  certainly, 
which  is  before  you,  and  that  you  may  and  should  take 
into  consideration  all  of  the  testimony  as  submitted, 
whether  it  be  concerning  transactions  that  took  place  in 
1916  or  the  year  previous,  in  determining  whether  or 
not  defendant  is  guilty  of  the  charge  contained  in  the 
information,  but  that  you  only  take  those  things  into 
consideration  for  the  purpose  of  considering  and  deter- 
mining  whether  the  defendant  is  guilty  of  the  charge  as 
contained  in  the  information  and  for  no  other  purpose. 

"I  will  Bay  further,  gentlemen,  by  way  of  instruction, 
that  you  cannot  find  the  defendant  guilty  of  any  other 
charge  than  that  contained  in  the  information,  but  that, 
in  determining  whether  or  not  he  is  guilty  of  the  charge 
in  the  information,  you  are  permitted  and  should  take 
into  consideration  all  of  the  evidence  as  to  the  circum- 
stances and  transactions  during  the  time  covered  by  the 
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testimony  during  the  time  not  only  of  1917,  all  of  1916, 
during  the  year  1916." 

It  is  contended  that  the  oral  instructions  given  by  the 
court,  as  quoted^  were  erroneous  and  misleading.  We 
are  of  the  opinion  that  the  court  should  have  instructed 
as  to  the  purposes  for  which  other  shortages  than  that 
charged  in  the  information  might  have  been  considered 
by  the  jury.  It  is  the  general  rule  that  evidence  of  the 
perpetration  of  distinct  crimes  from  those  for  which  a 
defendant  is  being  tried  will  not  be  considered.  There 
are,  however,  exceptions  to  this  general  rule.  In  the 
well-known  case  of  People  v.  MoUneui;,  168  N.  Y.  264, 
61  N.  E.  286,  62  L.  R.  A.  193,  this  question  was  con- 
sidered at  length,  and  it  was  held  that,  generally  sjteak- 
Ing,  evidence  of  other  crimes  might  be  considered  only 
when  it  tends  to  establish  either  (1)  motive;  (2)  intent; 
(3)  absence  of  mistake  or  accident;  (4)  a  common 
scheme  or  plan,  embracing  the  commission  of  two  or 
more  crimes  so  related  to  each  other  that  proof  of  one 
tends  to  establish  the  others;  or  (5)  the  identity  of  the 
person  charged  with  the  commission  of  the  crime  for 
which  the  defendant  is  being  tried.  Such  is,  we  think, 
the  correct  rule.  {Horn  v.  State,  12  Wyo.  80,  73  Pac. 
705 ;  Bond  v.  State,  9  Okl.  Cr.  696,  129  Pac.  666 ;  People 
V.  Ruef,  14  Cal.  App.  576,  114  Pac.  54;  Williams  v.  State, 
4  Okl.  Cr.  523,  114  Pac.  1114;  Rice  v.  People,  55  Colo. 
506, 136  Pac.  74 ;  People  v.  Rowland,  12  Cal.  App.  6,  106 
Pac.  433.)  No  doubt,  upon  another  trial  of  this  case, 
the  jury  will  be  fully  instructed  as  to  the  purpose  for 
which  evidence  of  other  shortages  than  the  one  charged 
in  the  information  may  be  considered. 

The  errors  assigned  to  the  refusal  of  the  court  to 
grant  a  new  trial  because  of  newly  discovered  evidence 
and  the  failure  of  the  state  to  prove  the  venue  we  do  not 
deem  it  necessary  to  consider,  as  these  questions  will  not 
arise  upon  another  trial. 

For  the  errors  pointed  out,  it  is  ordered  that  the 
judgment  and  order  appealed  from  be  reversed,  and 
that  a  new  trial  be  granted  the  defendant. 
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McCabban,  C.  J.,  concurring : 

I  concur. 

In  my  judgment  this  case  must  be  reversed  for  reasons 
in  addition  to  those  dwelt  upon  in  the  opinion  of  Mr. 
Justice  Coleman.  The  force  and  effect  of  the  error  to 
which  I  refer  is  best  understood  when  the  record  is 
made  clear.    The  indictment  charges : 

"That  said  defendant,  on  the  31st  day  of  March,  A.  D. 
1916,  or  thereabouts,  •  •  •  at  and  within  the 
county  of  Churchill,  State  of  Nevada,  while  then  and 
there  an  employee  of  the  county  of  Churchill,  a 
political  aubdivision  of  the  State  of  Nevada,  to  wit, 
the  duly  appointed  and  acting  manager  of  the  Chur- 
chill County  Telephone  and  Telegraph  System,  which 
said  system  being  then  and  there  exclusively  owned 
and  operated  by  the  said  county  of  Churchill,  State 
of  Nevada,  and  then  and  there,  by  virtue  of  said 
employment,  as  manager  aforesaid,  there  came  into 
the  possession  and  under  the  control  of  said  defen- 
dant, for  transmission  to  the  county  treasurer  of  the 
said  county  of  Churchill,  State  of  Nevada,  the  sum  of 
1556.02,  lawful  money  of  the  United  States,  of  the  per- 
sonal property  of  the  said  county  of  Churchill,  State  of 
Nevada,  said  sum,  $556.02,  lawful  money,  being  public 
money  received  by  said  defendant  for  the  said  county  of 
Churchill,  State  of  Nevada,  during  the  month  of  March, 
A.  D.  1916,  while  said  public  money  and  personal  prop- 
erty were  so  in  his  possession  and  under  his  control  by 
virtue  of  said  employment  aforesaid,  then  and  there,  to 
wit,  on  the  31st  day  of  March,  A.  D.  1916,  or  thereabouts, 
said  defendant  did  wilfully,  feloniously,  and  unlawfully 
use,  embezzle,  and  convert  said  sum  of  public  money  and 
personal  property,  received  by  him  as  aforesaid,  for  his 
own  private  purposes  and  for  a  purpose  other  than  one 
duly  authorized  by  law." 

During  the  course  of  the  trial  testimony  was  admitted 
of  other  shortages,  as  such  were  made  to  appear  in  the 
books  of  the  telephone  office.  It  must  be  presumed  that 
the  court  admitted  this  testimony  only  under  the  well- 
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known  exception  to  the  rule  excluding  proof  of  crimes 
other  than  that  of  which  the  defendant  stands  accused. 

The  court,  at  the  request  of  the  defendant,  gave  the 
following  instruction : 

"The  particular  offense  charged  against  the  defen- 
dant is  an  alleged  shortage  occurring  on  or  about  the 
3l8t  day  of  March,  1916,  and  it  is  for  that  offense, 
and  for  that  offense  alone,  that  the  defendant  is  on 
trial.  While  the  testimony  of  other  alleged  shortages 
in  the  year  1916  have  been  admitted  in  evidence,  it 
is  only  proper  for  you  to  consider  such  testimony  in 
so  far  as  the  same  tends  to  throw  light  upon  the 
transactions  of  the  month  of  March,  1916,  as  alleged 
in  the  information,  and  before  you  can  convict  the 
defendant  of  the  offense  charged  in  the  information 
you  must  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  offense  alleged  in  the  information  was 
committed  on  or  about  the  31st  day  of  March,  1916." 

The  case  having  been  submitted  to  the  jury,  the 
record  discloses  that  they  appeared  in  court  some  hours 
later,  at  which  time  a  colloquy  took  place  between  mem- 
bers of  the  jury  and  the  court.  In  part  it  appears  as 
follows : 

"Foreman  of  the  Jury — One  or  two  members  went  to 
ask  a  few  questions. 

"The  Court — Do  you  mean  as  to  some  feature  of  the 
testimony,  or  do  you  want  additional  instructions? 

"Juryman — On  instructions. 

"The  Court — As  to  some  feature  of  the  instructions? 

"Juryman— In  regard  to  using  the  evidence  as  intro- 
duced in  the  book,  whether  we  should  go  to  the  last  of 
the  year  or  not  in  that  book.  I  don't  understand  the 
instructions,  whether  we  are  to  use  the  testimony  as 
introduced  by  the  books  up  to  the  last  of  the  year.  Per- 
haps I  can  make  it  a  little  plainer  yet — whether  the 
shortage  claims  to  be  monthly  or  just  March;  whether 
that  can  be  traced  up  from  month  to  month  to  tend  to 
connect  the  shortage  for  the  month  of  March ;  whether 
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it  can  be  traced  up  to  the  end  of  the  year  or  not.  That  ia 
the  misunderstanding,  is  it  not? 

"Jury — Yes. 

"Mr,  Frame  (counsel  for  defendant) — I  would  suggest 
that  the  court  call  their  attention  to  the  instruction  that 
covers  that  point. 

"The  Court — Of  course,  if  the  jury  does  not  feel  clear 
aa  to  what  the  law  is  concerning  any  features,  I  think 
they  should  be  given  additional  instructions;  however, 
the  court  cannot  give  any  further  instructions,  except 
in  writing,  except  desired  by  counsel.  If  the  plaintiff 
or  defendant  wishes  to  submit  any  additional  instruction 
to  the  jury,  I  think  the  thing  to  do  would  be  to  pass  upon 
those  as  presented,  and  then  submit  additional  instruc- 
tions if  the  jury  does  not  feel  clear.  Of  course,  I  am 
willing  to  follow  the  instructions  of  counsel. 

"Mr.  Frame — I  was  going  to  suggest  that  the  court 
read  to  the  jury  the  instructions  already  given  on  that 
point,  and  if  not  satisfactory,  or  the  jury  wants  further 
information  or  any  member  of  it,  and  indicates  that, 
then  we  will  know  just  what  point,  particular  point,  to 
address  an  instruction  to." 

Here  it  appears  that  the  court  read  the  instruction 
bearing  upon  this  phase  of  the  evidence,  and  then  the 
colloquy  continued : 

"Juryman — That  particular  place  that  the  difficulty 
arises  in  the  minds  of  the  jurors  is  whether  that  can  be 
connected  with  any  shortage  during  the  month  of  March, 
can  be  traced  from  month  to  month  up  to  the  end  of  the 
year.  Some  of  them  are  not  clear — don't  feel  satisfied 
that  they  can  go  beyond  the  month  of  March. 

"The  Court — If  counsel  consents  that  any  additional 
instruction  can  be  given  verbally  or  in  writing  as  the 
law  permits,  you  may  insist  on  that. 

"Mr,  Frame — However,  I  would  have  no  objection  to 
the  court  orally  explaining  this  instruction  to  the  jury." 

Whereupon  the  court  proceeded  as  follows : 

"Then,  gentlemen  of  the  jury,  I  will  further  instruct 
Vol,  41— m 
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you,  as  to  the  instructions  already  given,  that  it  is 
proper  for  you  to  consider  all  of  the  testimony,  cer- 
tainly, which  is  before  you,  and  that  you  may  and  should 
take  into  consideration  all  of  the  testimony  as  submitted, 
whether  it  be  concerning:  transactions  that  took  place 
in  1916  or  the  year  previous,  in  determining  whether 
or  not  the  defendant  is  guilty  of  the  charge  contained  in 
the  information,  but  that  you  only  take  thoae  things  into 
consideration  for  the  purpose  of  considering  and  deter- 
mining whether  the  defendant  is  guilty  of  the  charge  as 
contained  in  the  information  and  for  no  other  purpose. 

"Mr.  Frame — And,  if  the  court  please,  I  desire  to 
request  the  court  at  this  time  to  add  the  further  instruc- 
tion to  the  one  already  given  to  the  effect  that  the  jury 
would  not  be  justified  in  convicting  the  defendant  of 
any — upon  any  shortage  which  is  alleged  to  have 
occurred  within  some  other  month,  or  at  some  other  time 
than  March  31, 1916. 

"The  Court — I  will  say  further,  gentlemen,  by  way 
of  instruction,  that  you  cannot  find  the  defendant  guilty 
of  any  other  charge  than  that  contained  in  the  informa- 
tion, but  that  in  determining  whether  or  not  he  is  guil^ 
of  the  charge  in  the  information  that  you  are  permitted 
and  should  take  into  consideration  all  of  the  evidence 
as  to  the  circumstances  and  transactions  during  the  time 
covered  by  the  testimony  during  the  time  not  only  of 
1917,  all  of  1916,  during  the  year  1916.  Does  that  cover 
the  point,  gentlemen? 

"Juryman — That  covers  the  point,  I  think." 

Undoubtedly  this  was  the  turning-point  in  the  case, 
for  it  is  disclosed  that  the  jury  returned  in  but  a  few 
minutes  with  a  verdict  of  guilty.  The  oral  instruction 
given  by  the  court  as  to  the  evidence  of  other  shortages 
was  erroneous.    The  court  used  the  significant  language: 

"You  may  and  should  take  into  consideration  all  of  the 
testimony  as  submitted,  whether  it  be  concerning  trans- 
actions that  took  place  in  1916  or  the  year  previous,  in 
determining  whether  or  not  the  defendant  is  guilty  of 
the  charge  contained  in  the  information." 
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And  again  the  court  said : 

"In  determining  whether  or  not  he  is  guilty  of  the 
charge  in  the  information,  •  •  •  you  are  permitted 
and  should  take  into  consideration  all  of  the  evidence  as 
to  the  circumstances  and  transactions  during  the  time 
covered  by  the  testimony,  during  the  time  not  only  of 
1917,  all  of  1916,  during  the  year  1916." 

There  is  no  rule  of  criminal  jurisprudence  to  which 
the  authorities  have  more  tenaciously  adhered  than 
that  which  applies  to  proof  of  other  crimes  than  that 
for  which  the  defendant  stands  accused.  The  general 
rule  in  this  respect,  and  that  which  has  constituted  an 
unalterable  rule  in  American  jurisprudence,  is  that, 
when  one  is  put  upon  trial  for  an  oifense,  if  he  is  to  be 
convicted  at  all,  it  must  be  only  upon  evidence  which 
shows  his  guilt  of  that  offense.  To  this  rule  there  is  a 
well-defined  exception.  This  exception,  it  may  well  be 
stated,  permits  the  prosecution  to  put  in  evidence  all 
relevant  facts  and  circumstances  which  tend  to  estab- 
lish any  of  the  constituent  elements  of  the  crime  of 
which  the  defendant  is  accused  in  the  case  on  trial,  even 
though  such  facts  and  circumstances  tend  to  prove  that 
the  defendant  has  committed  other  crimes.  The  applica- 
tion of  the  exception  of  the  admissibility  of  evidence  must 
depend  largely  on  the  crime  charged  and  the  circum- 
stances under  which  the  same  was  committed.  Evidence 
of  this  character,  when  the  same  is  admitted  by  the  trial 
court,  calls  for  an  instruction  to  the  jury  emphatically 
limiting  the  purpose  for  which  such  evidence  may  be 
considered  by  them.  Evidence  of  other  offenses  than 
that  charged  in  an  indictment  has  been  in  all  jurisdic- 
tions guarded  against,  and  courts  and  text-writers  have 
warned  against  the  introduction  of  such,  drawing 
attention  to  the  havoc  that  may  be  wrought  unless  safe- 
guarded by  instruction  clear  and  unequivocal. 

By  the  language  of  the  trial  court  here  the  jury  was 
instructed,  and  that,  too,  at  a  point  in  their  considera- 
tion when  a  misguiding  word  meant  the  fixing  of  the 
verdict,  that  in  determining  whether  or  not  the  defen- 
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dant  was  guilty  of  the  charge  in  the  information  they 
should  take  into  consideration  all  of  the  evidence  as  to 
the  circumstances  and  transactions  during  the  time 
covered  by  the  testimony,  during  the  years  1916  and 
1917.  The  jury  was  told  by  the  court  that  they 
should  only  take  those  things  into  consideration  for 
the  purpose  of  considering  and  determining  whether  the 
defendant  was  guilty  of  the  charge  as  contained  in  the 
information,  and  for  no  other  purpose.  Here  was  a 
direction  from  the  court  that  the  jury  should  consider 
the  evidence  of  other  shortages  to  establish  the  shortage 
— hence  the  crime — of  March  31,  1916.  This  instruction 
had  a  direct  bearing  upon  a  peculiar  element  of  evidence, 
namely,  the  books  of  the  telephone  office ;  and  here  the 
observation  in  the  opinion  of  Mr.  Justice  Coleman  is 
most  pertinent : 

"The  defendant  was  not  the  bookkeeper,  did  not  under- 
stand bookkeeping,  was  not  familiar  with  the  books,  and 
his  attention  was  never  directed  to  the  items  on  the 
pages  introduced  in  evidence." 

Had  the  evidence  been  admissible  at  all,  and  we  have 
held  to  the  contrary  in  the  opinion  of  Mr.  Justice  COLE- 
HAN,  it  was  proper  that  it  should  be  accomplished  by 
instructions  designating  and  limiting  the  purpose  for 
which  it  should  be  considered.  In  this  respect  it  may  be 
observed  that  such  evidence  is  admissible,  as  I  have 
ahready  stated,  and  may  be  considered  by  the  jury,  for 
the  purpose  of  establishing  motive  or  purpose,  or  as 
proving  a  general  plan  or  scheme  followed  or  carried  out 
by  the  accused. 

"When  such  testimony  is  received,"  says  the  Supreme 
Court  of  Colorado,"the  trial  judge  should  then  limit  it  to 
the  purpose  for  which  it  is  admitted.  {Jnyjies  v.  People, 
44  Colo.  535,  99  Pac.  325,  16  Ann.  Cas.  787.) 
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[N0.22&41 
THE  STATE  OF  NEVADA.  Ex  Rel.  ALLEN  CLARK 
COMPANY  (A  Corporation),  Relator,  v.  PACIFIC 
WALL  PAPER  AND  PAINT  COMPANY  (A  Cor- 
poration); THE  JUSTICE'S  COURT  OF  RENO 
TOWNSHIP,  WASHOE  COUNTY,  NEVADA,  and 
F.  K.  UNSWORTH,  Justice  op  the  Peace  op  Said 
Township,  and  E.  H.  BEEMER,  Clerk  of  the 
Second  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Washoe, 
and  Ex  Officio  County  Clerk  of  Said  Washoe 
County,  Respondents. 

tl72Pac.380] 

1.  Cebtiobabi — JvDOUENTS    Keviewable — Obder   on    Cebtiobabi 

Justice's  Courts — Scope  of  Review. 

Where,  on  defendant's  appeal  from  adverse  judgment  In 
Justice's  court  to  the  district  court  on  questions  of  law  onlj' 
the  Judgment  was  nfllrmed.  defendant's  right  to  certiontri  was 
limited  to  a  review  of  the  district  court  Judgment,  from  which 
no  appeal  lies;  and  ccrtlot-ari  would  not  lie  from  tbe  supreme 
court  to  review  the  Judgment  of  tbe  justice. 

Original  proceeding  in  certiorari  by  the  State,  on 
the  relation  of  the  Allen  Clark  Company,  against  the 
Pacific  Wall  Paper  and  Paint  Company  and  others.  Writ 
discbai^ed. 

O.  H.  Mack,  for  Petitioner. 

Charles  H.  Burritt,  for  Respondents. 

By  the  Court,  Sanders,  J. : 

This  is  an  ori^nal  proceeding  in  certiorari. 

Upon  the  verified  application  of  the  Allen  Clark  Com- 
pany, a  corporation,  this  court  issued  a  writ  of  certioraH, 
directed  to  the  justice's  court  of  Reno  township,  county 
of  Washoe,  State  of  Nevada,  F.  K.  Unsworth,  justice 
thereof,  and  to  E.  H.  Beemer,  clerk  of  the  district  court 
of  the  Second  judicial  district  of  the  State  of  Nevada  in 
and  for  the  county  of  Washoe,  and  ex  officio  county  clerk 
of  said  county,  commanding  said  parties  to  certify  to  this 
court  the  transcript  of  the  proceedings  in  said  justice's 
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court  and  in  the  district  court  on  appeal  in  the  two  cases 
of  the  Pacific  Wall  Paper  and  Paint  Company,  a  corpora- 
tion, asrainst  the  petitioner.  From  the  returns  to  the  writ 
it  is  made  to  appear  that  the  petitioner  appealed  from  the 
judgment  rendered  against  it  in  the  said  justice's  court, 
to  the  said  district  court  upon  questions  of  law  only. 
The  primary  purpose  of  the  actions  was  to  foreclose  two 
claims  of  lien  for  labor  and  material  supplied  by  plaintiff 
in  the  alteration  and  repair  of  certain  premises  of  the 
petitioner,  situate  in  said  Reno  township.  Jurisdiction  is 
conferred  by  statute  upon  justices'  courts  in  such  cases 
when  the  amount  of  the  lien  does  not  exceed  $300.  (Rev. 
Laws.  5714;  Phillips  v.  Snowden  Placer  Co.,  40  Nev.  66, 
160Pac.786.) 

The  petitioner  seeks  to  review  tiie  judgment,  not  of 
the  district  court,  but  of  the  said  justice's  court  The 
question  for  our  determination  is  whether  the  petitioner's 
right  to  certiorari,  if  certiorari  should  be  issued  at  all, 
is  not  limited  to  a  review  of  the  judgment  of  the  district 
court.  The  questions  of  law  presented  to  the  latter  court 
for  its  determination  on  appeal  were: 

First — Did  the  justice's  court  have  jurisdiction  over 
the  subject-matter  of  the  suit? 

Second — Did  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action? 

Third — Had  the  justice  the  power  and  jurisdiction  to 
render  a  judgment  in  personam  in  an  action  brought  pri- 
marily to  enforce  a  mechanic's  lien  where  the  claim  of 
lien  fails? 

The  district  court  decided  these  questions  adversely  to 
the  contention  of  the  petitioner  and  affirmed  the  judgment 
of  the  justice's  court  Having  jurisdiction  to  determine 
the  questions  of  law  thus  presented,  its  judgment  affirm- 
ing the  judgment  of  the  justice's  court  operates  to  estop 
the  petitioner  from  proceeding  in  this  court  to  review  by 
certiorari  the  judgment  of  the  justice's  court 

The  petitioner's  proper  method  of  redress  is  an  appli- 
cation to  this  court  for  a  writ  of  certiorari  to  review  the 
judgment  of  the  district  court  from  which  the  law  has 
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provided  no  appeal.  The  judgment  of  the  district  court 
is  in  alt  respects  a  judgment  by  a  competent  court  and 
one  of  general  jurisdiction.  So  lonf?  as  its  judgment 
stands  unassailed,  it  cannot  be  ignored  or  swept  aside 
by  this  proceeding.  (Olcese  v.  Justice's  Court,  156  Cal.  82, 
103Pac317.) 

The  writ  is  discharged. 

It  is  so  ordered. 

McCabean,  C.  J.,  concurring : 

I  concur  in  the  order. 

The  writ  of  certiorari,  if  it  sought  to  review  the  order 
in  the  district  court,  should  have  been  directed  to  that 
court,  and  not  to  the  clerk  thereof,  a  ministerial  officer. 

Section  5686,  Revised  Laws,  prescribes: 

"The  writ  may  be  directed  to  the  inferior  tribunal, 
board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified. 
When  directed  to  a  tribunal,  the  clerk,  if  there  be  one, 
shall  return  the  writ  with  the  transcript  required." 

In  a  case  where  the  petitioner  in  certiorari  seeks  to 
cause  a  review  of  the  proceedings  of  a  court,  the  writ 
issues  against  the  tribunal  rather  than  against  the  clerk 
thereof.    {Onesti  v.  Freelon,  61  Cal.  625.) 

As  I  view  it,  the  dismissal  of  the  writ  on  the  grounds 
and  for  the  reason  stated  in  the  opinion  of  Mr.  Justice 
Sanders,  or  for  the  reason  which  I  here  state,  does  not 
preclude  the  bringing  of  a  proper  proceeding,  and  the 
issuance  of  a  proper  writ  following  this  dismissal.  The 
question  paramount  in  the  merits  of  the  proceedings 
involves  the  right  of  a  court  to  issue  a  personal  judg- 
ment against  a  defendant  where  the  action  was  insti- 
tuted to  foreclose  a  mechanic's  lien  in  accordance  with  our 
statutory  provisions  governing  such  matters.  This  ques- 
tion has  been  dealt  with  by  the  courts  with  varying 
results.  It  should  be  finally  settled  and  determined  by 
this  court,  in  order  that  the  rule  may  be  fixed,  and  the 
question  put  at  rest.       
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[No.  2300] 

P.  L.  FLANIGAN,  Respondent,  v.  CHARLES  H. 
BURRITT,  Appellant. 

[l73Pac.352] 
1.  Mandaml's — Deuubber— RiQHT  TO  Answeb  to  Meeits. 

Ill  view  of  civil  practice  act.  c.  73  (Rev.  Laws.  5694-5707), 
prescribing  the  proceedings  aud  practice  In  mandamus,  and 
making  tbe  code  provisions  relative  to  clvtl  actions  applicable 
thereto,  wbere  a  demurrer  to  a  petition  for  mandamus  is  over- 
ruled, defendant  maj"  answer  to  tbe  merits. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard.  Judge. 

Suit  by  P.  L.  Flanigan  against  Charles  H.  Burritt  for  a 
peremptory  writ  of  mandamus.  A  demurrer  to  the  com- 
plaint was  overruled,  and  from  a  denial  of  leave  to  answer 
to  the  merits,  and  a  judgment  for  plaintiff,  defendant 
appeals.    Revised  and  remanded,  with  instructions. 

Meick  &  Green,  for  Appellant: 

In  all  cases  in  regard  to  writs  of  certiorari,  Tiuindamus, 
and  prohibition,  the  practice  act  is  applicable  to  and 
governs  proceedings  in  those  matters. 

Section  5712,  Revised  Laws,  provides: 

"Except  as  otherwise  provided  in  the  three  chapters 
next  preceding,  the  provisions  of  this  code  relative  to 
civil  actions  in  the  district  courts  are  applicable  to  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned 
in  those  chapters." 

Defendant  had  a  right  to  test  the  complaint  in  this 
case  by  demurrer,  and  after  the  demurrer  was  overruled, 
under  the  civil  practice  act,  he  had  a  perfect  right  to  file 
his  answer  and  to  be  heard  on  the  issues  raised  by  the 
answer.  (Rev.  Laws,  5040-5045;  State  ex  rd.  Gleamm  v. 
Jumbo  Extension  M.  Co.,  30  Nev,  192.) 

"  '  All  forms  of  pleading  in  civil  actions,  and  the  rules  by 
which  a  sufficiency  of  the  pleadings  shall  be  determined, 
shall  be  those  prescribed  by  this  act, '  manifestly  refers  to 
the  pleadings  in  cases  of  m^vdamus  as  well  as  to  plead- 
ings in  other  actions  or  proceedings  provided  for  by  the 
act"   {State  v.  Gracey,  11  Nev.  231;  Stote  v.  MeCvUimgfi, 
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3  Nev.  210;  State  v.  Lady  Bryan  M.  Co.,  4  Nev.  400;  Ency. 
PL  &Pr.,  vol.  13,  p.  667.) 

James  T.  Boyd,  for  Respondent: 

The  appellant  had  the  privilege  and  the  ri^ht  of 
making  whatever  return  he  thought  sufficient,  but  he  was 
concluded  by  the  return  made.  Hence  if  he  admitted 
the  facts  of  the  plaintiff's  complaint,  but  denied  their 
legal  effect,  he  could  not  afterwards  be  heard  to  com- 
plain or  to  present  a  different  issue  of  fact  The  court 
determined  the  matter  upon  the  pleadings  before  it;  that 
is,  upon  the  complaint  and  the  demurrer.  (Rev.  Laws, 
5704,  5705;  Sutherland  on  Pleadings,  vol.  4,  sec.  7101; 
Town  of  Hayward  v.  Pimental,  107  Cal.  386.)  "On 
demurrer  to  a  declaration  the  judgment  for  plaintiff  is 
I)eremptory."  (Hooper  v.  Chosen  Freeholders,  52  N.  J. 
Law,  313.)  "The  application  for  the  writ  and  the  answer 
are  the  only  pleadings  allowed  in  applications  for  man- 
damus; and  if  the  respondent  files  a  demurrer,  which  is 
overruled,  the  writ  will  issue  and  no  further  pleadings 
will  be  considered."  (People  v.  Hamilton  Co.,  3  Neb.  244.) 
"A  general' demurrer  to  the  petition  relieves  the  case  of 
controversy  by  admitting  the  truth  of  the  allegations, 
and  on  overruling  such  demurrer  a  peremptory  writ  will 
issue."  (San«onw  v.JVcrcer,  68  Tex.  488.) 

By  the  Court,  McCarran,  C.  J. : 

This  action  was  instituted  in  the  district  court  by  and 
on  behalf  of  respondent  for  a  peremptory  writ  of  man~ 
damus.  On  the  day  designated  for  the  return,  the 
appellant  here  appeared  and  filed  a  demurrer  to  the 
complaint.  On  the  hearing  the  court  made  an  order 
overruling  the  demurrer.  Immediately  after  the  entry 
of  the  order,  and  in  open  court,  it  appears  that  appellant 
attempted  to  file  an  answer  to  the  merits  of  the  com- 
plaint or  petition  for  jnandamus.  Respondent  objected 
to  the  filing  of  the  instrument,  and  the  court  sustained 
the  objection,  and  refused  to  permit  appellant  to  file 
any  answer  or  take  further  steps  in  the  proceedings,  and 
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then  and  there  directed  the  clerk  to  enter  judgment  for 
the  respondent,  plaintiff  and  petitioner  in  the  court 
below,  in  accordance  with  the  relief  prayed  for.  The 
refusal  of  the  court  to  permit  the  filing  of  an  answer  to 
the  petition  for  mandamus  is  assigned  as  error,  and 
together  with  other  assignments  comes  here  in  the 
specification  of  errors.  We  shall  conclude  the  matter 
with  a  consideration  of  this  assignment,  inasmuch  as  we 
deem  the  action  of  the  trial  court  in  refusing  to  permit 
appellant  to  file  an  answer  to  be  error. 

Chapter  73  of  our  civil  practice  act,  being  section  752 
to  section  771  of  the  act,  inclusive  (Rev.  Laws,  6694— 
5713)  is  devoted  entirely  to  proceedings  and  practice 
in  mandamus.  The  statute  declares  the  writ  of  man- 
damus may  be  denominated  a  writ  of  mandate.  Section 
763  designates  in  what  cases  the  writ  may  issue. 

Section  756  prescribes ; 

"When  the  application  to  the  court  or  district  judge 
is  made  without  notice  to  the  adverse  party,  and  the 
writ  is  allowed,  the  alternative  shall  be  first  issued ;  but 
if  the  application  be  upon  due  notice,  and  the  writ  is 
allowed,  the  peremptory  may  be  issued  in  the  first 
instance.  The  notice  of  the  application,  when  given, 
shall  be  at  least  ten  days.  The  writ  shall  not  be  granted 
by  default.  The  case  shall  be  heard  by  the  court  whether 
the  adverse  party  appear  or  not." 

Section  767  prescribes : 

"On  the  return  day  of  the  alternative,  or  the  day  on 
which  the  application  of  the  writ  is  noticed,  or  such 
further  day  as  the  court  or  district  judge  issuing  the 
writ  may  allow,  the  party  on  whom  the  writ  or  notice 
shall  have  been  served  may  show  cause  by  answer  under 
oath,  made  in  the  same  manner  as  an  answer  to  a  com- 
plaint in  a  civil  action." 

Section  768  provides : 

"If  an  answer  is  made,  which  raises  a  question  as  to 
matter  of  fact  essential  to  the  determination  of  the 
motion,  and  affecting  the  substantial  rights  of  the 
parties,  and  upon  the  supposed  truth  of  the  allegation 
of  which  the  application  for  a  writ  is  based,  the  court 


by  Google 


Flanigan  v.  Burritt 


opinion  of  the  Court— McCarran,  C.  J. 


may,  in  its  discretion,  order  the  question  to  be  tried 
before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had  and  the  verdict  certified  to  the  court. 
The  question  to  be  tried  shall  be  distinctly  stated  in 
the  order  for  trial,  and  the  county  shall  be  designated 
in  which  the  same  shall  be  had.  The  order  may  also 
direct  the  jury  to  assess  any  damages  which  the  appli- 
cant may  have  sustained,  in  case  they  find  for  him." 

Section  762  provides : 

"If  no  answer  be  made,  the  case  shall  be  heard  on  the 
papers  of  the  applicant.  If  an  answer  be  made  which 
does  not  raise  a  question  such  as  is  mentioned  in  section 
758,  but  only  such  matters  as  may  be  explained  or 
avoided  by  a  reply,  the  court  may,  in  its  discretion,  grant 
time  for  replying.  If  the  answer,  or  answer  and  reply, 
raise  only  questions  of  law,  or  put  in  issue  immaterial 
statements,  not  affecting  the  substantial  rights  of  the 
parties,  the  court  shall  proceed  to  hear,  or  fix  a  day  for 
hearing,  the  argument  of  the  case." 

Section  770  of  the  civil  practice  act  provides : 

"Except  as  otherwise  provided  in  the  three  chapters 
next 'preceding  [chapter  72,  Certiorari;  chapter  73, 
Mandamus;  chapter  74,  Prohibition],  the  provisions  of 
this  code  relative  to  civil  actions  in  the  district  courts 
are  applicable  to  and  constitute  the  rules  of  practice  in 
the  proceedings  mentioned  in  those  chapters." 

It  will  be  seen  that  the  proceedings  in  mandarmiB 
constitute  a  part  of  our  civil  practice  act.  Thus  the 
whole  proceeding,  in  so  far  as  there  are  statutory  pro- 
visions, is  removed  from  the  rule  of  practice  known  to 
the  common  law  and  takes  its  initiatory  and  every 
successive  step  directly  from  statutory  mandate  and 
prescription. 

In  the  case  of  State  of  Nevada  ex  rel.  Curtis  v. 
McCvMough,  3  Nev.  202,  this  court  took  cognizance 
of  the  civil  practice  act  as  being  applicable  to  proceed- 
ings in  mandamus.  In  the  case  of  State  of  Nevada  v. 
Gracey,  11  Nev.  223,  referring  to  the  case  of  Curtis  v. 
McCidlough,  this  court  said : 

"But  whether  it  is  the  affidavit  or  the  writ  which  the 
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statute  requires  to  be  answered,  there  can  be  no  doubt 
that,  for  the  purposes  of  this  motion,  the  affidavit  per- 
forms the  office  of  a  complaint,  and  the  sufficiency 
thereof  is  alone  to  be  considered." 

The  court  in  that  instance  regarded  the  question 
before  it  as  turning  on  the  affidavit,  the  same  to  be  con- 
sidered in  the  nature  of  a  complaint  in  an  ordinary 
civil  action  and  tested  by  the  rule  prescribed  by  the 
practice  act. 

In  some  jurisdictions,  proceedings  in  mandamva  have 
been  regarded  as  of  a  criminal  nature ;  indeed,  such  was 
the  central  thought  of  those  upon  whom  the  administra- 
tion of  the  writ  devolved  in  the  early  making  of  the 
common  law.  In  other  jurisdictions,  it  has  been  regarded 
as  a  special  proceeding;  but  this  court,  in  the  case  of 
State  V.  Gracey,  swpra,  laid  down  the  emphatic  declara- 
tion that  proceeding  by  Tnayidavius  is  a  civil  remedy,  and 
has  all  the  qualities  and  attributes  of  a  civil  action,  and 
applies  solely  for  the  protection  of  civil  rights.  In  the 
case  of  State  v.  Jumbo  Ext.  M.  Co.,  30  Nev.  192,  94  Pac. 
74,  133  Am.  St.  Rep.  715,  16  Ann.  Cas.  896,  this  court, 
referring  to  the  practice  to  which  it  gave  sanction  here, 
held  that  while  there  may  be  little  difference  as  to  the 
manner  or  mode  of  raising  the  issues,  the  better  practice 
was  to  raise  objections  to  the  petition  by  way  of 
demurrer  or  answer. 

The  proceedings  in  Tnandamus,  whatever  they  may 
have  been  at  common  law,  have  become  more  expeditious 
and  uniform,  and  are  now  in  keeping  with  the  ordinary 
personal  actions  and  the  prescribed  civil  practice,  and  in 
most  jurisdictions  we  observe  that  mandamus  proceed- 
ings are  governed  by  the  same  general  principles,  in  so 
far  as  pleadings  are  concerned,  or  the  manner  or  mode 
of  joining  issue,  as  those  prescribed  for  civil  actions 
generally.  In  High's  Extraordinary  Legal  Remedies,  p. 
329,  it  is  stated : 

"In  this  country,  as  well  as  in  England,  proceedings 
in  mandamua  are  now  usually  regarded  as  in  the  nature 
of  an  action,  to  which  the  parties  may  plead  as  in  other 
actions," 
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A  petition  for  an  alternative  writ  of  mandamtis,  or 
a  complaint  on  which  such  writ  is  issued,  is  in  most 
instances  an  ex  parte  proceeding.  To  say  that  the 
party  to  whom  the  writ  is  directed  should  be  deprived 
of  a  right  to  test  by  demurrer  the  sufficiency  of  the 
petition  or  complaint  upon  which  the  writ  was  issued 
would  be  in  our  judgment  to  adopt  a  rather  arbitrary 
view  of  the  whole  proceeding  governing  mandamus. 
Courts  generally  have  adopted  the  broader  and  more 
liberal  view. 

In  the  case  of  .Swan  v.  Gray,  44  Miss.  393,  the  court 
had  before  it  the  identical  question  here  presented. 
There,  however,  no  statutory  provisions  appear  for  the 
regulation  of  proceeding  in  martdamiis.  The  court, 
after  commenting  on  the  force  and  effect  of  the  sev- 
eral legal  steps  in  a  mandamus  proceeding,  held  that  it 
was  error  to  deny  tbe  respondent  the  right  to  answer 
after  his  demurrer  to  the  sufficiency  of  the  petition  had 
been  overruled.  There,  even  in  the  absence  of  statutory 
provision,  the  court  held : 

"But,  if  the  demurrer  be  overruled,  then  the  defen- 
dant must  make  return,  denying  the  allegations  of  the 
writ,  or  setting  up  new  matter  constituting  a  defense  to 
the  relator's  claim." 

In  the  case  of  State  ex  rel.  Commissioners  of  Jeffer- 
son County,  11  Kan.  66,  the  Supreme  Court  of  Kansas, 
after  referring  to  the  practice  at  common  law  and  under 
the  English  statute  (9  Anne,  c.  20),  held  that  the  alter- 
native writ  is  now  not  merely  a  writ  as  formerly,  but  is 
a  pleading,  and  the  return  is  also  a  pleading,  the  issues 
being  made  up  of  the  writ  and  the  return,  and  the  trial 
may  be  had  on  such  issues,  and  judgment  rendered  for 
the  plaintiff  or  for  the  defendant,  the  same  as  in  any 
other  civil  action.  There  the  court  held,  as  did  this 
court  in  the  case  of  Curtis  v.  McCuUough,  supra,  that 
the  whole  proceeding  was  in  the  nature  of  a  civil  action. 

In  the  case  of  State  ex  rel.  Kelly  v.  Mayor  and  Alder- 
men of  the  City  of  Paterson,  35  N.  J.  Law,  196,  the 
Supreme  Court  of  New  Jersey,  in  viewing  the  question 
there  presented  under  conditions  not  unlike  those  in  the 
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matter  at  bar,  laid  stresa  on  the  view  that  the  object 
of  the  return  was  to  give  the  opposing  party  a  full 
hearing  on  the  merits  before  a  judgment  should  be  pro- 
nounced, which  judgment  would  be  peremptory  in  its 
nature. 

In  the  case  of  State  ex  rel.  Green  Bay  &  M.  R.  R.  Co., 
V.  Jennings,  56  Wis.  113, 14  N.  W.  28,  the  Supreme  Court 
of  Wisconsin  held  that  a  proceedingin  mandamua  was 
to  all  intents  and  purposes  a  civil  action  within  the  mean- 
ing of  the  statute  of  Wisconsin,  and  being  such,  the 
petition,  as  well  as  the  return,  was  to  be  tested  as  to 
form  and  sufficiency  by  the  same  rules  which  prevail  in 
other  civil  actions. 

In  the  case  of  Union  Oil  Co.  v.  Campbell,  48  La.  Ann. 
1350,  20  South.  1007,  the  conditions  under  which  the 
proceedings  came  to  the  supreme  court  were  identical 
to  those  presented  in  the  case  at  bar.  There,  a  demur- 
rer having  been  overruled,  the  respondent  filed  hift 
answer.  The  relators  contended  there,  as  here,  that, 
the  respondent  having  filed  an  exception  (tantamount  to 
the  demurrer  here),  they  were  precluded  from  setting 
up  any  ground  of  defense  on  the  merits.  The  court  held 
the  position  untenable. 

With  a  view  to  establishing  a  proper  practice,  the 
Supreme  Court  of  New  Jersey,  in  the  case  of  State  ex 
rel.  Hopper  et  oL  v.  Board  of  Freeholders,  52  N.  J.  Law, 
313, 19  Atl.  383,  said: 

"As  the  alternative  mandamus  takes  the  place  of  a 
declaration  in  these  proceedings,  the  same  practice  should 
be  followed.  If  a  demurring  defendant  shows  a  real 
ground  on  which  the  command  of  the  alternative  writ 
ought  not  to  be  made  peremptory,  which  he  can  only  set 
up  by  return,  he  ought  to  be  permitted  to  withdraw  his 
demurrer,  and  make  return  on  like  terms  as  to  costs." 

In  the  case  of  Bear  v.  Commissioners,  124  N.  C.  204, 
32  S.  E.  558,  70  Am.  St.  Rep.  686,  it  was  held  that  man- 
damus being  in  the  nature  of  a  civil  action,  the  pleadings 
and  practice  should  be  the  same  as  those  prescribed  for 
in  conducting  civil  actions. 
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In  the  case  of  Wheeler  v.  Northern  Colorado  Irriga- 
tion Co.,  10  Colo.  582,  17  Pac.  487,  3  Am.  St.  Rep.  603, 
the  court,  referring  incidentaHy  at  least  to  the  question 
here  presented,  held  in  effect  that  an  alternative  writ  of 
mandamus  performed  the  office  of  a  complaint  in  the 
ordinary  civil  action.  It  must  therefore  state  a  cause 
of  action,  and,  failing  to  do  so,  will  not  support  a  judg- 
ment. "Its  legal  sufficiency,"  said  the  court,  "may,  by 
the  return  or  answer  provided  for  in  the  civil  code,  be 
challenged  as  upon  demurrer  and  tested  under  the  rules 
of  pleading  applicable  to  the  ordinary  complaint,  when 
assailed  by  demurrer." 

The  Supreme  Court  of  Oregon,  in  considering  the 
question  as  to  the  right  of  a  respondent  in  a  mandamus 
proceeding  to  demur  and  answer,  held  that,  upon  the 
return,  the  respondent,  under  the  provisions  of  the  code, 
might  demur  or  answer  in  the  same  manner  as  to  a 
complaint  in  an  action.  In  that  jurisdiction  the  doctrine 
has  been  established  that  the  petition  in  mandamua  pro- 
ceedings is  no  part  of  the  pleading,  and  the  writ  itself 
serves  the  same  purpose  as  the  complaint  in  other 
actions,  and  must  state  all  material  facts  showing  a 
clear  right  to  the  relief  demanded. 

While  the  doctrine  in  this  jurisdiction,  having  been 
established  by  decisions  of  this  court,  holds  (Curtis  v. 
McCullough,  supra)  that  it  is  to  the  petition  that  the 
respondent  must  plead  or  reply,  the  principle  is,  how- 
ever, the  same  as  to  the  right  of  respondent  to  demur, 
thereby  testing  the  sufficiency  of  the  pleading  by  reason 
of  which  he  is  to  be  compelled  to  act.  But,  if  the  court 
overrules  the  demurrer,  we  conclude,  as  did  the  Oregon 
court,  that  in  justice  he  should  be  permitted  to  interpose 
a  meritorious  defense.  (Elliott  v.  Oliver  County  Clerk, 
22  Or.  44,  29  Pac.  1.) 

Respondent  here  refers  us  to  the  case  of  People  ex  rel. 
V.  Hamilton  County,' Z  Neb.  244,  where  the  court,  in 
response  to  an  inquiry,  stated  without  extended  consid- 
eration that  in  cases  of  mandamus  the  only  pleading 
allowed  would  be  the  application  for  the  writ  and  the 
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answer  as  contemplated  by  the  code.  The  court  there 
held  that  parties  might  file  a  demurrer,  but,  if  the  same 
was  overruled,  the  writ  would  issue,  and  no  further 
pleadings  be  allowed.  Whatever  may  have  been  in  the 
mind  of  the  court  at  the  time  of  the  rendition  of  this 
assertion,  it  is  very  apparent  that  the  rule  there  declared 
was  not  followed,  and  has  never  been  the  accepted 
doctrine,  in  Nebraska. 

In  Long  v.  State,  17  Neb.  60,  22  N.  W.  120,  the  court 
said: 

"Where  an  alternative  writ  of  mandamus  fails  to  state 
facts  sufficient  to  entitle  the  relator  to  the  performance 
of  the  duty  sought  to  be  enforced,  such  defect  may  be 
taken  advantage  of  by  a  demurrer,  the  same  as  in  any 
other  action,  and  the  same  right  to  answer,  in  case  the 
demurrer  is  overruled,  will  exist  in  favor  of  a  respondent 
as  in  aqy  other  proceeding." 

And  again,  in  the  case  of  State  ex  ret,  Moore  v.  Chicago, 
St.  Pavl,  Minn.  &  Omaha  R.  R  Co..  19  Neb.  476,  27  N.W. 
434,  the  court  said: 

"Where  it  is  sought  to  test  the  sufficiency  of  a  petition 
for  a  mandarnvs,  the  proper  course  is  to  demur  to  the 
petition  upon  the  ground  that  the  facts  stated  herein  do 
not  entitle  the  relator  to  the  relief  sought." 

To  the  same  effect  was  the  rule  asserted  in  the  case  of 
State  ex  rel.  Levy  v.  Spicer,  36  Neb.  469,  54  N.  W.  849, 
and  State  ex  rel.  Haberlan  v.  Love,  89  Neb.  149,  131 
N.  W.  196,  34  L.  R.  A.  n.  s.  607,  Ann.  Cas.  1912c,  542. 

The  question  was  again  raised  and  passed  upon  in  the 
case  of  State  ex  rel.  Kelley  v.  Ferguson,  95  Neb.  63,  144 
N.  W.  1039,  50  L.  R.  A.  n.  s.  266,  where  the  whole  ques- 
tion was  reviewed  in  the  light  of  former  decisions. 

The  right  of  a  respondent  in  a  mandamus  proceeding 
to  demur,  and  thereafter  to  answer,  was  passed  upon  by 
the  Supreme  Court  of  Washington  in  the  case  of  State 
ex  rel  Halves  v.  Brewer  et  al,  39  Wash.  65,  80  Pac.  1001, 
109  Am.  St.  Rep.  868,  4  Ann.  Cas.  197,  where  it  was  held 
that,  in  a  jurisdiction  where  the  code  system  of  pleading 
obtains,  the  defendant  in  mandamus  proceedings  may 
demur  to  the  complaint;    the  demurrer  in  such  an 
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instance  performing  the  office  of  a  motion  to  quash  the 
writ  Section  1418  of  the  code  of  civil  procedure  of 
the  State  of  Washington  (Pierce's  Code),  bearing  upon 
hearing  demurrer  and  answer,  is  substantially  the  same 
as  section  762  of  the  code  of  civil  procedure  of  this  state 
(Rev.  Laws,  5704). 

In  Ruling  Case  Law,  the  text  lays  down  the  general 
proposition  that  the  same  right  to  answer  in  case  a 
demurrer  to  an  alternative  writ  is  overruled  will  exist 
in  favor  of  the  respondent  as  in  any  other  proceedings, 
and  the  text  in  this  respect  is  supported  by  the  following 
decisions:  III.  Cent.  R.  R.  Co.  v.  People,  148  III.  434,  33 
N.  E.  173,  19  L.  R.  A.  119;  State  v.  Ferguson,  supra. 
(See  18  R.  C.  L.  851.) 

The  question  here  dealt  with  was  before  the  Court  of 
Appeals  of  Colorado  in  the  case  of  Board  of  Public 
Works  V.  Hayden,  13  Colo.  App.  36,  66  Pac.  201.  That 
court  was  confronted  with  this  question  under  code 
provisions  which  are  in  nearly  all  respects  identical  to 
ours ;  and  in  view  of  the  lucid  manner  in  which  the  ques- 
tion was  there  discussed,  we  have  no  hesitancy  in  follow- 
ing the  reason  and  conclusion  there  reached.  In  that 
case,  as  in  the  matter  at  bar,  it  was  contended  that,  inas- 
much as  the  provision  of  the  code  declared  that  the  writ 
of  mandamus  might  be  issued  in  the  manner  provided 
in  that  chapter,  and  not  otherwise,  a  demurrer  inter- 
posed to  a  petition  for  mandamus  constituted  an  answer 
within  the  meaning  of  the  chapter,  and,  as  the  demurrer 
raised  only  questions  of  law,  the  case  was  one  for  deter- 
mination by  the  court  upon  the  argument,  and,  as  there 
was  no  discretion  in  the  court  to  allow  an  amendment,  a 
decision  upon  the  demurrer  interposed  would  conclude 
the  case.  The  court,  in  dealing  with  this  contention,  held 
that  the  language  of  the  law  contemplates  a  petition 
which  calls  for  an  answer,  saying : 

"Surely  a  petition  which  may  result  in  a  peremptory 
writ  must  be  a  good  petition ;  and  the  manner  prescribed 
for  the  issuance  of  a  peremptory  writ  necessarily  sup- 
poses preliminary  papers,  which  on  their  face  would 
authorize  the  writ.    If  compliance  by  the  applicant  with 
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the  requirements  of  the  chapter  involves  the  presenta- 
tion of  a  sufficient  petition,  and  he  fails  in  this  respect, 
then  the  provisions  regulating  the  subsequent  proceed- 
ings have  no  application.  It  follows,  therefore,  that  the 
respondent  is  entitled  to  the  judgment  of  the  court  upon 
the  sufficiency  of  the  petition,  and  that  when  it  is  finally 
determined  that  a  sufficient  petition  has  been  presented, 
and  not  before,  it  is  incumbent  upon  him  to  make 
answer." 

By  the  terms  of  section  770,  the  provisions  of  our  code 
relative  to  civil  actions  in  the  district  court  are  made 
applicable  to  and  constitute  the  rules  of  practice  in  the 
proceedings  mentioned  in  the  chapter  dealing  with  man- 
damus. Hence  as  we  view  it,  in  mandamus  proceedings 
the  relator  or  petitioner  is  to  be  regarded  as  the  plain- 
tiff, and  the  respondent,  or  party  to  whom  the  writ  is 
addressed,  is  to  be  regarded  as  the  defendant,  as  those 
terms  apply  and  are  applied  in  our  civil  practice  act. 
The  form  of  the  application  may,  as  we  view  it,  be  that  of 
a  verified  complaint,  as  in  other  proceedings,  or  in  per- 
sonal actions,  or  it  may  be  that  of  an  affidavit  made  by 
the  applicant  under  oath.  If  the  provisions  of  section 
770  mean  anything,  they  confer  upon  the  parties  to  a 
proceeding  in  mandam.vg  the  same  rights  and  privileges 
as  are  conferred  to  parties  in  any  other  civil  action, 
except  as  the  same  may  be  curtailed  or  extended  by  the 
provisions  of  the  code  dealing  explicitly  with  mandamus. 

We  are  referred  by  respondent  here  to  the  case  of 
Hayward  v.  Pimental,  107  Cal.  386,  40  Pac.  545,  in  sup- 
port of  their  contention  that  under  our  code,  which  is 
the  same  as  that  of  California,  a  respondent  in  a  man- 
damus proceeding,  whose  demurrer  is  overruled,  is 
precluded  from  filing  further  answer.  We  do  not 
understand  the  Supreme  Court  of  California  to  have  so 
held  in  the  Hayward  case;  but,  if  such  be  the  holding 
of  that  court,  we  refuse  to  adhere  to  that  position.  We- 
take  it,  however,  that  the  question  here  presented  is  quite 
different  from  that  presented  in  the  Hayward  case.  We 
note  there  the  court  says : 
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"Appellant,  in  response  to  the  complaint  or  affidavit 
on  which  respondent  founded  its  application  for  a  man- 
damus, filed  an  answer  wherein  he  set  up  the  circum- 
stances of  said  motion  to  quash  the  writ  of  execution, 
and  that  he  had  'fully  heard,  all  and  singular  the  evi- 
dence and  argument  offered  by  the  respective  parties 
upon  such  motion  in  the  said  action,  and  as  such 
recorder,  and  as  such  recorder's  court,'  after  full  con- 
sideration, determined  said  motion,  and  ordered  that  the 
writ  of  execution  be  quashed.  He  made  no  other  defense. 
The  superior  court  sustained  a  demurrer  to  the  answer, 
and  at  the  same  time  rendered  judgment  directing  that 
the  writ  of  mandate  issue  as  prayed  for." 

There  it  appears  that  the  respondent  filed  an  answer, 
to  which  the  petitioner  or  relator  demurred.  The 
demurrer  was  sustained.  In  a  strict  sense,  there  is  no 
analogy  between  the  Hayward  case  and  that  at  bar.  We 
find  further  in  the  reported  decision  it  is  stated: 

"And  it  sufficiently  appears  from  the  recitals  referred 
to  that  there  was  a  hearing  and  a  submission,  not  merely 
of  the  demurrer,  but  of  the  cause  on  the  pleadings.  [We 
italicize.]  If  this  were  not  so,  appellant  should  have 
shown  the  incorrectness  of  the  recitals  by  a  bill  of 
exceptions  or  otherwise,  which  he  has  not  done.  Such 
a  hearing  was  a  sufficient  compliance  with  the  require- 
ments of  said  section  1088  of  the  Code  of  Civil  Proce- 
dure." 

The  whole  spirit  of  the  law,  as  well  as  the  letter  of 
our  code,  seems  to  revolt  at  a  rule  which  would  deprive 
a  party  of  the  right  to  interpose  a  meritorious  defense 
where,  acting  with  due  diligence  and  with  apparent 
regard  for  the  rights  of  others,  the  party  seeks  to  inter- 
pose such  defense.  It  would,  we  think,  do  violence  to  our 
system  of  jurisprudence  to  say  that,  because  a  party 
sought  to  challenge  by  demurrer  the  sufficiency  and 
validity  of  a  proceeding  by  which  he  is  summoned  into 
court  or  is  to  be  peremptorily  ordered  to  perform  an  act, 
he  must  thereby  hazard  his  rights  to  interpose  a  defense, 
when  by  the  interposition  of  such  defense  the  court 
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would  be  better  able  to  render  justice  and  fair  dealing 
between  the  parties. 

The  order  appealed  from  is  reversed.  The  case  is 
remanded,  with  instructions  to  the  lower  court  to  permit 
the  defendant,  appellant  here,  to  file  his  answer. 

It  is  so  ordered. 


[No.  2298] 

THE  STATE  OF  NEVADA,  Ex  Rel.  GEORGE  W. 
ABEL,  Petitioner  and  Relator,  v.  HON.  PETER 
BREEN,  AS  District  Judge  op  the  District 
Court  op  the  Third  Judicial  District  of  the 
State  op  Nevada,  in  and  por  the  County  of 
Lander,  and  THE  DISTRICT  COURT  OF  THE 
THIRD  JUDICIAL  DISTRICT  OF  THE  STATE 
OF  NEVADA,  IN  AND  FOR  THE  COUNTY  OF 
LANDER,  Respondents. 

[173Pnc.565] 

1.  Certiobabi — OBioin.iL  Pboceedinq — Scope. 

Ou  original  i>etltlou  for  certiorari  to  review  a  Judgiuent  of 
the  dlHtrlct  (-oHit,  review  ia  limited  to  whether  the  district 
court  bad  Jurisdiction  to  render  any  Judguieut.  aud  wliether  It 
bad  Jurisdiction  to  render  the  particular  Judgment  rendered. 

2.  Justices  of  the  Peace — Recobd — Requisites  and  Slfpicie.nct, 

Justice  courts  being  of  special,  limited,  and  inferior  juris- 
diction, proceedings  therein  must  show  such  fiictfi  an  constitute 
a  case  wltliin  the  Jurisdiction,  and  otherwii^e  the  law  regmrdfi 
the  whole  proceeding  as  coram  iton  judice  and  void. 

3.  JrSTICEB  OF  THE   1'EACE APPEALS JUBISWCTIOS  ON   APPEAL. 

The  Jurisdiction  of  nn  appellate  court  on  appeal  from  a 
Justice's  court  Is  entirely  derivative,  and  snch  court  acquires 
no  Jurisdiction  to  try  a  case  on  nppcal  from  a  Justice's  court 
wbere  the  latter  ia  without  Jurisdiction  to  entertain  the  cnne  and 
render  Judgment  therein. 

4.  JtrSTlCES  OP  THE  PEACE — CEBTIFICATIO.N. 

In  the  absence  of  a  statute,  a  Justice  of  the  peace  cannot 
certify  a  case  to  another  court. 

5.  Mechanics'  Liens — I'ehsonal  Jvdouent. 

In  view  of  Rev.  Laws,  2226.  providing  that  the  niccbaDlCS* 
lien  statutes  shall  not  affect  the  right  to  a  personal  Judgment, 
In  an  action  brought  to  enforce  a  mechanics'  lien,  a  pergonal 
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JndRment  may  l>e  rendered  agnlust  a  person,  personally  liable 
<f  tlie  Mtmpialnt  coiitnlns  all  uet'eRsary  tacts  ronstltutInK  botli 
Ki^>iiii(ls  of  relief,  aud  all  tbe  uet'esHnry  atl^ations  of  an  action 
111  assumpHlt. 

Original  proceeding  in  certiorari  by  the  State,  on 
relation  of  George  W.  Abel,  against  Hon.  Peter  Breen, 
as  Judge  of  the  District  Court  of  the  Third  Judicial  Dis- 
trict in  and  for  the  County  of  Lander,  and  the  District 
Court  of  the  Third  Judicial  District  in  and  for  the  County 
of  Lander.  Proceedingn  diamiBaed  on  condition; 
otherwise  writ  made  peremptory. 

Cantiifell  &  Cannlle,  for  Petitioner: 

The  jurisdiction  of  the  justice's  court  is  limited  by  the 
constitution  and  the  statutes.  The  justice's  court  was 
without  jurisdiction  in  the  three  cases  filed  therein,  for  the 
reason  that  the  amount  involved  exceeds  three  hundred 
dollars.  The  legislative  authority  to  confer  jurisdiction 
upon  the  justice's  court  is  limited  by  the  provisions  of 
the  constitution.  (Const.  Nev.,  sec.  8,  art.  8. )  This  limi- 
tation is  effective  to  restrict  the  language  of  the  legislative 
act  passed  under  its  authority.  iPkiUips  v.  Snowden,  40 
Nev.  66,  160  Pac.  786.) 

The  law  contemplates  that  but  one  action  shall  be 
prosecuted  for  the  foreclosure  of  the  liens  that  may  exist 
against  a  particular  piece  of  property.  ( PhiUipa  v.  Snow- 
den, supra;  Rev,  Laws,  2227,  2229. )  It  is  the  duty  of  the 
trial  court  to  endeavor  within  all  reasonable  limitations  to 
protect  the  rights  of  all  lien  claimants  in  one  judgment 
in  actions  to  foreclose  one  or  more  liens, "  where  it  appears 
that  there  are  other  lien  claimants,  and  especially  where 
it  appears  that  other  suits  are  pending  for  the  foreclosure 
of  all  or  a  portion  of  such  other  liens."  {Dcdyv.  Lakontan 
Mines  Co.,  39  Nev.  14, 158  Pac.  285.) 

The  judgment  foreclosing  the  liens  in  the  justice's 
court  being  void  for  lack  of  jurisdiction,  it  follows  that 
the  district  court  had  no  jurisdiction  on  appeal.  {Fitchett 
V.  Henley,  31  Nev.  341;  PkiMips  v.  Snowden,  supra.) 

The  fact  that  the  district  court  had  original  jurisdiction 
of  the  subject-matter,  and  tried  the  actions  de  novo,  does 
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not  render  the  judgrments  of  the  district  court  valid  as 
bein?  based  upon  jurisdiction  conferred  by  waiver  or 
consent.     {PkiUipa  v.  Snowden,  supra.) 

The  action  of  the  justice's  court  in  erroneously  deter- 
mining; that  it  had  jurisdiction  to  proceed,  and  thereafter 
proceeding  to  the  trial  of  the  cases  and  entering  judgments 
therein,  was  more  than  a  mere  error  within  jurisdiction. 
(Fitckett  V.  Henley,  supra;  Floyd  v.  District  Court,  39 
Nev.  369;  Phillips  v.  Snowden,  supra;  YoweU,  v.  District 
Court,  159  Pac.  692. )  And  where  jurisdiction  is  exceeded 
in  such  a  mwiner  by  a  justice  of  the  peace,  there  is  no 
right  of  appeal  to  the  district  court,  and  certiorari  is  the 
proper  remedy  to  be  pursued.   {Fitckett  v.  Henley,  supra. ) 

Salter  &  Robins,  for  Respondents: 

If  any  error  has  been  made  by  either  the  justice's 
court  or  the  district  court,  it  certainly  was  within  juris- 
diction.  (Florence-Gol<ifield  M.  Co.  v.  District  Court,  30 
Nev.  391.) 

The  fact  that  the  questions  could  have  been  reviewed 
by  appeal,  and  that  the  petitioner  did  not  aviul  him- 
self of  the  right  of  appeal,  but  suffered  the  time  to 
elapse,  does  not  make  available  the  writ  of  certiorari. 
{Chapman  v.  Justice  Court,  29  Nev.  154) 

"A  collateral  attack  upon  a  judgment  can  be  sustained 
only  when  a  judgment  is  absolutely  void  for  want  of 
jurisdiction,  and  not  when  the  court  has  erred  in  some 
ruling."  {Daly  v.  Lahontan  Mines  Co.,  39  Nev.  14,  151 
Pac.  516.) 

There  being  no  consolidation  of  the  suits,  the  justice 
had  jurisdiction  of  the  persons  and  of  the  subject-matter, 
and  inquiry  on  certiorari  extends  no  further.  {Kapp  v. 
District  Court,  31  Nev.  444.) 

Even  though  the  justice  should  have  made  an  order 
of  consolidation,  and  thereby  ousted  himself  of  juris- 
diction, still  the  district  court  assumed  jurisdiction;  and 
whether  its  jurisdiction  came  by  appeal  or  as  original 
jurisdiction,  its  judgment  is  valid  and  will  stand  in  the 
presence  of  any  collateral  attack.  (PhiUips  v.  Sruywden, 
40  Nev.  66, 160  Pac  790.) 
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By  the  Court,  Sanders,  J. : 

A  writ  of  certiorari  issued  out  of  this  court  upon  the 
application  of  George  W,  Abel  to  review  the  proceedings 
had  in  the  Third  judicial  district  court  of  the  State  of 
Nevada  in  and  for  the  county  of  Lander  in  three  separate 
actions  commenced  in  the  justice's  court  of  Argenta  town- 
ship, in  said  county,  and  appealed  to  the  district  court  by 
the  relator  upon  questions  of  law  and  fact. 

1.  The  procedure  adopted  for  the  review  of  the  matters 
complained  of  limits  this  inquiry  to  the  discussion  of  the 
questions:  Had  the  district  court  jurisdiction  to  render 
any  judgment  in  the  actions,  or  eitherof  them?  Had  the 
said  court  authority  to  render  a  personal  judgment  in  the 
actions,  or  either  of  them,  in  favor  of  the  plaintiff  and 
against  the  relator,  except  aa  incidental  to  a  decree  fore- 
closing the  mechanic's  lien  against  the  property  described 
in  each  of  the  complaints  in  said  separate  actions? 

2, 3.  Justice  courts  being  of  special,  limited,  and 
inferior  jurisdiction,  it  is  generally  recognized  that  pro- 
ceedings therein  must  show  or  set  forth  such  facts  as 
constitute  a  case  within  their  jurisdiction;  otherwise  the 
law  regards  the  whole  proceeding  as  coram  non  judiee 
and  void.  It  is  also  well  established  that  the  jurisdiction 
of  an  appellate  court  on  appeal  from  a  justice's  court  is 
entirely  derivative,  and  it  acquires  no  jurisdiction  to  try 
a  case  on  appeal  from  a  justice's  court  where  the  latter 
is  without  jurisdiction  to  entertain  the  case  and  render 
judgment  therein.  {Fitchett  v.  Henley,  31  Nev.  341, 102 
Pac.  865, 104  Pac.  1060. ) 

4.  An  appeal  in  a  case  arising  in  a  justice's  court  does 
not  convert  the  appellate  court  into  a  court  of  original 
jurisdiction.  {Martin  v.  District  Court,  13  Nev.  90.)  It 
has  exactly  the  same  jurisdiction  as  the  justice  of  the 
peace  from  whose  court  the  appeal  is  taken.  {Peacock  v. 
Leonard,  8  Nev.  84. )  In  the  absence  of  some  provision 
to  the  contrary,  the  same  rule  applies  to  actions  in  justice 
courts  for  the  enforcement  of  a  mechanic's  lien.  The 
dictum  in  the  case  of  PhiUips  v.  Snowden  Placer  Co.,  40 
Nev.  66,  160  Pac.  786,  to  the  effect  that  an  appeal  in  such 
case,  where  it  appears  that  the  justice's  court  is  without 
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jurisdiction  of  the  amounts  of  the  liens  involved  in  the 
action,  operates  to  certify  the  cause  to  the  district  court, 
is  disaflimiect.  In  the  absence  of  a  statute  a  justice  of 
the  peace  cannot  certify  a  case  to  another  court.  (24 
Cyc.  510;  llCyc.  992.) 

6.  If  we  correctly  interpret  the  position  of  the  learned 
counsel  for  relator,  it  is  their  contention,  based  upon  the 
authority  of  Phillips  v.  Snowden  Placer  Co. ,  supra,  that 
as  the  three  separate  actions  were  commenced  in  the 
justice's  court  for  enforcement  of  separate  mechanic's 
liens,  and  that  the  a^gre^te  amount  of  the  money 
demanded  exceeds  the  sum  of  $300,  the  justice's  court 
was  without  jurisdiction  to  entertain  the  cases,  and  the 
proceedings  therein  are  void.  Therefore  the  district  court 
had  no  authority  on  appeal  but  to  dismiss  the  actions.  It 
is  conceded  that  the  complaint  in  each  of  the  actions,  in 
connection  with  or  in  addition  to  the  allegations  therein 
made  in  relation  to  the  foreclosure  of  the  lien,  contained 
all  the  necessary  facts  and  allegations  to  constitute  a 
cause  of  action  ^^ainst  the  relator  for  the  recovery  of  a 
money  judgment.  The  relator  denied  by  his  answers 
that  he  was  indebted  to  the  plaintiff  in  the  sums 
demanded,  or  in  any  sum,  and  upon  this  issue  the  causes 
were  tried  before  a  single  jury,  and,  in  accordance  with 
the  verdict,  the  justice  rendered  separate  judgments  for 
the  plaintiff  and  against  the  relator  in  each  action,  and 
in  addition  thereto  declared  the  sums  found  due  to  be  a 
lien  upon  the  property  described  in  the  complaints  and 
ordered  it  sold,  and  the  proceeds  applied  to  the  payment 
of  the  judgment,  costs,  and  attorneys'  fees,  and  ordered 
execution  to  issue  for  any  deficiency.  The  pleadings,  as 
well  as  the  procedure  in  both  courts,  show  a  clear  intent 
on  the  part  of  the  plaintiff  to  pursue  and  rely  upon  a 
money  judgment  against  the  person  liable,  and  the 
demand  for  the  foreclosure  of  the  liens  was  regarded 
by  the  plaintiff  as  ancillary  and  supplementary  to  his 
action  for  the  recovery  of  a  money  judgment.  This 
intent  is  further  manifested  by  the  waiver  on  the  part 
of  the  plaintiff  of  his  claim  of  lien  on  the  trials  de  novo 
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in  the  district  court.  It  is  argumentatively  conceded 
that  this  waiver  eliminated  the  question  of  the  fore- 
closure of  the  hen  from  each  of  the  cases,  and  the  only 
issue  tried  in  the  district  court  was  the  plaintiff's  causes 
of  action  for  a  money  judgment.  We  are  now  asked  to 
hold  that  both  courts  were  without  jurisdiction  to  render 
any  judgment  in  the  actions,  or  either  of  them,  for  the 
reason  that  the  cumulated  amounts  demanded  exceeded  the 
sum  of  $300.  By  the  act  giving  to  mechanics  and  others 
a  lien  the  debt  is  the  principal  thing,  and  the  lien  an 
incident  and  security  which  follows  the  debt  or  obliga- 
tion. {Skyrme  v.  Occidental  M.  &  M.  Co..  8  Nev.  231; 
Phillips,  Mechanics'  Liens,  3d  ed.  sec.  9. ) 

The  lien,  as  an  appropriation  of  a  specific  thing,  has 
been  superadded  to  the  remedy  afforded  by  an  ordinary 
action  for  the  debt,  but  has  not  interfered  with  its 
enforcement.  (Phillips,  Mechanics' Liens,  3d  ed.  sec.  311.) 

It  is  provided  by  the  act  giving  mechanics  and  others 
a  lien  that  nothing  in  it  is  to  be  construed  to  impair  or 
affect  the  right  of  any  person  to  whom  any  debt  shall 
be  due  for  labor,  to  maintain  a  personal  action  to  recover 
such  debt  against  the  person  liable  therefor.  (Rev.  Laws, 
2226. )  This  act  also  provides  that  all  liens  are  assignable 
as  any  other  chose  in  action.  (Rev.  Laws,  2229.)  It  is  to 
be  borne  in  mind  that  the  plaintiff  was  the  holder  and 
owner  of  the  liens  by  assignments  that  carried  the  debt 
and  were  the  only  liens  lodged  against  the  property.  No 
provision  in  the  act  purports  to  restrict  the  right  to 
recover  the  debt  and  resort  to  the  enforcement  of  the 
lien  in  the  same  action. 

"The  rule  is  general,  in  the  absence  of  some  provision 
to  the  contrary,  that  the  remedy  upon  a  *  *  •  lien 
and  the  remedy  upon  the  debt  are  distinct  and  concurrent, 
and  may  be  pursued  at  the  same  time  or  in  succession, 
{Hatcher  v.  H.  &  B.  Mfg.  Supply  Co,,  133  Fed.  271,  68 
CCA.  19.) 

Our  practice  act  permits  the  union  or  combination  of 
legal  and  equitable  remedies  in  the  same  action. 

The  question  as  to  the  lien  claimant's  right  to  a  personal 
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judgment  was  not  involved  in  the  case  of  PhiUipa  v. 
STimvden  Placer  Co.,  supra.  Had  these  cases  been  com- 
menced for  the  foreclosure  of  a  lien  only,  a  different 
question  would  be  presented.  Under  the  averments  of 
the  complaints  the  plaintiff  was  entitled  to  some  relief. 
If  the  justice  exceeded  his  jurisdiction  in  giving  judgment 
for  the  foreclosure  of  the  lien,  that  fact  would  not  oust  him 
of  jurisdiction  to  render  a  personal  judgment  against  the 
person  liable  for  the  debt  By  the  greater  weight  of 
authority,  we  are  of  the  opinion  that  a  personal  judgment 
may  be  rendered  against  a  person  personally  liable  in  an 
action  brought  to  enforce  a  mechanic's  lien  (18  R.  C.  L. 
991),  provided  the  complaint  contains  all  the  necessary 
facts  constituting  both  grounds  for  relief  and  all  the 
necessary  allegations  of  an  action  in  assumpsit  { Volker- 
Scoivcroft  Lumber  Co.  v.  Vance,  36  Utah,  348,  103  Pac.  971, 
24  L.  R.  A.  n.  s.  321,  Ann.  Cas.  1912a,  124.) 

Under  the  views  here  expressed  the  district  court  had 
jurisdiction  on  appeal  to  render  a  personal  judgment  in 
each  of  the  cases  mentioned,  together  with  a  judgment 
for  costs  and  attorneys'  fees  for  services  rendered  in 
obtaining  such  personal  judgment,  but  that  it  had  no 
jurisdiction  to  include  in  its  judgment,  as  a  part  of  the 
costs,  the  amount  paid  for  recording  the  mechanic's  lien 
statements  or  costs  or  attorneys'  fees  incident  to  the  fore- 
closure of  said  liens  in  either  the  justice's  court  or  the 
district  court.  If  an  order  be  entered  at  the  next  session 
of  the  respondent  district  court  modifying  the  judgments 
mentioned  in  accordance  with  the  views  expressed  herein, 
the  order  will  be  that  these  proceedings  be  dismissed; 
otherwise  the  writ  will  be  made  peremptory. 
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ArzDmeut  for  PedtJoner 
[Xo.2342] 

In  the  Matter  op  the  Application  op  HENRY  J. 
JONES  AND  JAMES  G.  GREGORY  TO  Prohibit 
THE  District  Court  op  the  Fourth  Judicial 
District  op  the  State  of  Nevada,  in  and  for 
THE  County  op  Elko,  and  E.  J.  L.  TABER,  the 
Judge  Thereop,  prom  Proceeding  with  the 
Cause  Entitled  "The  State  op  Nevada,  Plain- 
tiff, V.  Henry  J.  Jones,  Dependant  (No.  2561)" 
and  "The  State  of  Nevada,  Plaintiff,  v.  James 
G.  Gregory,  Defendant  (No.  2562)"  on  Charges 
OF  Malfeasance  in  Office. 

[1731'ac.885] 

I.    COUMTIEB COUUISHIONBS — REUOVAL CHABACTEB      OF      PBOCEED- 

Complaliit  OD  behalf  of  state  for  beueflt  of  a  county,  stating 
tbat  tbe  complainant  U  a  citizen,  resident  and  taxpayer  of  tbe 
conuty,  and  is  foreman  of  tbe  grand  Jury  and  at  tbe  request 
of  tbe  grand  Jury  petitions  for  removal  of  n>tinty  commlaaloDer. 
was  a  proper  petition  under  Rev.  Laws,  2851.  et  geg,,  providing 
for  removal,  and  not  under  section  6894.  et  geg.,  providing  for 
removal  after  Jury  trial,  since  tbe  allegations  as  to  action  on 
tbe  grand  Jnry's  request  were  surplnsage;  tbe  complaint  l>elng 
sufflcient  witliout  them. 

Application  for  writ  of  prohibition  by  Henry  J.  Jones 
and  another  against  the  District  Court  of  the  Fourth 
Judicial  District  in  and  for  the  County  of  Elko  and 
another.    Application  denied. 

Carey  Van  Fleet,  for  Petitioner: 

The  only  proposition  before  the  court  is  the  construction 
of  the  complaints  filed  in  the  district  court  of  the  Fourth 
judicial  district  on  the  24th  day  of  April,  1918.  These 
complaints  are  either  accusations  by  the  grand  jury  for 
malfeasance  in  office  or  private  complaints  for  removal 
from  office.  They  cannot  constitute  quo  warranto  pro- 
ceedings, for  the  reason  that  they  do  not  come  under 
section  5656,  et  aeq.,  of  the  Revised  Laws.  The  only  pro- 
ceedings in  which  the  name  of  the  state  may  be  used  are 
proceedings  in  quo  warravio  or  criminal  proceedings  and 
accusations  by  the  grand  jury.  In  quo  warranto  proceed- 
ings in  this  state  the  party  is  entitled  to  a  jury.    (Rev. 
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Laws,  5681. )  Our  constitution  provides  that  all  process 
shall  be  in  the  name  of  the  State  of  Nevada,  and  all 
prosecutions  shall  be  conducted  in  the  name  and  by  the 
authority  thereof.    (Ex  Parte  Clark,  141  Pac.  831.) 

Inasmuch  as  the  State  of  Nevada  has  been  invoked  to 
prosecute  the  cases  at  bar,  the  defendants  should  be  given 
all  the  rights  which  such  prosecution  entails.  Both  the 
people  of  the  state  and  the  defendants  are  adequately 
protected  by  continuing  the  prosecutions  under  section 
6894,  Revised  Laws.  (Kerr  v.  Superior  Cvwrt,  62  Pac. 
479. )  It  was  the  duty  of  the  grand  jury  to  investigate 
wilful  misconduct  in  office.     (Rev.  Laws,  7028.) 

From  the  testimony  it  appears  that  the  grand  jury  by  its 
action,  amounting  to  a  vote,  determined  that  the  defen- 
dants should  be  charged  with  malfeasance  in  office.  It 
was  then  the  duty  of  the  grand  jury  to  file  accusations 
against  the  defendants,  and  not  to  proceed  in  any  other 
way.  (Passten  v.  Railroad,  32  L.  R.  A.  n.  s.  785;  R^iorv, 
Smith,  11  L.  R.  A.  302;  20  Cyc.  1294,  1336;  12  R.  C.  L., 
sec.  20,  p.  1036. ) 

It  appears  that  the  complaints  were  adopted  by  the 
grand  jury.  The  grand  jury  could  act  only  through  its 
foreman  in  filing  accusations,  as  appears  to  have  been 
done.  Counsel  in  charge  of  the  prosecution,  by  inject- 
ing into  the  complaint  words  which  might  have  some 
meaning  of  individual  action,  could  not  take  away  from 
the  defendants  their  rights  in  any  such  manner  or  by  any 
such  device.  (Thurston  v.  Clark,  40  Pac.  435;  Boyd  v. 
United  States,  116  U.  S.  616.)  It  was  not  necessary  that 
the  accusations  be  presented  in  the  presence  of  the 
grand  jury.    (In  Re  Burleigh,  78  Pac.  242. ) 

The  only  portion  of  the  complaint  which  would  at  all 
seem  to  point  to  a  prosecution  by  a  private  citizen  is 
the  prayer,  or  rather  that  part  of  the  prayer  which 
waives  the  fine  of  five  hundred  dollars.  The  prayer  is 
no  part  of  the  complaint  The  portions  which  bring 
the  complaint  within  the  provisions  of  section  6894, 
Revised  Laws,  are  the  substantial  portions  of  the  com- 
plaint     The  complaint  being  brought  by  the  State  of 
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Nevada,  presented  at  the  request  of  the  grand  jury, 
signed  by  the  foreman,  as  appears  from  the  face  of  the 
complaint  itself,  charges  the  defendants  with  malfeasance 
in  office.  There  should  be  little  doubt  as  to  the  meaning 
of  the  complaint,  but  if  there  is  any  doubt  it  should  be 
resolved  in  favor  of  the  defendants.  {Fitch  v.  Board  qf 
Swperviaore,  54  Pac  902. ) 

Geo.  B.  Thatcher,  Attorney-General,  Edw.  T.  Patrick, 
Deputy  Attorney-General,  and»  George  F.  Talbot,  for 
Respondent: 

Any  complainant  is  authorized  to  institute  the  proceed- 
ings for  removal  in  the  name  of  the  state.  (Rev.  Laws, 
2852.)  Analagous  proceedings  for  removal  from  and  to 
determine  the  right  to  office  have  been  sustained  when 
brought  in  the  name  of  the  state  on  the  relation  of  an 
official  or  citizen.  {State  ex  reL  McMiUan  v.  Sadler,  25 
Nev.  166.)  Quo  warranto  and  actions  for  removal  from 
office  are  civil  proceedings.  {Ames  v.  Kansas,  111  U.  S. 
449.) 

The  proceedings  are  not  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States.  If 
effort  were  being  made  to  convict  these  county  officers  of 
any  crime,  it  is  conceded  they  would  be  entitled  to  a  jury 
trial  under  the  state  constitution,  but  the  proceedings  for 
removal  are  not  for  the  purpose  of  convicting  of  crime, 
and  do  not  involve  any  question  of  life,  liberty,  or  right 
of  property.  The  guaranty  of  right  of  trial  by  jury  in 
the  federa]  constitution  secures  that  right  in  the  federal 
courts;  it  does  not  prevent  the  restriction  of  trial  by  jury 
in  the  state  courts.  ( Walker  v.  Savoinet,  92  U.  S.  90;  In 
Re  King,  51  Fed.  434;  Kansas  v.  Bradley.  26  Fed.  289;  Ex 
Parte  McNeaiy,  36  W.  Va.  84. ) 

By  the  Court,  Sanders,  J. : 

This  is  an  application  for  a  writ  of  prohibition  made  on 
the  following  state  of  facts: 

Henry  J.  Jones  and  James  G.  Gregory,  since  the  1st 
day  of  January,  1916,  are  the  duly  qualified,  commissioned. 
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and  acting  members  of  the  boan]  of  county  commissioners 
of  Elko  County.  As  the  result  of  investi^tions  made  by 
the  grand  jury  of  said  county  selected  for  the  year  1917, 
John  H.  Cazier,  the  foreman  thereof,  with  the  knowledge 
and  approval  of  its  members,  and  upon  the  advice  and 
direction  of  the  attorneys  acting  for  the  county  of  Elko 
and  the  State  of  Nevada,  on  the  26th  day  of  October, 
1917,  filed  two  separate  complaints  in  the  district  court 
of  the  Fourth  judicial  district  of  the  State  of  Nevada,  in 
and  for  the  county  of  Elko,  under  sections  2851  to  2854, 
inclusive,  of  Revised  Laws,  which  provide  for  the  sum- 
mary removal  from  office  of  any  person  who  shall  refuse 
or  neglect  to  perform  any  official  act  in  the  manner  and 
form  as  now  prescribed  by  law,  or  who  shall  be  guilty  of 
any  malpractice  or  malfeasance  in  office.  One  complaint 
is  entitled  "The  State  of  Nevada,  Plaintiff,  against  Henry 
J.  Jones,  Defendant,"  and  the  other  "The  State  of  Nevada 
against  James  G.  Gregory,  Defendant"  The  complaints 
make  general  charges  for  the  removal  of  the  defendants 
from  office  for  malfeasance  in  office,  and  demand  that  the 
defendants  be  cited  to  appear  before  the  said  court  on  a 
day  certain  and  that  the  court  proceed  to  hear,  in  a  sum- 
mary manner,  the  complaints  and  the  evidence,  and  if  on 
the  hearing  it  shall  appear  that  the  charges  are  sustained, 
that  the  court  enter  a  decree  that  the  defendants  be 
deprived  of  their  office.  Thereafter  the  complaints,  on 
motion  of  the  attorneys  for  the  plfuntiff,  were  dismissed 
without  prejudice.  Thereupon,  with  the  leave  of  court, 
two  separate  complaints  were  filed,  one  entitled  "The 
State  of  Nevada,  Plaintiff,  on  the  Relation  of  John  H. 
Cazier,  Complainant,  against  Henry  J.  Jones,  Defendant, " 
and  the  other  against  James  G.  Gregory,  defendant  The 
complaint  against  Jones  specifies  134  charges  of  alleged 
misconduct  in  office,  and  that  against  Gregory  specifies 
136  alleged  charges  of  misconduct  and  demand  that  the 
defendants  be  removed  from  office  in  the  summary  manner 
as  prescribed  by  section  2851,  et  aeq. ,  Revised  Laws.  The 
caption  of  each  complaint  is  in  part  as  follows: 
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"In  the  District  Court  of  the  Fourth  Judicial  District  of 
the  State  of  Nevada,  in  and  for  the  County  of  Elko. 
The  State  of  Nevada,  Plaintiff,  on  Relation  of  John  H. 
Cazier,  Complainant,  v.  Henry  J.  Jones,  Defendant 

"  Complaint 
"  On  behalf  of  the  State  of  Nevada  and  pursuant  to  her 
laws,  and  for  the  benefit  of  Elko  County,  Nevada,  herein- 
after designated  as  the  county,  John  H.  Cazier.  herein 
designated  as  complainant  for  cause  of  removal  from 
the  office  of  county  commissioner  of  Elko  County,  State 
of  Nevada,  of  Henry  J.  Jones,  incumbent  of  that  office, 
hereinafter  designated  as  the  defendant,  on  oath  com- 
plains and  alleges:  That  complainant  is  a  citizen  of  the 
United  States,  over  the  age  of  21  years,  is  a  resident 
and  taxpayer  of  Elko  County,  in  the  State  of  Nevada, 
is  foreman  of  the  last  called  grand  jury  of  Elko  County, 
impaneled  on  the  18th  day  of  September,  1917,  in  the 
above-entitled  court,  which  grand  jury  has  not  yet  been 
discharged;  and  this  complaint  is  made  at  the  request 
of  the  members  of  this  grand  jury;  that  defendant  is, 
and  ever  since  the  first  Monday  in  January,  1915,  has 
been,  a  duly  elected,  qualified,  and  acting  county  com- 
missioner and. as  such  county  commissioner  is,  and  ever 
since  the  first  Monday  in  January,  1915,  has  been,  a 
member  of  the  board  of  county  highway  commissioners 
■  of  Elko  County,  Nevada;  that  defendant  is,  and  ever 
since  the  first  Monday  in  January,  1917,  has  been,  the 
chairman  of  the  board  of  county  highway  commissioners 
of  Elko  County,  Nevada;  •  •  •  that  as  such  county 
commissioners  and  as  such  member  of  the  board  of 
county  highway  commissioners,  the  defendant  has  been 
guilty  of  malpractice  and  malfeasance  in  ofiice  and  has 
refused  and  neglected  to  perform  the  ofl^cial  duties  per- 
taining to  his  office,  as  prescribed  by  law,  at  various 
times,  including  the  instances  hereinafter  stated.  *  •  •" 
Each  of  the  defendants,  by  their  attorney,  moved  to 
quash  the  citations  issued  on  these  complaints,  upon  the 
grounds  that  the  citations  were  issued  under  section  2851, 
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et  seq.,  and  that  the  plEiintiff  was  attempting  to  proceed 
under  said  sections,  whereas  the  alleged  charges  therein 
made  are  based  upon  written  accusations  presented  by 
the  grand  jury  of  the  county  of  Elko  and  filed  in  said 
court,  and  that  the  court  is  without  jurisdiction  to  pro- 
ceed against  the  defendants  under  section  2851,  et  seg., 
and  that  the  proceedings,  if  any  be  had,  should  be  under 
section  6894,  et  aeq.,  of  Revised  Laws,  which  provide  for 
the  removal  of  civil  officers  otherwise  than  by  impeach- 
ment, and  provide  for  a  trial  by  jury,  and  that  the  trial 
be  conducted  in  the  same  manner  as  a  trial  upon  an 
indictment  (Rev.  Laws.  6903.)  The  motions  to  quash 
were  denied,  and  the  causes  set  for  trial  in  said  court  on 
the  13th  day  of  May,  1918. 

On  the  10th  day  of  May,  1918,  the  defendants  made  a 
joint  application  to  this  court  for  an  order  restraining  the 
district  court  of  the  Fourth  judicial  district  of  the  State 
of  Nevada,  in  and  for  the  county  of  Elko,  and  E.  J.  L. 
Taber,  the  judge  thereof,  or  any  judge,  from  proceeding 
to  try  the  said  complaints,  or  take  any  steps  in  said  causes 
under  section  2851,  et  aeq..  upon  the  grounds  that  the 
proceedings  are  in  fact  written  accuEiations  duly  made, 
presented,  and  filed  by  a  grand  jury  of  Elko  County,  and 
that  unless  restrained  said  court  wilt  proceed  in  a  sum- 
mary manner  to  hear  the  complaints  without  a  jury  and 
contrary  to  the  proceedings  prescribed  by  section  6894, 
et  seg.  In  view  of  the  positive  averments  contained  in 
the  petition,  this  court,  for  the  purpose  of  inquiring  into 
the  jurisdiction  of  the  said  district  court  thus  challenged, 
issued  a  show-cause  order  directed  to  the  respondent,  and 
staying  the  proceedings  in  sud  county  until  the  further 
order  of  this  court. 

After  a  hearing  of  the  issue  joined  upon  the  application 
for  the  writ,  and  the  answer  and  traverse  of  the  respon- 
dent, and  upon  due  consideration  of  the  testimony  of  John 
H.  Cazier,  the  complainant  in  each  of  said  actions,  we  are 
satisfied  that  the  proceedings  instituted  against  the  defen- 
dants, and  each  of  them,  are  commenced  under  section 
2861,  et  seg.,  and  not  under  section  6894,  et  seg.,  and  that 
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upon  the  authority  of  the  case  of  Gay  v.  District  Court, 
recently  decided  in  this  court  (41  Nev,  330),  the  said  dis- 
trict court  has  jurisdiction  and  is  vested  with  full  power 
and  authority  to  hear  the  complaints  and  the  evidence 
and  render  a  decree.  The  application  for  the  writ  of 
prohibition  must  therefore  be  denied. 

The  fact  that  it  is  made  to  appear  from  the  complaints 
and  the  testimony  that  John  H.  Cazier  made  the  com- 
plaints at  the  request  of  the  grand  jury  of  Elko  County, 
and  on  behalf  of  the  State  of  Nevada  and  for  the  benefit 
of  Elko  County,  does  not  have  the  effect  to  change  the 
procedure  to  that  of  formal  accusations  presented  by  the 
grand  jury  of  Elko  County  against  the  defendants.  We 
regard  the  language  as  being  surplusage.  It  adds  nothing 
in  substance  or  form.  The  complaints  are  the  complaints 
of  John  H.  Cazier,  duly  verified  by  his  oath,  and  duly  pre- 
sented to  the  said  district  court  of  Elko  County,  which 
is  all  that  is  required  to  set  in  motion  the  procedure  pre- 
scribed by  the  statute.  (Rev.  Laws,  2851-2854.)  Whether 
the  state  may  be  a  complainant  under  said  sections,  or 
that  a  complainant  is  authorized  to  use  its  name  in  bring- 
ing and  carrying  on  a  proceeding  under  said  sections,  it  is 
not  necessary  to  determine. 

The  application  for  the  writ  is  denied. 

It  is  so  ordered. 

McCakran,  C.  J.,  concurring: 

I  concur  in  the  order. 

In  the  case  of  Gay  v.  District  Court,  41  Nev.  330,  171 
Pac.  156,  I  took  occasion  to  express  my  views  on  phases 
of  the  question  here  presented. 

In  this  proceeding,  petitioner  contends  that  because 
the  grand  jury,  as  an  inquisitorial  body,  investigated  the 
acts  and  conduct  of  the  board  of  county  commissioners 
and  recommended  that  proceedings  be  instituted  against 
petitioners  under  the  provisions  of  sections  2851-2854, 
Revised  Laws,  hence  the  complaint  here  in  question  is  an 
accusation  by  that  body.  Regardless  of  whatever  inves- 
tigation the  grand  jury  may  have  entertained,  regardless 
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of  whatever  unofficial  recommendations  that  hody  may 
have  made,  the  fact  remains  that  this  complaint  was  filed 
by  J.  H.  Cazier  aa  an  individual.  The  complaint  here 
was  not  filed  by  the  grand  jury,  nor  by  its  foreman  as 
such,  and  whatever  declarations  there  may  be  in  the 
complaint  as  to  Cazier  being  the  foreman  of  the  grand 
jury,  the  same  neither  adds  to  nor  detracts  from  the 
significance  of  the  instrument. 

It  is  contended  that  because  the  complaint  is  entitled 
"The  State  of  Nevada,  Plaintiff,  on  Relation  of  John  H. 
Cazier,  Complainant,"  therefore  it  is  a  complaint  filed 
by  the  state  and  is  a  criminal  proceeding.  In  this  respect 
our  attention  is  directed  to  the  provisions  of  our  consti- 
tution (sec.  13,  art.  6)  to  the  effect  that  all  process  shall 
be  in  the  name  of  the  state  and  all  proceedings  shall  be 
conducted  in  the  name  and  by  the  authority  of  the  state. 
In  my  concurring  expression  in  the  case  of  Gay  v.  Dis- 
trict Court,  supra,  I  took  the  position  which  I  here 
reassert.  Proceedings  under  sections  2851-2854,  Revised 
Laws,  are  not  criminal  in  nature.  These  code  provisions 
permit  and  authorize  a  special  proceeding  for  the  sole 
purpose  of  removal  from  office.  A  determination  by  the 
district  court  that  the  charges  in  the  complaint  were 
well  founded  would  entail  no  effect  save  removal.  Such 
would  not  constitute  a  bar  to  criminal  prosecution. 
Section  13,  article  6,  of  the  constitution  is  specific  as  to 
the  authority  under  which  criminal  actions  may  be  insti- 
tuted. Such  are  to  be  conducted  in  the  name  of  the 
state  only,  and  are  to  be  instituted  by  the  authority  of 
the  state  only.  But  does  this  provision  preclude  the 
state  from  acting  on  relation  of  one  of  its  citizens  in 
a  special  proceeding  for  a  special  purpose  other  than 
criminal  proceeding  where  a  matter  of  public  concern 
is  raised  under  statutory  authority  ?  The  common- 
wealth, and  not  the  individual,  is  the  interested  party, 
and  such  proceedings  are  created  not  as  an  instrument 
for  individual  concern  but  as  a  public  plan  of  expediency. 
As  in  proceedings  for  the  prosecution  of  crime  the 
individual  must  set  the  machinery  of  the  law  in  motion, 
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whether  by  a  prosecuting  officer  or  a  private  citizen,  so 
here,  under  the  provisions  of  the  statute  (Rev.  Laws, 
2851-2854) ,  it  is  by  individual  complaint  that  the  special 
proceeding  is  instituted  to  remove  from  office. 

In  the  matter  at  bar  we  have  a  complaint  in  writing, 
verified  by  the  oath  of  a  complainant,  not  for  the  pur- 
pose of  instituting  a  prosecution,  for  removal  from  office 
is  in  no  sense  a  prosecution  for  crime,  but  to  institute  a 
special  inquiry  provided  for  by  statute  to  be  conducted 
by  a  designated  authority.  One  of  two  results  can 
follow — not  conviction  of  crime,  not  deprivation  of 
property — removal  from  office,  or  dismissal  of  the  pro- 
ceedings. 

Much  of  the  argument  of  counsel  would  be  most  con- 
vincing were  we  dealing  with  a  law  that  contemplated 
criminal  proceedings,  or  a  complaint  instituting  a  crimi- 
nal prosecution.  The  recent  case  of  Ex  Parte  Clark, 
24  Cal.  App.  389,  141  Pae.  831,  cited  by  counsel  for 
petitioners,  receives  my  unqualified  concurrence.  In 
Kilbum  et  al.  v.  Law,  111  Cal.  237,  43  Pac.  615,  cited  in 
Ex  Parte  Clark,  supra,  the  court  held  that  the  proceed- 
ings to  remove  the  bank  examiners  were  intended  by 
the  legislature  to  be  in  the  nature  of  a  criminal  prosecu- 
tion. There  the  court  laid  as  the  major  premise  of  the 
decision  that  the  statute  providing  for  the  removal  from 
office  of  the  bank  examiners  was  a  proceeding  for  the 
punishment  of  an  offense  in  its  nature  criminal.  This 
conclusive  assertion,  which  I  deem  wholly  inapplicable 
to  our  procedure  for  removal  from  office  (Rev.  Laws, 
2851-2854),  furnishes  the  turning-point  for  the  whole 
question  as  it  is  dealt  with  by  the  California  courts.  If 
by  our  removal  statute  here  in  question  criminal  pro- 
ceedings were  instituted,  or  if  a  judgment  of  conviction 
of  crime  were  entailed,  then  the  conclusions  of  the  Cali- 
fornia courts  in  the  many  cases  referred  to  would  be 
most  applicable. 

Petitioners'  counsel  dwells  on  the  action  of  the  grand 
jury  as  such  was  disclosed  by  the  testimony  taken  here. 
In  this  respect  he  contends  that  it  was  the  duty  of  that 
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body,  after  its  investigation,  to  file  accusations  against 
these  defendants.  Indeed,  it  is  declared  by  most  eminent 
authority  that  the  purpose  for  which  a  grand  jury  is 
granted  such  latitude  in  inquisitorial  matters  is  in  order 
that  it  may  lind  indictments  against  all  public  offenders, 
and  when  instead  of  returning  an  indictment  after 
inquiry  it  merely  expresses  its  views  on  the  existence 
of  crime,  declaratively  connecting  persons  therewith,  it 
exceeds  its  authority.  (12  R.  C.  L.  1035.)  The  grand 
jury  of  Elko  County  is  not  before  this  court;  I  unhesi- 
tatingly subscribe  to  the  doctrine  as  enunciated  in  Ruling 
Case  Law;  but  whether  or  not  the  grand  jury  has 
exceeded  its  authority  in  acting  as  it  did  in  this  case  is 
beyond  the  scope  of  our  inquiry.  If  the  grand  jury  of 
Elko  County  had  filed  this  complaint,  or  if  J.  H.  Cazier 
had  filed  the  complaint  as  foreman  of  the  grand  jury 
rather  than  as  an  individual,  then  the  instrument  would 
constitute  an  accusation,  and  proceedings  under  sections 
2861-2854,  Revised  Laws,  could  not  follow.  Counsel 
contends  that  the  grand  jury  could  only  act  through  its 
foreman.  That  fact  may  be  conceded.  But  in  this 
instance  it  does  not  appear  that  the  grand  jury  even 
attempted  to  act.  It  was  Cazier,  as  an  individual,  who 
acted  in  the  way  of  filing  theae  complaints. 

The  statute  which  gives  rise  to  this  proceeding  is  one 
for  the  removal  of  certain  officers.  It  is  a  part  of  our 
law,  made  so  by  legislative  will.  The  whole  procedure  is 
denominated  as  being  summary ;  hence  it  precludes  the 
right  to  jury  trial.  Into  the  hands  of  the  district  judge 
this  statute  lays  one  of  the  most  sacred  duties,  that  of 
removing  an  individual  from  the  enjoyment  of  public 
position  of  trust  and  honor.  The  law,  in  my  judgment, 
contains  nothing  which  recommends  itself  to  the  spirit 
of  democracy.  It  partakes  of  none  of  the  progressive 
inspiration  which  gave  rise  to  the  historic  scene  at 
Runnymede.  It  is  an  extreme  and  extraordinary  measure, 
intended  only  for  extreme  and  extraordinary  occasions. 
It  is  fraught  with  seriousness  and  a  demand  for  extreme 
caution  both  from  the  standpoint  of  him  who  prefers  the 
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charge  and  him  who  listens  and  pronounces  judgment. 
On  both  it  places  that  high  degree  of  responsibility  which 
is  always  attendant  when  the  reputation  and  good  name 
of  men  are  in  the  balance.  It  clothes  the  district  judge 
with  a  responsibility  sacred  and  potential,  and  exacts 
from  that  officer  the  highest  degree  of  unbiased  judg- 
ment, in  the  formation  of  which  it  appears  to  me  proof 
of  the  accusations  should  attain  the  dignity  of  exceeding 
a  reasonable  doubt. 


1x0.2:121] 
MARGARET    WADE,  Appellant,  v.   BEN    WADE, 
■     EMMA     JONES.    ALBERT     WADE,    AND  J.    O. 
SESSIONS,  AS  Administrator  op  the  Estate  op 
JAMES  WADE,  Deceased,  Respondents. 

[173Pac.  553] 

].  DivoBi^E — Suits  to  Set  Aside  Decree — Gomplaist — Sukkicibncy. 
In  a  suit  to  Bet  aaide  a  divorce  decree,  a  complaint  alleging 
tbiit  the  de<?rec  wan  void.  becHiise  plalotilT  tbereln  was  not  a 
bona-flde  resident  of  ttie  coiiiity  wbereln  tbe  decree  was  granted, 
wni9  InsiiHIclcnt.  siiK-e  under  Stats.  1915,  c.  2H,  relating  to  Juris- 
diction ot  divorce  actions,  Jurisdlctlou  might  have  been  obtained 
on  another  ground  tbau  that  of  tbe  residence  of  the  plaintiff, 
and  It  naw  not  alleged  that  Jurisdiction  was  not  dependent  ou 
such  otbcr  grounds. 

-*,  nivoBCK — Suits  to  Set  Asibe  Decbee— Compijiint — Sufficiency. 
In  a  suit  to  set  aside  a  decree  at  divorce,  ou  the  ground  that 
it  was  obtained  by  a  conspiracy  between  plalutlfTs  busbaud 
and  ber  attorney,  a  complaint,  alleging  sucb  conspiracy  by  way 
of  conclusion  merely,  and  falling  to  set  out  facts  showing  that 
by  reason  of  such  conspiracy  tbe  plaintiff  was  prevented  from 
making  her  defense.  Is  Insufficient. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Suit  by  Margaret  Wade  against  Ben  Wade  and  others,  to 
set  aside  a  divorce  decree.  From  a  decree  for  defendants, 
pluntiff  appeals.    Affirmed. 

George  Springmeyer,  for  Appellant: 

The  complaint  in  the  action  states  facts  sufficient  to 
constitute  a  cause  of  action.  A  good  cause  of  action  is 
stated  where  it  is  alleged  that  the  attorney  for  plaintiff. 
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in  collusion  and  conspiracy  with  the  attorney  for  the 
defendant,  fraudulently  agreed  to  let  judgment  go 
against  the  plaintiff  by  consent,  as  the  court  did  not 
have  jurisdiction.  (Chadron  Bank  v.  Anderson,  48  Pac. 
197.)  "Under  the  allegations,  appellants  may  not  have 
shown  proper  diligence  in  failing  to  discover  the  fraud 
in  two  years,  but  it  sufficiently  appears  that  they  were 
not  chargeable  with  notice  of  the  acts  of  their  attorneys 
in  time  to  have  applied  for  a  new  trial  at  the  term  the 
judgment  was  rendered."  (Watson  v.  Texas  R.  Co.,  73 
S.  W.  830.)  "Where  an  attorney,  in  whom  trust  and 
confidence  are  reposed  by  a  client,  misleads  the  client 
by  false  statements,  or  by  fraudulent  concealment  of 
material  matters,  the  transaction  will  be  annulled." 
(McLeod  V.  Applegate,  26  N.  E.  830.) 

H.  D.  Danforth,  for  Respondents : 

The  only  question  before  this  court  is  whether  or  not 
the  complaint  in  the  case  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  falls  far  short 
of  stating  such  facts.  The  first  alleged  cause  of  action 
fails  entirely  to  show  a  lack  of  jurisdiction  in  the  lower 
court  to  hear  and  determine  the  divorce  suit  in  question, 
and  therefore  entirely  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  (Rev.  Laws,  5838;  Tiede- 
mann  v.  Tiedemann,  36  Nev.  494,  137  Pac.  824.) 

Even  if  it  should  be  held  that  the  first  alleged  cause 
of  action  is  sufficiently  stated  as  to  the  matter  of  juris- 
diction, it  must  he  alleged  also  that  a  meritorious  defense 
exists  to  the  action  for  divorce,  and  that  the  decree  of 
divorce  attacked  is  groundless  or  unjust.  (23  Cyc.  994, 
1031-1033.) 

As  a  fundamental  and  elementary  principle  of  law,  in 
cases  of  this  kind,  and  as  stated  in  Ency.  PI.  &  Pr.,  vol. 
2,  p.  1192:  "The  bill  must  allege  facts  which  constitute 
a  legal  defense  to  the  original  cause  of  action,  and  one  of 
such  a  nature  that  it  would  be  likely  to  change  the  result ' 
upon  a  new  trial  of  the  issues."  (Freeman  on  Judg- 
ments, sec.  498,  p.  874.) 
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By  the  Court,  Coleman,  J. : 

Margaret  Wade  brought  suit  in  the  district  court  of 
Washoe  County  to  set  aside  a  decree  of  divorce  thereto- 
fore entered  against  her  and  in  favor  of  her  husband, 
James  Wade.  In  her  complaint  she  joined  the  adminis- 
trator of  the  estate  of  her  deceased  husband  (he  having 
died  after  the  decree  of  divorce  had  been  entered)  and 
the  three  children  of  the  deceased.  When  the  case  was 
called  for  trial  counsel  for  defendants  objected  to  the 
introduction  of  any  testimony  in  behalf  of  the  plaintiff, 
upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  objection 
was  sustained  by  the  court,  and  an  order  was  entered 
dismissing  the  action.  The  sole  question  urged  for  our 
consideration  is  that  the  complaint  states  a  cause  of 
action,  and  hence  the  court  erred. 

1.  Two  theories  are  urged  to  sustain  the  assertion  that 
the  complaint  is  good.  It  is  first  insisted  that,  as  it  is 
alleged  that  James  Wade  was  not  a  bona-fide  resident  of 
Washoe  County,  Nevada,  at  the  time  he  brought  the 
divorce  action,  the  complaint  contained  a  sufficient  show- 
ing to  sustain  the  contention  that  the  court  had  no  juris- 
diction in  the  divorce  proceedings,  and  hence  the  decree 
of  divorce  is  null  and  void.  We  are  unable  to  agree  with 
this  contention.  The  section  of  our  statute  upon  which 
this  question  turns  reads  as  follows : 

"Divorce  from  the  bonds  of  matrimony  may  be 
obtained,  by  complaint  under  oath,  to  the  district  court 
of  the  county  in  which  the  cause  therefor  shall  have 
accrued,  or  in  which  the  defendant  shall  reside  or  be 
found,  or  in  which  the  plaintiff  shall  reside,  if  the  latter 
be  either  the  county  in  which  the  parties  last  cohabited, 
or  in  which  the  plaintiff  shall  have  resided  six  months 
before  suit  be  brought.  •  •  *  "  (Stats.  1915,  p.  26, 
sec.  1.) 

From  a  reading  of  this  section,  it  is  apparent  that  the 
district  court  of  a  county  may  acquire  jurisdiction  of 
divorce  actions,  as  said  in  Ttedemann  v.  Tiedemann,  36 
Nev.  494, 137Pac.  824: 
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"When  either  of  Ave  different  states  of  fact  is  shown 
to  exist,  to  wit:  (a)  In  which  the  cause  therefor  shall 
have  accrued;  (b)  in  which  the  defendant  shall  reside; 
(c)  in  which  the  defendant  shall  be  found;  (d)  in  which 
the  plaintiff  shall  reside  and  the  parties  last  cohabited; 
(e)  in  which  the  plaintiff  shall  have  resided  six  months 
before  the  suit  was  brought" 

— subject,  however,  to  the  objection  that  collusion 
between  the  parties  existed,  as  pointed  out  in  the  Tiede- 
mann  case.  It  nowhere  appears  from  the  complaint  in 
the  case  at  bar  that  Margaret  Wade,  the  plaintiff,  who 
was  the  defendant  in  the  divorce  suit,  was  not  a  resident 
of  Washoe  County,  and  was  not  found  and  served  with 
a  summons  therein  in  the  divorce  action.  Of  course, 
where  residence  on  the  part  of  the  plaintiff  is  relied 
upon  to  give  the  court  jurisdiction,  such  residence,  in 
good  faith,  must  be  shown  to  exist;  but  under  our 
statute  the  jurisdiction  of  the  court  may  be  made  to 
depend  upon  other  facts;  and,  as  it  is  not  shown  by 
the  allegations  of  the  complaint  that  the  jurisdiction  of 
the  court  in  the  divorce  action  was  not  dependent  upon 
some  other  fact  than  the  residence  of  the  plaintiff,  James 
Wade,  the  complaint  in  this  action  failed  to  state  a  cause 
of  action. 

2.  But  it  is  said  that,  conceding  that  the  contention 
that  the  court  in  the  divorce  action  was  without  juris- 
diction is  without  merit,  the  judgment  should  be  reversed 
for  the  reason  that  the  complaint  is  good,  in  that  it 
charges  a  conspiracy  on  the  part  of  James  Wade,  the 
plaintiff  in  the  divorce  action,  and  the  attorney  who 
acted  for  appellant  in  that  action,  to  prevent  appellant 
from  making  her  defense  in  that  suit,  and  that  pursuant 
to  that  conspiracy  the  plaintiff  in  this  suit  was  prevented 
from  making  her  defense  in  the  divorce  suit.  That  por- 
tion of  the  complaint  which  undertakes  to  allege  such 
conspiracy  charges : 

"On  information  and  belief  that  said  James  Wade  and 
one ,  an  attorney  at  law  of  Reno,  Nevada,  entered 
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into  a  fraudulent  and  collusive  arrangement,  whereby 
said  attorney  was  to  obtain  authority  from  said  Mar- 
garet Wade  to  act  as  her  attorney  in  said  divorce  suit 
and  was  to  fail  to  make  proper  defense  to  the  suit  and 
permit  said  plaintiff,  James  Wade,  now  deceased,  to 
obtain  a  decree  as  sought  in  his  complaint ;  that  in  pur- 
suance of  said  fraudulent  and  collusive  agreement 
between  said  attorney  and  said  James  Wade,  now 
deceased,  said  attorney,  on  November  15,  1915,  wrote 
this  plaintiff  at  Port  Ontario,  New  York,  advising  her 
that  her  husband,  James  Wade,  had  brought  a  divorce 
suit  against  her  in  the  district  court  of  Washoe  County, 
State  of  Nevada,  and  offering  her  his  services  as  an 
attorney  in  said  case,  free  of  charge,  although  the  said 
attorney  had  not  been  asked  for  advice  or  opinion  by  said 
Margaret  Wade,  or  by  any  one  acting  for  her  or  in  her 
behalf ; .  that  said  attorney  fraudulently  conducted  the 
defense  of  the  defendant  Margaret  Wade,  in  the  case  of 
James  Wade,  plaintiff,  v,  Margaret  Wade,  defendant,  in 
the  Second  judicial  district  court  of  the  State  of  Nevada, 
in  and  for  Washoe  County,  in  this,  that  he  did  not  in 
good  faith  present  defendant's  case  to  the  court,  and  did 
not  arrange  for  the  appearance  in  court  of  defendant 
nor  give  her  an  opportunity  to  testify  personally  in 
court ;  that  he  misrepresented  to  the  said  defendant  and 
to  her  attorney,  Freelon  J.  Davis,  of  Pulaski,  Oawego 
County,  New  York,  the  situation  with  regard  to  the 
divorce  and  what  should  be  done  or  not  done;  that  he 
connived  and  acted  in  collusion  with  the  said  James 
Wade,  now  deceased,  for  the  obtaining  of  the  said  decree 
of  divorce,  and  that  he  suppressed  material  evidence  on 
behalf  of  this  plaintiff,  who  was  defendant  in  said 
divorce  proceedings,  and  neglected,  failed,  and  refused 
to  present  the  motion  for  a  new  trial  and  take  an  appeal 
from  the  judgment  of  the  court  in  said  case,  although 
he  was  expressly  instructed  to  do  so  by  the  said  defen- 
dant and  by  her  said  attorney,  Freelon  J.  Davis,  and 
although  he  advised  the  said  defendant  and  the  said 
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Freelon  J,  Davis  that  the  defendant's  rights  on  motion 
for  a  new  trial  and  on  appeal  were  fully  protected  by  him, 
and  that  all  necessary  steps  regarding  the  motion  for  a 
new  trial  and  on  appeal  had  been  taken  by  him ;  that  in 
pursuance  of  said  fraudulent  and  collusive  agreement, 
said  attorney  has  failed  to  account  to  Margaret  Wade, 
defendant  in  the  said  case  of  James  Wade  v.  Margaret 
Wade,  brought  in  the  Second  judicial  district  court  of 
the  State  of  Nevada,  in  and  for  Washoe  County,  or  to 
her  attorney,  Freelon  J.  Davis,  for  $60  deposited  and 
paid  by  the  plaintiff  for  depositions  in  said  action  taken 
in  the  State  of  New  York,  and  for  various  sums  'of  ali- 
mony paid  by  the  plaintiff  to  the  said  attorney,  and  by 
him  to  be  paid  to  the  said  defendant,  or  to  her  attorney, 
Freelon  J.  Davis;  that  this  plaintiff  acted  in  reliance 
upon  the  advice  given  by  said  attorney,  and  fully  trusted 
and  believed  him,  and  if  she  had  been  properly  repre- 
sented and  had  been  able  to  present  her  case  before  the 
court  in  proper  fashion,  and  if  she  had  received  the 
necessary  funds  to  travel  from  her  home  in  Port  Ontario, 
N.  Y,,  to  the  city  of  Reno,  Nevada,  to  testify  in  person 
in  said  case,  a  decree  of  divorce  would  not  have  been 
granted  the  plaintiff;  that  it  was  solely  on  account  of 
the  said  fraudulent  and  collusive  agreement  between  tbe 
said  attorney  and  said  James  Wade  and  of  the  advice  of 
said  attorney  that  this  plaintiff  was  prevented  from  com- 
ing to  Reno  to  testify  in  person  in  said  divorce  proceed- 
ings; that  this  plaintiff  is  informed  and  believes,  and 
therefore  on  such  information  and  belief  alleges  the  fact 
to  be,  that  if  due  diligence  had  been  taken  for  the  prose- 
cution and  protection  of  her  rights  on  motion  for  a  new 
trial  and  on  appeal,  the  said  decree  of  divorce  would 
have  been  set  aside  and  reversed  by  the  Supreme  Court 
of  the  State  of  Nevada ;  that  the  plaintiff  herein,  defen- 
dant in  said  divorce  proceedings,  authorized  and  directed 
said  attorney  to  make  a  motion  for  a  new  trial  in  said 
case,  and  to  take  an  appeal  therein,  and  he  informed  her 
that  he  was  doing  so,  but  that  he  did  not  take  the  proper 
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or  necessary  steps,  and  on  that  account  she  lost  her 
right  of  motion  for  a  new  trial  and  her  right  of  appeal." 

We  do  not  think  a  cause  of  action  is  alleged  in  the 
complaint  in  the  case  at  bar.  That  a  cause  of  action  be 
alleged,  it  is  not  only  necessary  that  facts  be  pleaded 
showing  a  conspiracy,  but  in  addition  thereto  facts  must 
be  pleaded  showing  that  pursuant  to  such  conspiracy 
plaintiff  was  in  fact  prevented  from  making  her  defense 
in  the  divorce  action.  It  is  a  universal  rule  under  the 
code  system  of  pleading  that  facts  must  be  alleged,  and 
not  conclusions,  and  there  is  no  exception  to  the  rule  in 
this  kind  of  a  case.  (IB  R.  C.  L.  sec.  220,  p.  768.)  Con- 
ceding, for  the  purposes  of  the  case,  that  a  conspiracy 
is  sufficiently  pleaded,  there  is  no  allegation  of  facts 
showing  that  pursuant  to  such  conspiracy  the  plaintiff 
was  prevented  from  making  her  defense.  The  state- 
ments in  the  complaint  whereby  it  is  sought  to  allege 
facts  showing  that  the  plaintiff  was  prevented  from 
making  her  defense  because  of  such  conspiracy  are : 

"That  he  (the  attorney)  suppressed  material  evidence 
on  behalf  of  this  plaintiff,  who  was  defendant  in  said 
divorce  proceedings.  •  *  •  That  if  she  had  been 
properly  represented  and  had  been  able  to  present  her 
case  before  the  court  in  proper  fashion,  and  if  she  had 
received  the  necessary  funds  to  travel  from  her  home 
in  Port  Ontario,  N.  Y.,  to  the  city  of  Reno,  Nevada,  to 
testify  in  person  in  said  cause,  a  decree  of  divorce  would 
not  have  been  granted  to  the  plaintiff.  *  •  ♦  That 
it  was  solely  on  account  of  the  said  fraudulent  and  col- 
lusive agreement  between  said  attorney  and  said  James 
Wade  and  of  the  advice  of  the  said  attorney  that  this 
plaintiff  was  prevented  from  coming  to  Reno  to  testify 
in  person  in  said  divorce  proceeding." 

These  are  all  mere  statements  of  conclusions.  It  takes 
no  analysis  of  them  to  show  that  they  fall  far  short  of 
allegations  of  fact.  To  say  that  material  evidence  was 
suppressed  contains  two  conclusions:  (1)  That  of  sup- 
pression;   and  (2)  that  the  evidence  was  material.     If 
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the  facts  were  alleged,  the  court  mi8:ht  conclude  that  the 
evidence  in  question  was  not  material,  and  that  it  was 
not  suppressed.  To  say  that  it  was  solely  on  account 
of  a  fraudulent  and  collusive  a^eement  that  plaintiff 
was  prevented  from  coming  to  Reno  to  testify  is  eQually 
bad..  The  other  statement,  to  the  effect  that  plaintiff 
would  not  have  been  granted  a  divorce  could  plaintiff 
have  testified  in  person,  does  not  deserve  to  be  raised  to 
the  dignity  of  a  conclusion.  It  would  be  safer  to  say 
that  it  is  a  guess  at  what  the  jury  and  court  would  have 
done  in  case  of  her  presence. 

Of  course,  if  there  were  sufficient  allegations  in  the 
complaint  to  constitute  a  cause  of  action,  notwithstand- 
ing the  presence  of  the  bad  ones,  the  complaint  would 
be  good ;  but  such  is  not  the  fact. 

Being  of  the  opinion  that  the  complaint  fails  to  state 
a  cause  of  action,  it  is  ordered  that  the  judgment 
appealed  from  be  affirmed. 
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ABVSE  OF  DISCRETION.    See  Cbiminal  Law,  10,  11. 
ACCO-MPLIOB.    See  Criminal  Law,  15,  31. 
ACCOUNTING.    See  Executobb  and  Aduihistkatobb,  2,  4,  5. 

See  Land- 

"ACTIONABLE  PER  SB."     See  Ltbei.  and  Slandek,  5.  6. 

ACTIONABLE  WORDS.    See  Libkl  and  Sukdeb.  1. 

ACTIONS.    See  Insane  Febsons,  1,  2;  Monet  Lent,  1. 

ACTIONS  FOR  DAMAGES.    See  Water  and  Watebcourbes,  3. 

ACTIONS  FOR  RENT.    See  Lanm^bd  and  Tenant,  1,  2. 

ACTS  COMMITTED  IN  FOREIGN  STATE.    See  Cbiuihal  Law,  6. 

ACTS  OF  AGENTS.    See  Cohpobatiokb,  1. 

ADMINISTRATION  OF  POISON.    See  Criminal  Law,  34,  33,  36. 


ADOPTION. 
1.  Effect — Right  01"  Aoopted  Child. 

An  adopted  child  acquireB  no  greater  rlgbt  of  Inberitauce 
than  H  natural  child,  and  the  adoption  does  not  deprlre  the 
ndoptlve  parent  of  the  right  to  dispose  of  bis  property  by  will. 
F(ir$yth  V.  Betcard,  306. 
See  Wills,  1 ;  Witnb88KS,  1,  2. 
ADOPTION  OF  STATUTE  FROM  OTHER  STATE.    See  Statutes,  1. 
AFFIDAVIT  OF  SERVICE.     See  Pbocebs,  1. 
AGREEMENT  TO  MAKE.    See  Wills,  1. 


"AMENDMENT."    See  STATUTES.  3. 

ANSWER  IN  MANDAMUS.    See  Mandamus,  1. 

"ANT  PART."    See  Efidehce,  2. 
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APPEAL  AND  ERROR. 

1.  Disposition  op  Case — Modipication  by  Comsent. 

Under  Rev,  Lana.  481^.  authorizing  the  BUpreme  court  to 
■■evei-ae.  afflnn,  or  modify  .the  Judgment  or  order  appeale<l  fnrni. 
the  court  has  power  to  modify  a  Judgment  for  delinqiieDt  taxes 
by  reducing  the  amount  of  the  recovery,  and  will  so  modify  tlie 
.indKiiieut  where  the  attorney-general,  the  district  attorney,  nnd 
the  attorney  for  defendant  stipulate  for  su(!h  modification,  not- 
withstanding section  3660.  Imposing  an  additional  peuulty  in 
suits  for  the  collection  of  delinquent  taxes,  and  providing  that 
the  judgment  shall  not  be  satisfied  except  by  the  payment  of  tlie 
tax.  the  original  penalty,  the  costs,  and  the  additional  penalty 
therein  prescribed  in  full,  atate  v.  Xev.  Copper  Belt  R.  Co..  220. 

2.  Dissolution — Stay — Kffect. 

Where  the  court  dissolved  an  attachment  of  personal  pro]v 
erty  and  the  attaching  officer  Immediately  delivered  It  over  to 
the  dehtor  and  took  bis  re<»lpt  therefor,  the  court's  order  was 
executed,  and  the  subsequent  appeal  and  bond  staying  the  exe- 
cution of  the  order  were  Ineffective,  and  the  debtor  might 
thereafter  dispose  of  the  property  as  he  saw  fit.  Green  t. 
'Hooper,  12. 

3.  JtTDQMEnTs    Review able—Obdeb  on   Cebtior4bi — Appeal   fkhi 

,Tr  stick's  Court — Bond.' 

Where  Judgment  In  Justice's  court  went  against  defendant, 
and  he  brougtit  certiorari  against  the  Justice  to  review  the 
Judgment  in  the  district  court  which  dismissed  the  writ,  a  bond 
on  appeal  to  the  supreme  court,  bearing  the  title  of  the  cause 
In  the  Juatlce's  court,  gave  uo  Jurisdiction  of  the  appeal  In  view 
of  Rev.  I^we,  K125.  5330.  prescribing  the  method  of  appeal. 
Mazade  v.  nutrict  Court.  481. 

4.  JuDOHENTS    Reviewable — Obdeb  on    Certiobabi — Appeal   from 

Justice's  Cocbt^Bond. 

A  bond  on  appeal  from  order  dlamlsslng  writ  of  certiorari  to 
review  Judgment  of  Justice's  court,  which  was  never  died  In 
the  district  court  as  required  by  Rev.  Laws,  5346,  nor  approved 
hy  the  Justices  of  the  supreme  court  under  section  S35S,  con- 
ferred no  Jurisdiction  of  the  appeal.    Idem. 

5.  Meuobakdum  of  Ebbobb  on  Motion  fob  New  Tbial— Whex 

Necessabt. 

Rev,  Laws.  5322,  requiring  service  of  memorandum  of 
errors  upon  adverse  part)',  has  reference  only  to  errors  com- 
mitted at  the  trial  under  section  .^120.  subd,  7.  and  not  error 
committed  In  arriving'  at  an  erroneous  conclusion  as  to  the 
legal  effect  of  ail  of  the  evidence  In  the  case,  the  making  of 
findings,  or  entering  of  Judgment,     (htisti  v.  Gviiti,  349. 

6.  Obdebs  Appealable — Refubino  to  Heab  Motion  fob  New  Tbial. 

Under  Rev.  Laws,  5329.  providing  that  appeal  may  be  taken 
from  any  special  order  made  after  final  Judgment,  an  order 
refusing  to  bear  a  motion  for  a  oew  trial  is  appealable. 
Saral  v.  Blumc,  212. 

7.  Review — Pinuinos. 

.\   finding  supiwrted   by  substantial  evidence  will  not  be 
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disturbed,  wliere  ho  pnssloii  or  prejudice  on  the  trlnl  court's 
part  is  IndiL-iitetl.    De  Renter  \.  Anderson,  287. 

8,  Service  of  TaAr^ecBiPT. 

AVhere  traiiBcript  was  served  in  part  before  docketing  of 
t-anne  iu  the  auiireme  court  and  tlie  remainder  within  a  reason- 
able time  thereafter,  the  appeal  will  not  be  dlsinlssed  under 
court  rule  13  relating  to  the  curing  of  tecbnical  objections,  the 
policy  of  the  court  beinn  to  give  the  appellant  every  reasonable 
opportunity  to  be  heard.    OvUti  v.  OuUti,  !t49. 

9,  Scope  of  Review — ITonflictino  Evidence. 

Where  the  evidence  was  confllctluR.  but  the  Judgment  ot  the 
trial  court  was  supiwrted  by  substantial  evidenc-e.  its  conchiaion 
should  not  be  disturbed.    Waahoe  Co.  Bank  v.  Campbell.  153. 

10.  Scope— " Judgment  Roll." 

Where  demurrer  to  complaint  Tor  libel  was  auBtainpd,  all  the 
matters  pertaining  to  the  proceedings  in  the  trial  court  so  far 
as  ntTectlng  the  plalntitTa  rights  are  embraced  In  the  "Judg- 
ment I'oH"  within  Rev.  Laws.  5273,  subd,  2,  stating  what  con- 
stitutes the  Judgment  roll,  so  that  under  Stats.  1615,  c.  142, 
sec.  11.  permitting  an  appeal  on  the  Judgment  roll  alone.  It  was 
unneceasary  to  file  assigimients  of  error  as  reoulred  by  section 
13  of  such  act.    Talbot  v.  Mack,  245. 

11.  Scope  of  Review-— Discretion aby  Orders. 

It  the  trial  court  passes  on  a  motion  to  vacate  an  nlleged 
fraudulent  award  of  arbitrators,  the  court  of  review  will  rarely 
disturb  such  a  dlacretlonarj-  order.    Nrlxon  v.  Reinhart.  6,1. 

12.  UNnERTAKIKO  OK   APPEAL. 

An  undertaliing  not  filed  within  five  days  after  Qllng  of  the 
notice  of  appeal,  as  required  by  Rev.  Laws.  5330,  53i6  (Civ. 
rrac.  Act.  sees.  388,  404),  prevents  a  review  of  the  case,  unless 
such  undertaking  is  actually  approved  by  a  majority  of  tbe 
Justices  of  tlie  supreme  court  before  a  hearing  on  a  motion  by 
the  respondent  to  dismiss,  under  Rev.  Laws.  5358  (Civ.  Prac. 
.\ct,  sec.  41(i),  providing  that  no  appeal  shall  be  dismissed  for 
insufliclency  of  the  undertaking  on  appeal  if  a  good  and  suOI- 
cient  undertaking  approved  by  a  majority  of  tbe  justices  be 
flied  before  a  hearing  upon  motioD  to  dismiss  tbe  appeal.  f!hute 
V.  Big  Meadow  Inv.  Co..  361. 
See  Costs.  1.2;  Criuinal  Ijw,  1.  2,  H,  13,  IS. 
APPBAJ>  FROM  JUSTICE'S  COURT.    See  Justices'  of  the  Peace, 


APPEALS.    See  Justiceb  of  the  Peacf„  1. 

APPOINTMBNT  OF  GUARDIAX  AD  LITR.M  .     See  Insane  Per- 
sons. 1,  2. 

APPROPRIATIONS,    See  Schools  and  School  Districts.  2. 

ARBITRATION  AND  AWARD. 
1.  Effect  op  Stipulatcos  fob  AitBiTKATion, 

The  mere  fact  that  the  parties  agree  to  submit  to  arbitration 
did  not  work  discontinuance  and  dismissal  of  tbe  case  la  tbe 

Vol.  41— M 
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absence  oC  manifest  Intention  of  tbe  parties  to  accomplish  euch 
result.    Nelson  v,  Reinhart,  69. 
2.  Fraud — Rioht  to  Relief. 

In  an  action  for  money  loaned,  where  the  parties  agreed  and 
did  submit  to  arbitration  stipulating  for  judgment  entry  accord- 
ing to  the  result  of  the  arbitration,  tbe  court  had  jurisdiction  to 
entertain  a  motion  to  set  aside  tbe  award  upon  allegations  that 
tbe  arbitration  was  fraudulent  and  wrongful.    Idem. 

See    Criminal 

ARMT  AND  NAVY.    See  Elections,  1. 

ASSAULT.    See  Cbiminal  Law,  25. 

ASSAULT  WITH  DEADLY  WEAPON.    See  Cwminal  Law,  26. 

ASSESSMENT  WORK  ON  MINING  CLAIMS.     See  Eotcutobs  and 
AnMiniSTBATOBS,  6. 

ASSIGNEE  FOR  RENT.    See  I^MDLOBD  amd  Tenant,  1,  2.  5. 

ASSIGNMENT  OF  RENTS.    See  Landlobd  and  Tenant,  3,  4,  7. 

ASSIGNMENTS. 
1.  Neoessitt  of  Notice. 

Until  the  debtor  receives  qotlce  of  an  assignment,  or  until 
he  has  knowledge  of  such  facts  concerning  the  same  as  are 
sufficient  to  put  him  on  inquiry,  he  may  deal  with  the  assignor 
as  though  no  assignment  had  been  made.  Washoe  Go.  BanJt  t. 
Campbell,  153. 

ASSIGNMENTS  WITHOUT  DELIVERY.   See  Fraudulent  Contey- 

ANCES.  1. 

AITACHMBNT. 

1.  Chattel  Mobtqages — Eptectt  of  Release  fbou  Attachment. 

Where  an  attachment  of  personal  property  was  dissolved  by 
tbe  court's  order  and  was  at  once  delivered  to  the  debtor  upon 
his  receipt  therefor,  a  chattel  mortgage,  prevlousl.v  filed,  cover- 
ing tbe  property  so  released  from  attachment,  became  Immedi- 
ately effective.    Green  v.  Hooper,  12. 

2.  Lien — Possession  of  Attachino  OmcEB. 

It  is  tbe  duty  of  tbe  attaching  officer  to  talie  the  propertr 
attached  into  bis  possession,  and  tbe  lieu  of  tbe  attachment,  «a 
to  subsequent  purchasers  and  other  creditors,  is  Ineffective  If 
the  officer  abandons  bis  possession.    Idem. 

3.  Nature  of  Custody — Statute. 

Under  Rev.  Laws,  5152.  providing  that  personal  property 
capable  of  manual  delivery  shall  be  attached  by  taking  It  Into 
ctiHtody.  tlie  custodj-  required  of  the  attaching  otflcer  Is  sudi  as 
to  enable  bim  to  retain  and  assert  his  power  over  the  property 
so  that  it  cannot  be  withdrawn  or  taken  by  another  without  bis 
knowledge.    Idem. 
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4.  Natubb  of  Remedy. 

The  remedy  by  attachment  IB  dependent  upon  statute.  Idem. 

5.  Pebsoital  Propemt — CnsroDT, 

To  efTect  an  nttacbment  of  personal  property  It  must  be  taken 
Into  the  cuatody  of  the  odlcer  serving  tbe  writ,  and  unless  that 
Is  done  there  Is  no  existing  attachment.    Idem.    . 

6.  Pebsonal  Pbopebty — Custody  of  Attachino  Offices. 

When  the  persona]  property  on  which  a  levy  of  attncbment 
has  been  made  Is  left  by  the  attaching  odlcer  In  the  poaaeaslon 
of  the  debtor.  It  ceases  to  be  In  cattodia  iegii  and  may  be  taken 
by  other  creditors.    Idem. 
i>ee  Appeal  and  Ebrob,  2 ;  Bansbuptcy,  12. 

ATTORNEY  AND  CLIENT.    See  Divorce,  11. 

BAIL.    See  Cbiminal  Law,  4,  23. 

BAIL  AFTER  CONVICTION.    See  Cbiminai:,  Law,  4,  5,  6,  7. 

BAIL  AS  MATTER  OF  RIGHT.     See  Cmminal  Law.  5. 

BAIL  IN  DISCRETION  OF  COURT.    See  Cbiuinal  Law,  5. 

BAILABLE  OFFENSES.    See  Cbimisal  Law,  &  23. 

B.\NKEUPTCT. 
1.  Dissolution  of  Attachment— Right  of  Sdbbbooation. 

An  attaching  officer,  who  after  the  court's  order  dissolving  an 
attachment  of  personal  property  delivered  It  to  the  debtor  on 
hiB  receipt  therefor,  had  no  right  or  special  property  therein,  so 
that  there  were  do  rights  to  which  the  debtor's  referee  In  bank- 
rnptey  could  be  subrogated.    Qreen  v.  Hooper,  12. 

B.iNKS  AND  BANKING.    See  Cbimtnal  Law,  S. 

BONA-FIDE  rURCHASER.    See  Wateb  and  Watebcoubses,  5. 

BOXA-FIDB  RESIDENT.    See  Divobce,  10. 

BOND  ON  APPEAL.    See  Appeal  and  Ebbob,  3,  4. 

BOOKS  OF  ACCOUNT,    See  Cbiminal  Imw,  13. 

BRE.iCH  OF  DUTY.    See  Exbcutobs  and  Admikistbatobb,  2, 

BURDEN  OF  PROOF.    See  Specific  Peefobmance,  1. 

CAN.U.S.    See  Wateb  and  Watercoubbbs,  1. 

CAPITAL  CASES.    See  Cbiuihal  Law,  8,  28. 


CERTIORARI. 
1.  Judouents     Reviewable — Obdeb    on     Gebtiorabi  —  Justice's 
CouBTS — Scope  of  Rbtiew. 

Where,  on  defendant's  appeal   from  adverse  Judgment  In 
Justice's  court  to  tbe  district  court  on  questions  of  law  only 
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the  judgmeut  was  ntRruied.  defendanfs  right  to  cerliomrt  was 
limited  to  a  review  of  the  district  court  judgment,  from  wlilcli 
no  appeal  Ilea :  iiud  certiorari  would  not  lie  from  the  siii>i"eine 
fijurt  to  review  the  Judgment  of  the  Justice.  State  v.  Pacific 
W.  P.  Co.,  501. 

2.    ORIGINAI.  PSOCEEDIKO SCOPE. 

Oil  original  petition  for  certiorari  to  review  a  Jiidgtuent  of 
the  district  eourt,  review  la  limited  to  whether  tbe  dlRtrlct 
court  had  jurisdiction  to  render  any  Judgment,  and  whetlier  It 
iuid  Jurladtrtlon  to  render  the  particular  judtpnent  renilere<I. 
State  V.  Bi-een.  518. 
Sep  Appeal  and  Error,  3.  4;  Justices  of  the  Peace,  3. 

CHALLENGE  OF  GRAND  JURY.   See  Cbimisal  Law.  Ifl,  20.  21.  22. 

C1IAHACTER  OF  DECEASED.   See  Criminaj,  Law.  24.  :IS.  3!1.  40. 41. 

CHATTEL  MORTG.^GES.    See  Attaciimedt,  1. 

CIRCrMSTANTIAL  EVIDENCE.     See  EvinESCE,  1. 

"CITIZEN."    See  Removal  of  CArsES,  1. 

CITIZENSHIP.    See  Removal  of  Cai-ses,  1. 

CLASS  LEGISLATION.    Sep  Constiti-tiosal  Law,  1. 

CLASSIFICATION  OF  COUNTIES.     See  CoNSTmnONAL  Law.  1. 

COMMISSIONER.    See  Counties,  1.  2. 

^  Descent  and  DiSTiiiBtTro>-.    I : 

COMPENS.iTION  OF  INJURED  WORKMEN.    See  Statutes.  4. 

COMPENSATION  OF  OFFICERS.     See  Schools  and  School  Dis- 
tricts, ],  2. 

COMPETENCY.    See  Witnebbes,  1.  2. 

COMPLAINT.    See  Divorce.  10,  11;  Money  F^nt.  2. 

CONFESSION  OF  ACCOMPLICE.    See  Ckiminal  Law.  15.  31, 

CONFLICTING  EVIDENCE.    See  Appeal  and  Error.  9. 


CONSPIRACY  WITH  PLAINTIFF'S  ATTORNEY.   See  Divobce,  11. 


by  Google 


4i»tx«-.i      Conveyance  op  Right  op  Way  549 

COXSTITIJTIOXAL  LAW. 

1.  Class  LmisiATioN—WoaK men's  Compensatiok  Act. 

Stats.  1913,  c.  Ill,  sec,  1,  subd.  b,  making  ooimtieB  liable 
under  the  Workmen's  Compensation  Act.  la  not  unconstitutional 
as  discriminatory;  the  clansiBctitlon  of  counties  being  renson- 
iiUle.    yr.raila  Ind.  Com.  v.  Waxhoe  Co..  iti'. 

2.  Constitutionality  of  Statute — -Who  May  Challenge. 

Where  the  re<iulreiiieut  tinder  Stnts.  1908-09.  c.  200.  aeca.  21, 
22  (Rev.  I^^wB.  2831,  28r.2).  providlnfc  for  removal  of  officers, 
tbnt  otHeer  removed  shall  pay  complalnaut  $500.  Is  waived,  the 
cimKtltutlonality  at  such  requirement  cannot  be  considered.  Qati 
v.  DiaMct  Court,  330. 

r..  Deleoation  of  Towek  to  Judiciaby. 

Const,  art,  :!,  sec.  1,  piovidlng  that  none  of  the  three  depart- 
ments or  goveriniient  shall  exercise  functions  belonging  to  the 
others  except  where  expressly  dli-eeted.  makes  it  plain  that  the 
district  court  conld  be  delegatetl  iwwers  other  tlian  those 
expi-essly  mentioned  by  article  tS,  section  li.    litem. 

4.  Due  Process — Service  on  Foreion  Cobporatkins. 

Hev.  Iviws,  5024.  ariTi.  relating  to  service  of  process  on  for- 
elRii  corporations,  fall  to  [irovlde  means  whereby  proper  notice 
shontd  be  given,  and  do  not  constitute  due  process  of  law. 
Wildea  V.  Loa  Dillon  M.  Co.,  ;i64. 

."i.  Master  and  Servant — Due  I'rocess  of  Law — Workmen's  Com- 
pensation Act. 

Workmen's  Compensation  Act  (Stats.  1913.  c.  Ill),  sec.  1. 
sniid.  b.  niablng  counties  subject  thereto,  Is  not  unconstitutional 
IIS  depriving  counties  of  due  process  of  law,  the  money'  required 
to  l)e  paid  b,!"  the  comities  going  for  a  public  purpose  of  aupport- 
Iiif;  the  Indigent,  which  Is  a  legitimate  chai'gc  on  tbe  people  of 
the  ntute  and  Its  various  subdivisions,  yevada  In^.  Com.  v, 
Washoe  Co..  437. 

Vi.   0>-KlCERS REWOVAI. JfHY  TRIAL. 

stnts,  11)08-09.  c.  200.  sees.  21,  22  <Rev.  liaws,  2851,  2852). 
in-ovidlnj;  for  summary  trial  In  cases  of  removal  of  officers, 
does  not  violate  the  constitutional  pi-ovlalon  that  one  charged 
with  ci-line  is  entitled  to  a  Jury  trial,  because  the  l^islature 
lias  plenary  power  In  such  cases.  Oay  v.  Dinlriet  Court.  330. 
See  Criuinal  Law.  10.  2;i:  Counties,  2;  Divorce,  3.  5;  Elec- 
tions, 1 ;    Statutes,  3.  4. 

CONSTItT'CTIOX.    See  Statutes.  1. 

CONTIXI'AXCE.    See  Criminal  Law,  10. 11. 

CONTRACTS.     See  Specific  Performance,  1 ;    Vendor  and  Pur- 
chaser, 1. 

COXTKACTl'AL  BIGHTS.    See  Executors  and  Administrators,  3. 

"COXTRIBUTED."    See  Money  Lent.  2. 

See  Wateb  and  Wateh- 
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CORAM  NON  JUDICE.    See  Jdsticeb  or  the  PEiCE,  4. 

CORPORATIONS. 
1.  RATincATioN  OF  Acre  of  Agent, 

The  unauthorized  act  of  tbe  managlDg  director  of  a  couipany 
111  granting  a  license  became  elTectnal  when  ratified  by  tlie 
company.    Sheehan  v.  Kaaper,  37, 
See  Removai  of  Causes,  1. 


1,  Ok    Appeal — Peintino    Bxpbitsbs — Piunq    and    Serving    Cost 

Bill — Coubt  Rule, 

Under  Sup,  Ct,  Rule  6,  par.  2,  providing  tbat  a  party,  deslr- 
lug  to  recover  as  costs  bis  printing  expenses,  sball  wltbln  fire 
days  after  the  decision  of  the  cause  Qle  n'tth  the  clerk  nnd  serve 
on  the  opposite  party  a  cost  bill,  stating  tbe  actual  cost  of  the 
printing,  service  thereof  on  the  opposite  party  witbin  suiA 
time  Is  as  necessary  as  Its  filing  with  tbe  clerh.  Zelavin  v. 
Tonopah  Belmont  Co.,  1. 

2.  On  Appeal — Rule  of  Coubt — Ekfobceuent, 

Snp.  Ct  Rule  6,  par,  2,  making  the  filing  and  service  of  cost 
bill  within  five  days  after  decision  of  cause  a  condition  to 
recovery  of  printing  expenses  as  costs,  not  being  for  tbe  con- 
venience of  the  court  or  tending  to  facllitnte  Its  business.  Its 
enforcement  is  not  subject  to  Its  discretion.    Mem. 

COUNSEL.    See  Criminal  Law.  10,  11, 

COUNTIES, 

1.  COUMIBSIOHEB REUOVAL CHAKACTEB  Of  PBOCEEDINOS, 

Complaint  on  bebalf  of  state  for  benefit  of  a  county,  stating 
tbat  tbe  complainant  Is  a  citizen,  resident  and  taxpayer  of  tbe 
county,  and  Is  foreman  of  the  grand  Jury  and  nt  the  request 
of  tbe  grand  Jury  petitions  for  removal  of  county  commissioner, 
was  a  proper  petition  under  Rev.  Laws,  2851,  et  »eg.,  providing 
for  removal,  and  not  under  section  6694,  et  »eq.,  providing  for 
removal  after  Jury  trial,  alni^  the  allegations  as  to  action  on 
tbe  grand  Jury's  request  were  surplusage;  tbe  complaint  being 
eufilclent  without  tbem.    Ex  Parte  Jonea  and  Gregory.  623. 

2,  Officers — Reuoval — Jvbisdictior  of  District  Court. 

Wbetber  or  not  Const,  art,  6,  sec,  6,  gives  the  district  court 
Jurisdiction  of  proceedings  for  removal  of  county  officers,  article 
7,  section  4.  gives  the  legislature  plenary  power  to  provide  pro- 
cedure therefor,  and  therefore  Stats,  1908-09.  c.  200.  sees.  21. 
22  (Rev.  Laws,  2S51.  2SG2),  giving  such  Jurisdiction,  fs  con- 
stitutional. Gay  V.  DUtrict  Court,  330. 
See  Constitutional  Law.  S,  6;  Master  and  Sebvant.  1. 

COUNTY  OFFICERS.    See  Prohibttion,  2;  Statutes,  G, 

COURTS, 
1,  Jurisdiction — Writs. 

By  Const,  art.  6,  sec.  4.  conferring  Jurisdiction  upon  tbe 
supreme  court  to  Issue  writs  of  prohibition,  the  Intention  of 
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the  franiers  was  uodoubtedly  to  coaler  the  rigbt  to  Issue  tbe 
writ  as  it  had  been  recognized  at  common  law.  O'BrUn  v. 
CommUtioners,  90. 

"CBEDITOB."    See  Praiiduij:nt  Conveyances,  1. 

CRIMINAL  LAW. 

1.  APPEAI. HAB11I.EB8  Ebbob — Instbdction. 

Where  the  Information  cbarging  robbery  did  not  allege  tbe 
use  of  chloral  hydrate  or  any  dnig  to  render  unconeclouB  the 
person  robbed,  but  allied  the  robbery  was  committed  by  farce 
and  violence,  and  tbe  evidence  showed  that,  while  much  chloral 
hydrate  was  found  on  defendants,  some  was  In  solution,  and 
In  one  bottle  a  foreign  substance,  as  sugar  or  digitalis,  bad  been 
mixed  with  (zhloral  hydrate,  defendants  were  not  prejudiced  bj 
an  Instruction  that  the  state  must  prove  beyond  a  reaaonable 
doubt  tbat  a  drug  was  actually  administered  t<y  tbe  person 
robbed,  «tc.,  Instead  of  their  reQueat  using  tbe  pbrase  "such 
chloral  hydrate,"  Instead  of  the  phrase  "a  drug."  State  v. 
Bond,  465. 

2.  Appeal — Pbejudice. 

Refusing  to  permit  one  accused  of  homicide  to  cross-examine 
witnesses  as  to  whether  tbey  knew  of  certain  acts  of  deceased 
showing  that  be  was  of  turbulent  spirit  was  harmfal  and 
substantial  error.    Blaie  v.  Sella,  113. 

3.  Appeal — Scope — Pbesebtatiok  or  Exceptions. 

Unless  an  attack  upon  the  Information  shows  a  fataj  defect 
It  win  be  Ignored  when  made  for  the  first  time  on  appeal. 
State  V.  UacElnnon.  182. 

4.  BAII, AlTEB  COMVICTION GHANOE  OF  RULE. 

Const,  art  1.  sec.  7,  providing  tbat  "all  persons  shall  be 
bailable  by  sufflcient  sureties,  unless  for  capital  offenses  when 
tbe  proof  Is  evident,  or  tbe  presumption  great,"  was  only 
designed  to  alter  the  common-law  rule  as  to  criminal  cases 
tjefore  conviction,  leaving  the  matter  of  ball  after  conviction 
discretionary.  State  v.  UcFarlin,  J05. 
6.  Baii, — Afteb  CoNvionoN — Pbobable  Cause, 

Under  Rev.  Laws.  T2M,  providing  that  an  appeal  from  a 
conviction  shall  stay  the  execution  upon  filing  with  tbe  clerk 
of  the  court,  In  which  the  conviction  shall  bave  been  bad.  a 
certificate  of  the  Judge  of  such  court,  or  a  Justice  of  the  supreme 
court,  that  there  Is  probable  cause  for  the  appeal,  and  section 
T314,  providing  that,  after  conviction  of  an  offense  not  punish- 
able with  death,  a  defendant  on  appeal  may  be  admitted  to  ball 
(1)  as  a  matter  of  right,  where  the  appeal  Is  from  a  Judgment 
Imposing  a  fine,  and  (2)  as  a  matter  of  discretion  in  all  Other 
cases,  the  element  of  probable  cause  for  the  appeal  from  a  con- 
viction and  Judgment  of  lmprlsonm«3it  Is  essential,  and  over 
which  judicial  discretion  may  be  exercised  on  t&e  question  of 
bail.  Idem. 
6.  Bail — Ajteb  Oonvictioh — Pboceedihos. 

Under  Eev.  Laws.  7294,  7314,  where  petitioner's  appeal  from 
a  conviction  for  embezzlement  sentencing  blm  to  Imprlsonm^it 
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Chiminal  Law — Coiitinued. 

tTRS  properly  taken  in  good  fu[tli,  and  it  appeara  that  newlf 
(llst-overed  evidence,  which  was  not  available  at  or  during  the 
trial.  Is  now  aviiilable.  and  Is  of  such  a  nature  as  might  reason- 
alily  lie  exjiected  to  raise  a  reasonable  doubt  of  guilt,  petitioner 
will  be  adnilttdl  to  ball  by  the  supreme  court,    lilcm, 

7.  R.viL— .\rTEB  CoBVicTiON — Statute. 

Itev.  Laws.  T2ft4.  Ih  in  the  nature  of  a  supcrtedeag.  whereby 
the  execution  of  the  Judgment  of  conviction  is  stn.ved  pending 
ai)|)eal.  and  standing  alone,  bns  nothing  to  do  with  the  ques- 
tion of  admission  to  ball,  whkli  Is  BOverne<l  by  section  7314. 
Idem. 

S.  Hah. — Bailable  OFFtssEa — Dikcbetios  of  Coi:bt. 

In  cajiltal  caws,  the  court  may  grant  bail  where  peculiar 
drcumstani-es  appear,  or  where  the  court  In  the  eserdse  of 
sound  Judicial  discretion  deteniiTuea  that  the  proof  is  not  evi- 
dent and  the  prewumption  Is  not  sufflclently  great.  Et  Parti:' 
Xagcl.  86. 

!).  Ranks   and  Bankino — Iksolvknt— I'HoaECUTios   of   Officer — 

Sl-FFICIESCV  OF  IMIHCTWENT. 

All  Indlc-tnieiit  under  Purdon's  Dig.  Pa.{13th  ed.)  p.  !H2.  par, 
ID.'i.  making  it  a  crime  for  nn  olDcer  of  an  insolvent  tank  to 
ivceive  deposits,  is  fatally  defective  If  the  nnniea  of  the  owners 
of  a  iirlvate  bank  are  not  given  and  there  Is  no  allegation  that 
each  la  insolvent.    Ex  Parte  Rovntanrk;  141, 

1(1.    CONTINL'ANCE— GbOUNDS SBCI-KIHQ  COUNSEL WAII-EB. 

■i'he  privilege  of  iiwuned  nuder  Const,  art.  1.  sec.  8.  to  appear 
in  person  or  with  counsel  may  be  waived,  and,  once  waived,  a 
Judgment  will  not  be  reversed  because  the  court  at  a  later  date 
refused  to  grant  a  continuance  so  that  counsel  might  t>e  employed 
unless  the  refusal  was  on  abuse  of  discretion.  Stale  v. 
ilacKintion,  182. 

11.  CONTISUAKCE GBOfKna^SECUBIKO  COUSSFX — Waiveb. 

tt'hete  defendant  when  arraigned  waived  his  right  to  counsel 
and  was  thereafter  lii-ought  Into  court  twice  before  trial  and 
did  not  Bignlfy  his  desire  for  counsel  until  the  morning  of  the 
trial  niore  than  two  weeks  after  tlie  order  setting  the  case  for 
trial,  it  was  not  an  abuse  of  discretion  to  deny  his  motion  for 
continuance  for  the  purpose  of  securing  i^iunsel.    Idem. 

12.  Embfjizlemevt — Elemests — Statutory  1'rovisjons. 

Au  Information  allying  that  defendant  was  manager  of  a 
county-owned  telephone  aj'stem.  and  as  such  umnager  came 
into  ]H>ssessloii  of  certain  money  for  transmission  to  the  oouuty 
treasurer,  and  feloniously  converted  it  to  his  oini  uae,  suffi- 
ciently charged  einiie'/j^lement  under  Bev.  Ijaws.  6U53.  as  to 
misappropriation  of  corporation  money  by  agent,  manager,  or 
clerk  thereof.    Ulate  v.  3lcFarWi,  486. 

13.  Emrezzleubkt — Evii)EXCE — Books  of  Account. 

In  prosecution  of  manager  of  county-owned  telephone  ^s- 
teni  for  eniiiesxlemcnt,  it  was  Improper  to  Introduce  books  of 
aci-ount  of  the  system,  where  defendant  was  not  familiar  with 
tlie  books  and  his  attention  had  not  been  called  to  the  particular 
accounts  introduced.    Idem. 
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l-i.    EilBEZZLEMBNT KVIDERCE GaUBLINQ. 

In  prosecution  of  countjr  official  for  embezKlement.  It  was 
Imprajier  to  ndmlt  evidence  tlmt  be  played  slot  machtnea  for 
tt-adf  checks  to  a  limited  extent.    Idem. 
I.J.  EnsoRB  XoT  Appearino  Prejudicial  fbom  Re<'ord. 

The  refiwol  of  tlie  court  to  require  tbe  district  nttome.v  to 
l>ro(lu<'e  tlie  confession  of  the  nccompllce  for  use  by  (lefendant 
on  (TOSN-cxnnitnutlon  of  tlie  nocoinpllce  \ii  not  in'ound  for 
reversal ;  there  beliiR  nothinj;  In  the  reford  altowIuK  that  defen- 
dant was  prejudiced  by  tbe  refuaal.  Slate  v.  Bachman,  197. 
Hi.  KvioE.NcK  OP  Other  Offenses. 

Kvidence  of  otiier  crinies  can  Beiiprally  be  considered  only 
when  It  tends  to  establlnh  motive.  Intent,  absence  of  mistake 
or  accideut.  a  cuninion  plan  or  8<^henip.  or  Identity.    Stale  \. 
.Ucf'orfin,  486. 
I".  Evidence  of  Other  Offenses.— Tnstbuitions. 

In  prosecution  for  embeKzlement  of  certain  money,  tlie  court 
should  Instruct  as  to  tlie  pm-pose  for  wblch  other  aborta^^ea 
might  he  coiwidered  by  the  jury.    Idem, 

Extradition  cauuot  be  proi>erIy  granted  unless  tbe  Indictment 
nualnst  the  licensed  contains  everj-  Butuitantlal  element  of  the 
crime  cbarged.    t!x  Parte  Roi'nianck,  141. 

in.    CBASR  JrRT— NlMBBR  TO  SELECT  FROM. 

That  the  jjrand  Jury  was  Hele<ted  from  twenty-three  Instead 
of  twenty-four  perwjns  is  not  gi'onnd  for  oballeufce.    State  v. 
Bachman.  397, 
20.  Grand  Jury— Objections  to  J lrors— Waiver. 

Accused  camiot  complain  of  the  court's  retuaal  to  consider 
tbe  challeiiKes  before  the  jtrand  Jury  was  sworn,  where  he  failed 
to  take  ndvantnfce  of  tbe  niling  of  tbe  court  that  all  polnta  that 
could  l>e  raised  then  nilicht  lie  raised  nt  tbe  proper  stage  of  the 
proceedinfis.  In  view  of  Rev,  Jaws,  7090,  providing  that  Indlct- 
niyntM  may  l)e  net  aside  on  motion  for  any  of  the  grounds  which 
would  have  been  good  ns  challenges  either  to  the  panel  or  to 
any  Individual  grand  juror.  Idem. 
'2\.  Grand  Jury — Right  to  Challenge. 

Accused's  right  to  challenge  tlie  panel  or  any  Individual 
grand  juror  was  a  substantial  right.    Idem. 

22.  Grasp  Jury — Right  to  Challenge — "Held  to  Answer." 

On  resnbmlssion  of  an  Indictment  to  tbe  grand  jury,  accused 
ivns  "held  to  answer"  within  Rev.  Laws,  7003.  giving  a  person 
so  lield  the  right  to  challenge  the  panel  or  an  Individual  grand 
juror.  In  view  of  section  709;i,  providing  for  retention  of  custody 
of  aiimsed  on  resubmission.    Idem. 

23.  Habeas  Corpus— Evidence — Bailable  Offense. 

Tbe  voluntary  statement  of  petitioner  standing  In  the  record 
uncontradicted,  together  with  other  evidence  tending  to  connect 
him  with  the  death  of  deceased,  held  sufficient  to  warrant  the 
court  in  denying  ball,  within  Const,  art.  1,  sec.  7,  denying  tail 
in  capital  cases  when  tbe  proof  Is  evident  or  the  presumption 
great.    A'x  Parte  Xagel.  SO. 
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Cbimihal  Law — Continued. 

24.  HoMiciDB — Chakactkb  of  Deceased — Btidbnce — AnuissiBiLtrr. 

Tbe  character  or  reputation  of  tbe  deceased  in  homicide 
cases  Is  to  be  proven  rather  by  evidence  of  general  reputation 
of  tUe  deceased  In  the  community  In  which  he  lived  than  by  par- 
ticular ai^ta  or  Inetaaces  which  were  not  a  part  of  tbe  ret  getla, 
uor  connected  therewith.    State  v.  Bella,  113. 

25.  Homicide  —  Indictment  —  REquieiTES     and     Susticiekct  — 

"ASBATILT." 

Rev.  Laws,  6412.  deflues  an  assault  as  an  unlawful  attempt, 
coupled  with  the  present  ability,  to  commit  a  violent  Injury. 
Section  7050  provides  that  the  indictment  must  contain  a  state- 
ment of  the  acte  constituting  the  offense.  In  ordinary  language 
so  that  a  person  of  commou  understanding  would  know  what 
was  Intended.  Held,  that  an  Information,  allying  that  accused 
on  a  certain  day,  "be  having  the  ability  then  and  there  bo  to 
do.  did  wilfully,  unlawfully,  and  feloniously"  assault  another, 
sufficiency  allied  present  ability.    State  v.  MacKinnon.  182. 

26.  Homicide — Inbtructioms — Pbesumftionb — Intention  . 

In  prasecutlon  for  assault  with  a  deadly  weapon,  insttuction 
that  the  law  presumes  that  accused  Intended  to  do  that  which 
he  voluntarily  and  wilfully  did  was  erroneous.    Idem. 

27.  Homicide — Justifiable  Homicide — Sblf-Deeense. 

Self-defense  Is  the  right  to  exercise  Judgment  as  a  reasonable 
man  In  determining,  at  the  time,  whether,  from  all  the  atten- 
dant circumstances.  It  was  necessary  to  kill  for  the  protection 
of  one's  own  life,  and  It  was  error  to  Instruct,  "Necessity  Is  not 
for  the  defendant,  but  for  the  Jury"  to  decide.  Stale  v.  CotnU- 
ford,  175. 

28.  Indictment  and  Infobuation — Elements. 

Embezzlement  Is  a  statutory  crime,  and  all  that  ts  necessary 
In  chargti^  the  offense  Is  to  follow  the  statute.     State  v. 
AtcFarlih,  486. 
20.  Jury —  Selection    op    Trial    Pakbl  —  Pbesesce    of    District 
Attorney. 

In  the  absence  of  bad  faith  or  corruption  on  the  part  of  the 
board  uf  county  commissioners  in  selecting  Jurors  for  the  year. 
the  presence  of  the  district  attornej-  and  hla  offering  suggestions 
as  to  qualifications  would  not  vitiate  the  panel.  Stale  v. 
Bachman,  197. 

30.  Jury — Trial  Panel — SELEtmon — Irbeoularity. 

That  the  names  of  the  trial  Jurors  were  deposited  by  the 
commissioners  In  a  Jury  box  which  contained  names  of  trial 
Jurors  selected  for  the  previous  year,  which  had  not  been  with- 
drawn therefrom,  did  not  prejudice  accused.    Idem. 

31.  Production  of  Confession  of  Accomplice. 

If  the  confession  of  an  accomplice  was  in  posseealon  of  the 
district  attorney  and  was  n  matter  of  which,  under  tbe  mles 
of  cross-examination,  defendant  could  have  made  use  for  the 
purpose  of  impeaching  the  accomplice,  defendant  was  entitled 
to  have  tbe  confession  produced  for  the  purpose  of  cross- 
examination.    Idem. 
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32.  Reuabks  of  pROSECUTiNa  Attobney — Reviibbible  Ebbob. 

RemarkB  of  proHeciiting  attorney  in  argument  alluding  to 
I'uuioi-s  being  prevalent  that  the  jury,  bccfluee  of  personal 
flBsoclatlon  and  friendablps.  would  not  bave  tbe  courage  to 
send  accuxed  to  the  penitentiary  were  reversible  error.  State  v. 
ComUford,  175,  \ 

33.  Review — Iupbopeb  Evidence — Cdbe  by  Othbb  Testimony. 

ir  tbere  was  eiTor  in  tbe  admission,  of  the  transcript  of 
certain  testimony  in  a  habeas  corpu»  proceeding  In  wblch 
accused  resisted  extradition  In  another  case,  It  was  cured  by 
his  testimony  relating  to  tbe  same  facts.  State  v.  Bachman,  I9T. 

34.  HOBBEBY AOUimBTRATlON   OF  POISON STATUTE "FOBCE." 

Where  defendant  administered  poison  to  produce  uncon- 
sciousness and  took  money  from  cash  register  in  saloon  of 
which  unconscious  person  bad  charge,  he  was  guilty  of  "rob- 
bery," defined  b;  statute  to  be  unlawful  taking  of  personal 
property  from  person  of  another  or  in  Ills  presence  agtilnet  bis 
will  by  means  of  force  or  violence  or  fear  of  injury,  since  the 
administration  of  the  poison  constituted  "force."  State  v. 
Snvder,  453. 

35.  RoBBEBY — Poison — Supficiency  of  Evidence. 

In  a  prosecution  for  robbery  by  administering  chloral 
hydrate  to  produce  unconsciousness,  evidence  held  not  to  show 
that  the  condition  In  which  the  person  robbed  was  found  could 
not  bave  been  so  caused.    Idem, 

36.  ROBBBBY — Sufficiency  of  Evidence. 

In  a  prosecution  for  i-obbery  by  administering  chloral  hydrate 
to  render  unconscious  the  barkeeper  whose  cash  roister  was 
robbed,  evidence  connecting  defendant  with  the  crime,  allied 
to  have  been  committed  by  himself  and  two  others,  held  to 
sustain  conviction.  Idem. 
ST.  Witness  against  Self— Vol untabt  Testimony, 

Where  testimony  was  freely  and  voluntarily  given,  accused 
cannot  complain  that  he  was  compelled  to  be  a  witness  against 
himself  in  violation  of  his  constitutional  right.  Stale  v.  Bach- 
man, 197. 

38.  Witnesses — Chabacteb  of  Deceased — Cboss-Examination. 

In  prosecution  for  homicide,  where  defendant  Introduced 
evidence  of  deceased's  bad  character,  and  tbe  state  Introduced 
witnesses  In  rebuttal  thereof,  defendant  should  have  been 
allowed  to  cross-examine  the  witnesses  as  to  tbe  particular 
facts  upon  which  they  based  their  statement  of  reputation. 
and  even  to  Inquire  whether  they  had  heard  of  specific  brawls 
In  which  deceased  had  engaged.    Slate  v.  Sella,  113. 

39.  Witnesses — Characteb  of  DecEABEi> — Cboss-Esamihation. 

Tbe  rule  that  an  interrogation  assuming  tbe  existence  of  a 
fact  not  In  evidence  is  not  admissible  does  not  prevent  tbe 
answering  of  questions  testing  the  knowledge  of  general  repu- 
tation of  a  character  witness  by  Inquiry  as  to  his  having  heard 
of  specific  acts.    Idem. 
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Criminal  Law — Continued. 

40.  Witnesses — Chabacteb  of  Deceased— Cboss-Examinviio.v. 

In  prosecution  for  murder,  n-hei'elu  accused  claimed  self- 
<lei'eiist>.  witnesses  as  to  character  of  deceased  for  peace  and 
i|ulet  were  iiroperly  ci'oss-exa mined  by  questions  asking  whetlier 
tliey  iiuew  eertnlu  persons  aiul  remembered  whetiier  deceased 
lind  nsxaulted  tliem;  tlie  form  of  tlie  questions  being 
muilijectionuble.    Mem, 

41.  Witnesses — Objections  to  Questions  to  Witness. 

Where  one  accused  of  lioinlcide  was  permitted  without 
olijectioii  to  Introduce  evidence  attnclilnt!  deceased's  reputation 
for  iieiice  and  quiet  iiefore  he  had  testified  to  an  overt  act  of 
deceased  looldiiK  toward  his  clnim  of  Justlflable  bomlclde,  it 
was  too  late  for  tlie  state  to  object  to  questions  on  cross- 
exnmluatlon  of  character  witnesses  as  to  whether  they  liad 
heiii'd  of  deceased's  nets  In  testing  whether  they  knew  his 
reputation.    Idem. 

CROS8-FXAMINATION.    See  Criminal  I^w.  ;«,  3!>.  40. 

CURE  BY  OTHER  TESTIMONY.    See  Criminal  Law.  .t3. 

CI'STOnr  OP  I'ROPERTY.    See  Attachment,  3,  5,  C. 

DAMAGES.    See  Libel  and  Slandeb,  8,  10,  11. 

DEBT.    See  Payment,  1, 

DECEASED  PERSONS.    Si*  Witnesses.  1,  2. 

DEFENDANTS  RESIDING  OUTSIDE  OF  .STATE.    See  Process,  1. 

DKFENRES,    See  Master  and  Sebtant,  1. 

DELEGATION  OF  I-OWER  TO  JUDICIARY.    See  CossTrriTioNAL 
Law.  3. 

DEMlI{UP:it  TO  I'RTrnON  I-'OR  MANDAMUS.   See  MA^snAMus.  1. 


DESCENT  AND  DISTRIUnTION. 
1.  Community  Pbopertv. 

Statu.  1013.  c.  130,  does  not  affect  or  repeal  Rev.  I^wa,  21tt4. 
21(15,  relatluK  to  descent  of  conimnnlt.v  pro|)erty.  and  where 
siMuse  dies  Intestate  all  the  community  proi)erty  goes  to  tbe 
surviving  spouse.    In  Re  Katlenliorii'ii  E»late.  .tT."!. 

DESCRIPTION  IX  LEASE.    See  Bviuence.  2,  Z. 

DESC'RIPTION  OF  PROPKRTY.    See  Vesdob  and  I'urchaseb.  1. 

"DESERTION."    See  Divorce,  1,  2. 

DESTRUCTION  OF  CANALS,     See  Water  and  Watebcocbses,  L 

DISCRETION  t)F  COURT.    See  Cbiminal  I-aw,  S. 

DISCRETIONARY  ORDERS.    See  Appeal  and  Ebrob,  11. 


by  Google 


DI8SIISSAI-  OF  AI'PEAI^    See  Appeal  aud  Krrob.  12. 

Sw  Appeal  asd 


DISPOSITION  OP  PROPERTY.    fSpe  Divorce,  3.  4. 


DISTRICT  COURT.   See  Cebtiorahi.  1.  2;   Constitltiosai.  La 


DIVERSITY  OF  CITIZENSHir.     See  Removal  of  Cavsks.  1. 

DIVORCR. 

1.  "Desebtioh." 

Wtieii  tlip  liiistiuiKl  i:\ves  up  tbe  doink-lle  nt  one  pliice  nnd 
f«tnb11filieR  anottier.  niid  lii  icooii  fulth  nrireK  the  wife  to  live  with 
hliii  tlipi'e.  her  refiiwil  to  aot-ept  the  Invitation,  If  without 
sufHcletit  reiituiti,  ninuiintR  to  "desertion."  Robcrmm  v.  Ruber- 
soil.  270. 

2.  DeSCBTIOS — SVFFIC'IESCY  OP  EVIDENCE. 

Ill  Hult  h>-  hiifltuiiKl.  wUo  vrns  Brat  Riillt.v  of  desiertion.  for 
illvoi'ce  (Jti  the  tfround  of  desertion  of  the  wife,  evidence  held 
InRiifltcIent  to  .show  tlint  htishnnd'a  invitation  to  the  wife  to  come 
anil  live  with  him  wiih  iiiiidi'  lii  k<h)(1  fnith,     lilfiii. 

3.  Disposition  op  Pbopebtv — Statcte, 

The  power  of  the  court  given  by  Rev.  Laws.  5841.  to  m,ike 
such  disposition  of  the  property  of  the  parties  as  slmll  appear 
Just  and  e<]ultable  in  granting  a  decree  of  divorce,  Is  limited 
by  Const.,  art.  4,  sec.  31.  Stats.  1884r^5.  c.  70,  and  Stats.  1873. 
c.  lift,  deterinlnlnK  the  projiert.v  rlRhts  of  hiixtmnd  and  wife. 
Walker  v.  Walker.  4. 

4.  Disposition  of  rROPERTV— STATi'TK^lMPUEn  Repeal. 

Rev.  r>aws,  21CC,  determines  the  rights  of  the  parties  to  the 
comuiunltj'  proi>ert.v  on  dlsmlution  of  the  mnrrlase.  though  the 
earlier  statute,  section  5941.  empowering  the  court  to  dispose 
of  the  property  on  granting  a  divorce,  has  not  been  amended 
nr  (■ei>enled  In  terms.    Iilem. 

5.  Effect  on  rEOPEBTY  Riohts — Statttes. 

linder  Const,  art.  4.  sec.  31.  Stats.  1864-^.  c.  TR.  and  Stnts. 
1873.  c.  lit),  flxlng  the  property  rights  of  husband  and  wife. 
the  dlWHilutlon  of  the  marriage  does  not  of  Itself  operate  to 
change  the  property  rights.    Jilem. 

6.  JuBisiHCTios  OP  District  ConiT^.^crs  Committed  in  Illinois — 

Statute. 

Under  Rev.  Laws.  58-38,  providing  that  divorce  may  lie 
obtained  by  complaint  under  oath  to  the  district  court  of  the 
county  In  which  the  cause  shall  have  accrued,  or  In  wtalcli 
defendant  shall  reside  or  be  found,  or  In  which  plaintiff  shall 
reside,  if  the  latter  be  either  the  county  in  which  the  parties 
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DivoBCE — Continued. 

lOBt  cobablted,  or  In  which  plaintiff  Bball  hare  resided  six 
months  before  suit,  for  wilful  desertion  for  a  year,  or  for 
extreme  cruelty,  a  district  court  had  Jurisdiction  to  grant 
divorce  for  extreme  cruelty  and  desertion  to  a  husband  resi- 
dent In  tbe  county  for  a  year,  tbousb  the  acta  complained  of 
nil  occurred  In  another  state,  under  wbose  statutes  there  mu 
no  cause  of  action  for  divorce  on  those  grounds,  since  the  law 
of  tbe  forum  controls ;  It  being  tbe  l^islatlve  intent  that  the 
district  court  have  Jurisdiction  to  determine  tbe  marriage 
status  of  parties  wbose  residential  qualifications  meet  tbe 
requirements  of  the  statute,  regardless  of  where  the  cause  of 
action  may  have  arisen ;  marriage,  though  a  civil  contract, 
coiistitutbig  an  exception  to  the  rule  of  lex  loei  contractus. 
Blaketlee  v.  Blakealee,  233. 

7.  Property  Rights— Poweb  or  Codbt — Right  oy  Gcilty  Pabtt — 

Wife's  Sepabate  Pbopebtt. 

Where  a  husband  whose  wife  was  granted  a  divorce  for  his 
misconduct  had  settled  on  her  at  tbe  time  of  the  marriage 
property  of  the  value  previously  agreed  on,  which  bad  in  the 
meantime  enormously  Increased  in  value,  and  which  left  the 
husband  without  property  Of  bis  own.  the  court  can,  under  the 
power  to  dispose  of  tbe  property  as  shall  appear  Jnst  and 
equitable  given  by  Rev,  Laws.  5841,  protect  any  equity  of  the 
husband  In  such  property  notwithstanding  his  guilt,  which  Is 
only  one  of  the  factors  to  be  considered  In  determining  the 
propertj'  rights.    Walker  v.  Walker.  4. 

8.  Property    Kiohts — Power   oy   Court — -Wite's    Separate   Prop- 

erty— Statute. 

Tbe  declaration  of  Rev.  Laws,  2172,  that  neither  husband 
nor  wife  has  any  Interest  in  the  property  of  the  other.  Is  sub- 
ject to  the  exceptions  of  section  2173.  allowing  either  to  enter 
into  any  contract  with  the  other  subject  to  the  general  rules 
which  control  the  actions  of  parUes  occupying  relations  of  con- 
fidence and  trust  towards  each  other,  and  under  the  latter  pro- 
vision, one  spouse  may  acquire  an  Interest  legal  or  equitable. 
In  tbe  separate  property  of  other  which  the  court,  in  granting  a 
divorce,  can  protect  under  section  5841.    Mem. 

9.  Residence  op  Plaintifp — Question  op  Fact. 

lu  a  husband's  divorce  suit,  the  question  of  bla  re^dence  waa 
one  of  fact  to  be  determined  by  tbe  trial  court.  Blaketlee  v. 
BlakeiJee,  235. 

10.  Suits  to  Set  Aside  DECBt:^ — Complaint — Sufpiciency, 

In  a  suit  to  set  aside  a  divorce  decree,  a  complaint  alleging 
that  the  decree  was  void,  because  plaintiff  therein  was  not  a 
bona-flde  resident  of  the  county  wherein  the  decree  was  granted, 
was  insufficient,  since  under  Stats.  1915.  c.  28,  relating  to  Juris- 
diction of  divorce  actions,  Jurisdiction  might  have  been  obtained 
on  another  ^ound  than  that  of  tbe  residence  of  tbe  plaintiff, 
and  it  was  not  alleged  that  Jurisdiction  was  not  dependent  on 
such  other  grounds.    Wade  v.  Wade,  533. 

11.  Suits  to  Set  Asibb  Decree — Complaint — Sufficiency. 

In  a  suit  to  set  aside  n  decree  of  divorce,  on  tbe  ground  that 
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it  n-as  obtained  by  a  conspiracy  between  plaintiff's  husband 
and  her  attorney,  a  complaint,  alleging  such  conspltacy  by  way 
of  conclusion  merely,  nnd  falling  to  set  out  facta  showing  that 
by  reason  of  such  conspiracy  the  plaintiff  was  prevented  from 
making  her  defense,  is  Insufficient.    Idem. 

DIVORCE  SUIT.    See  InsAHE  Pebsonb.  2. 

DOMICILE.    See  Divorce.  1. 

DDE  PROCESS  OF  LAW.    See  Cohstitutiohal  Law,  4,  5. 


EFFECT  OF  ADOPTION.    See  Adoption,  1. 


EFFECT   OF   RECEIPT   FOR   RENTS,      See  LANnLOBD  and  Ten- 


EFFECT  OF  RELEASE.    See  Attachment,  I. 


EFFECT  ON  PROPERTY  RIGHTS.     See  Divorce,  5. 

ELECTIONS. 
1.  VoTi:«Q — Persons  Ettoaoed  is  "Militabt  Service." 

StatB.  IDIT.  c.  197.  providing  for  taking  of  votes  of  electors 
hi  the  military  service  of  the  United  States,  Is  a  compliance 
with  Const,  art.  2,  sec.  3,  and  is  not  void  for  discrimination 
against  electors  In  tiie  naval  service,  or  conscripted  men  In  the 
military  service,  since  "military  service"  Includes  every 
branch  of  service  In  either  the  army  or  the  navy  of  the  United 
States.    Maclean  v.  Brodtgan.  468. 

ELECTORS  IN  MILITARY  SERVICE.    See  Statutes,  3. 

ELEMENTS  OF  E.MBEZZLEMENT.    See  Criminai,  Law,  12. 

EMBEZZLEMENT.     See  Cbiminal  Law,  6,  12,  13.  14,  17,  28. 

ENFORCEMENT  OF  COURT  RULE.    See  Costs,  2. 

EXTBIES  NUNC  PRO  TUNC.    See  JCDOMEfiT,  1. 


'■ESTATE  OR  INTEREST  IN  LAND."   See  Landlord  and  Tenakt.  7. 
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EVIDENCE. 

1.  ClBCOMSTANTlAL  EVIDENCE QUANTUM. 

When  olreiinistautlnl  evidence  Is  relied  on  to  prove  a  fact, 
tlic  c I  ivu instances  iiintit  l>e  proved  nnd  not  tliemselves  presumed. 
Horiian  v.  liidart.  228. 

2.  Descrlption — "Any  Part." 

A  lense  nuthorizliig  the  lessee  to  purcliase  "any  part"  ot 
t-prtiiiii  premises  held  too  liideflulte  to  be  aided  by  parol  evi- 
dence, and  to  afford  tlie  lessee  no  defense  in  a  forcible  entry 
and  detainer  action.    lie  Ifemer  v.  Anderson.  287. 

3.  Leake — Parol  Evidence. 

.  liand  covered  by  a  lease  niiiy  l>e  identified  by  parol  evidence, 
but  ancli  pvideni'e  cannot  supply  nn  entire  abiseiice  of  descrip- 
tion. Idem. 
See  Criminal  Law,  fi.  13,  J4,  2.1,  24,  Xi,  33,  3(5:  Divobce,  2: 
JfoBEV  r.ENT.  1:  Landlord  a.nd  Tenant.  1.  2,  R;  Vespob  and 
PuEtciiASER,  1 :  Wills,  1 ;   Specific  Pebfobmaxce.  1. 

EVIDENCE  OF  .ACQI'IBSCKNCE.    See  Landi^orii  and  Tenant.  10. 

EVIDENCE  OF  OTHER  OFFENSES.     See  Criminal  I-aiv,  10,  17, 

EXECUTORS  AND  ADMINISTKATORS. 

1.  Di'Tics — Sureties — Liabm.itv. 

All  adnilwlatrator  Is  bound  to  the  esertise  of  care  and  dill- 
f!ence,  such  ns  prudent  nud  Jndicious  men  ordinarily  l>estow 
npon  tbelr  onn  Iniiiortnnt  affairs,  nnd  it  Is  tils  dnty  to  settle 
and  distribute  the  estate  wHb  as  little  delay  as  practicable; 
and  whenever  be  does  wbat  the  law  prohibits,  or  falls  to  exer- 
cise reasonable  care  and  diligence  in  the  endeavor  to  do  wbat 
the  law  enjoins,  he  and  his  sureties  are  liable  for  the  damage 
consequent  npon  such  act  or  omission.  /"  Re  DelaHeii'* 
Entate,  384. 

2.  Duties  of  .\qmi.nihtratob. 

Under  Rev.  Laws,  SOCJ,  5S>fi4.  59C7,  G041.  as  to  duties  of  aa 
administrator,  expedient  administration  Is  required,  and  where 
an  estate  had  cash  on  hand  to  meet  all  indebtedness,  and  every- 
thing was  present  to  racilitate  a  sjieedy  discharge  of  the  trust, 
but  the  administrator  penuitted  the  estate  to  drag  on  for  nearly 
seven  years  without  an  accoimtlng  nnd  without  anj-  attempt  to 
secure  an  order  for  expenditure  of  money,  he  was  guilty  of  a 
breach  of  his  duties.    Idem. 

3.  FBAunCLENT  Acts — Effect. 

No  matter  how  ninny  fraudulent  acts  an  administrator  is 
guilty  of,  he  Is  not  divested  of  contractual  rights  under  a  valid 
mortgage  which  he  has  purchased.    Guigti  v.  GtiigtU  SW. 

4.  Funds — Intebebt. 

Where  the  estate  at  all  times  had  sufflcieat  money  on  d^Kislt 
under  certificates  of  deposit  to  pay  indebtedness,  but  the 
administrator  made  no  accounting  for  nearly  seven  years,  he 
was  chargeable  with  interest  on  the  moneys,  although  there 
was  a  suit  to  establish  heirship.    la  Re  Delane»'»  Estate.  -184. 
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Function  of  Innuendo 


5.  Funds — Intkbeht, 

Wbere  money  of  an  estate  Is  held  by  nn  administrator  after 
ttie  time  when  by  proper  acrounting  and  other  admlnlatratlTe 
acts  In  conrormity  with  the  statutory  requirements,  be  could 
have  paid  out  and  distributed  the  same  by  court  order,  be 
shoiiid  be  chargeable  with  interest  on  the  money  thus  held.  Mem. 

6.  Speculative  EsPENniTUBES^NECEseiTT  op  Coubt  Oboeb. 

Where  an  estate  had  few  debts,  and  consisted  lai^Iy  o(  cash 
and  four  mining  ciaims.  and  the  administrator,  without  court 
order,  paid  out  $1,000  for  assessment  work  on  the  claims,  when 
ndjolnlng  claims  gave  promise  of  profit,  and  later  abandoned 
the  claims,  the  venture  was  bo  speculative  as  to  surcharge  the 
administrator  with  such  sums.    Iilem. 

t.    SURCHARQINO  ADMINI6TRATOHS. 

Where  an  estate  was  administered  In  a  Judicial  district  con- 
sisting of  two  counties  where  sessions  of  the  district  court  might 
occur  at  the  Judge's  direction,  the  administrator's  failure  to 
secure  an  order  for  expenditure  of  moneys  In  assessment  worh 
on  mining  claims  for  one  year  would  not  necessarily  chaii;e  him 
with  such  amount  when  the  Investment  proved  to  be  specula- 
tive and  worthless.    Idem. 

EXPENSES.    See  Schools  and  School  Distbicts.  1. 2. 

EXPENSES  ON  APPEAL.    See  Costs.  1.  2. 

EXTRADITION.    See  Criminal  Law,  18,  33. 

FEDERAL  TITLE.    See  Wateb  and  Watebcourses,  2. 

PILING  AND  SERVING  COST  BILL.    Bee  Costs.  1,  2. 

FINDINGS.    See  Appeal  and  Ebrob.  7. 

"FORCE."    See  Criminal  Law.  34. 

Constitutional     Law,     4 ; 

Reforuatior  op  Instru- 

FRAUDULENT  ACTS.    See  Executobb  and  Adminibtbatobs.  3. 

See  Appeal  and 

FRAUDULENT  CONVEYANCES. 
1.  "Creditob." 

An  unrecorded  bill  of  sale  of  undelivered  persona Itj*. 
executed  by  a  deceased.  Is  not  void  as  to  an  order  of  court 
setting  aside  a  monthly  allowance  to  wife  of  deceased,  the  wife 
not  being  a  "creditor"  within  Rev.  Laws,  1078  (Comp.  Laws, 
2703),  making  sales  and  assignments  of  personalty  without 
delivery  fraudulent  as  to  creditors.    Oui«(l  v.  OuUti,  34». 

FUNCTION  OF  INNUENDO.    See  Libel  and  Slandeb,  2,  3,  4. 
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562  Funds  of  Estate  [iistNev. 

rUNDS  OF  ESTATE.    See  Bkkcutobb  and  Admin ibtbatorb,  4,  5.  ■ 
OAMBLINQ.    See  CBiuraAi.  Law,  14,  19,  20,  21,  22. 
GENERAL  REPUTATION.    See  Criminal  Law,  24. 

See  Grim- 
grounds  FOR  CONTINUANCE.    See  Cbiminal  Law.  10,  H. 
GUARDIAN  AD  LITEM.    See  Insane  Pebsons,  1,  2. 
HABEAS  CORPUS.    See  Criminal  Law,  23. 
HARMLESS  ERROR.    See  Cbimittal  Law,  1. 
"HELD  TO  ANSWER."    See  Ckiminal  Law,  22. 
HO.MICIDE.    See  Cbimiral  Law,  2,  24,  25.  26,  27,  38,  41. 
HUSBAND  AND  WIFE.    See  DivoBCE,  1,  2,  B,  7,  8. 
IMPLIED  REPEAL.    See  Divobcb,  4. 
IMPROPER  EVIDENCE.    See  Criminal  Law,  33. 
INCORPORATION  OF  REPEALED  ACTS.     See  Statdteb.  2. 
INDICTMENT.    See  Criminal  Law,  9, 18, 25, 28. 
INFORMATION.    See  Cbiminal  Law,  3,  12. 
INHERITANCE.    See  Adoption.  1. 
INHERITANCE  BX  ADOPTION.    See  Wnxa.  6. 
INJUNCTION  AND  DAMAGES.    See  Water  and  Watebcxhjbses,  3. 
INNUENDO.    See  Libel  art  Slander,  2.  3,  4. 
INSANE  NONRESIDENT  DEFENDANT.     See  Iksane  Pebsons,  2. 

INSANE  PERSONS. 

1.  Actions — Appointment  of  Guardian  Ad  Litem. 

Under  Rev.  Lawe,  4992.  as  to  appolctment  of  guardian  ad 
litem,  such  appointment  may  be  made  for  an  Insane  defendant 
In  any  case  wbere  Jurisdiction  of  tbe  Bnbject-matter  lias  been 
acquired.    McKiVVin  v.  District  Court.  431. 

2.  AcriOHS  —  Gvabdian  Ad  Ijtem  —  Insane  Nobbebidekt  Defek- 

DANT — Divobcb  Suit. 

Under  Rer.  Laws,  4992,  the  tniirt  may  appoint  a  guardian 
ad  Hiem  for  a  noureeldent  Insane  defendant  In  a  dlrorce  suit ; 
the  action  being  aubstantlally  in  rem.    Idem. 

INSOLVENCY.    See  Cbiminal  I^w,  9. 

INSOLVENT  BANK.    See  Criminal  Law,  9. 

INSTRUCTIONS.    See  Criminal  Law,  1,  17,  26,  27. 
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4istxev.i  Justices  of  the  Peace 

IXTEXTION.    See  CiiMiMAi  I,aw,  26. 

INTEREST  IN  LANDS.    See  Landlord  and  Tknant,  4. 

INTEREST  IN  REALTY.    See  Landlobd  and  Tenant,  7. 


IRRIG.iTION.    See  Wateb  ahd  Watebcourseb,  3. 

JUDGMENT. 
1.  Entries  Nunc  Pro  Tunc. 

Tbe  object  and  purpose  of  a  nunc  tn-o  tunc  order  Is  to  make 
the  record  apeak  the  truth  concerning  acts  already  done,  and 
not  to  supply  an  omitted  action.    Talbot  r.  Mack,  24S. 
See  Mechanics'  Lienb.  1. 
"JUDGMENT  ROLL."    See  Appeal  and  Embob,  10.* 


JURISDICTION  IN  DIVORCE  ACTIONS.    See  Ditoece.  10. 

JURISDICTION  OF  DISTRICT  COURT.    See  DiVOBCE.  6. 

JURISDICTION  OF  SUPREME  COURT.    See  Appeal  and  Ebi 
.     3,4. 

JURISDICTION  ON  APPEAL.     See  Justices  op  the  Peace,  1. 


JURORS.    See  Criminal  Law,  29. 

JURY. 
J.  Waiveh  of  Right — Sbttino  Aside. 

The  trial  court  did  not  abuse  Its  discretion  In  refusing  to  set 
aside  a  waiver  of  Jury  trial  made  In  open  court,  where  the 
application  was  not  made  until  the  trial.    De  Remer  «.  Ander- 
son, 287. 
2.  Waiving  Right  to — Setting  Asipe. 

Where  the  right  to  a  Jury  trial  Is  waived  by  oral  consent  In 
oiieu  court,  entered  In  the  minutes  pursuant  to  Rev.  Laws,  5229, 
netting  aside  such  waiver  rests  in  the  trial  court's  dlsci-etlon. 

See  Chimibal  Law,  29,  30. 

JURY  TRIAL.    See  Constitutional  I-aw,  6. 

JUSTICES  OF  THE  PEACE. 
1.  Appeals — Jubisdiction  on  Appeal. 

Tbe  Jurisdiction  of  an  appellate  court  on  appeal  from  a 
Justice's  court  Is  entirely  derivative,  and  suc|j  court  acquires 
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Justices  of  the  Peace — Continued. 

no  Jurisdiction  to  try  a  case  on  appeal  from  a  Justice's  court 
where  tlie  latter  Is  without  Jurisdiction  to  entertain  the  case  and 
render  Judgment  tliereln.    State  v.  Breejt,  536. 

2.  Certification. 

In  the  absence  of  a  statute,  a  Justice  of  the  peace  caanot 
certify  a  case  to  another  court.    Idem. 

3.  Judgments   Reviewable — OsnEB  on   Cebtiorabi — Appeal  fbou 

Justice's  Cottbt, 

The  district  court  has  final  appellate  Jurisdiction  over 
justice's  court,  so  that  where  defendant,  having  suffered  adverse 
Judgment  in  Justice's  conrt.  brought  certiorari  to  the  district 
court,  which  dismissed  the  writ,  the  supreme  court  had  no 
Jurisdiction  over  an  appeal  under  the  title  of  the  cause  folloived 
In  the  Justice's  court ;  a  different  title  having  l}een  used  In  the 
district  court.    Mazade  v.  District  Court,  481. 

4.  Record — REtjtuaiTES  and  Sufficiesct. 

Justice  courts  lieing  of  special,  limited,  and  inferior  Juris- 
diction, proceedings  therein  must  show  such  facts  as  constitute 
a  case  within  the  Jurisdiction,  and  otherwise  the  law  regards 
the  whole  proceeding  as  cornm  non  judice  and  void.  Stale  v. 
Breen.  516. 

5.  Service  of  Summons — Statute. 

Under  Rev.  Laws,  5732.  providing  that  summons  may  be 
served  by  a  sheriff  or  constable  of  the  state  or  by  any  other 
person  of  the  age  of  21  years  or  over,  not  a  party  to  the  action, 
personal  service  upon  a  nonresident  defendant  made  by  a  non- 
resident whose  afOdavlt  recited  that  he  was  over  the  age  of 
18  years  was  Ineffectual,  and  could  not  give  the  Justice  court 
Jurisdiction  to  render  Judgment  Lawmn  v.  Dumeath.  321. 
See  Appeal  and  Ebbob,  3 ;  Cebtiobabi.  1. 
JUSTIFIABLE  HOMICIDE.    See  Cbiminal  Law.  27,  41. 

LANDLORD  AND  TENANT. 

1.  Actions  fob  Bent — Evidence — Admissibility. 

In  action  of  the  landlord's  assignee  for  rent  It  Is  proper  for 
the  trial  court  to  consider  the  occupancy  of  the  premises  and 
payment  of  the  rentals  by  other  parties  than  the  original  lessee 
when  such  facts  were  known  and  acknowledged  by  the  lessor. 
Woihoe  Co.  Bank  v.  Campbell,  163. 

2.  Actions  fob  Rent — Evidence — AnuiasiBiLiTr, 

Where  the  lessees  In  an  action  by  the  landlord's  assignee  for 
rent  claimed  a  release  by  operation  of  law.  it  was  proper  for  the 
trial  court  to  consider  occupation  of  premises  and  payment  of 
rentals  by  third  persons  with  the  knowledge  of  the  landlord. 

3.  Assignment  of  Rents — Rights  of  Lessee. 

In  the  absence  of  actual  or  constructive  notice  to  the  lessees 
of  an  assignment  of  the  rent  due  or  to  become  due,  they  could 
interpose  against  the  assignee  any  defenses  maintainable 
against  the  lessor.    Idem. 
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4.  Interest  ik  Lakds— AsstoNUENT  of  Hentb — N'otice. 

Such  au  aBSlgniuent  does  uot,  when  recorded,  constitute 
notice  to  tbe  lessees  of  the  assignment.    Mem. 

Ti.  Liability  tor  Rest — Evidence — SfFjiaeNCY. 

Where  tlie  landlord  and  bis  asalguee  of  reuta  after  lessees 
failed  to  pay  tlie  rents  negotiated  with  other  parties  who  subse- 
iHieutly  went  on  the  premises  and  pnid  the  rent  after  the 
nsalgnee  was  told  b;  the  lessees  that  a  third  person  would 
iisstime  the  lease  and  made  no  objection,  the  landlord  and  tbe 
assignee  were  estopped  to  sue  tbe  lesaeee  for  the  renL    Idem. 

ii.  MoDunNQ  Lease — Cohsiixratiok. 

Evidence  that  lessee  worked  the  demised  premises  from  tbe 
dnte  of  the  lease,  although  the  landlord's  horses  were  pastured 
on  It  for  Hevoral  weebs  from  such  date,  held  not  to  establish  a 
cou  Hi  deration  for  an  agreement  extending  the  lease  two  weeks. 
De  Remer  v.  Anderson,  287. 

7.  Notice — Assignuent  of  Rents — Intebest  in  Realty — Effect — 

"Estate  ob  Ititexest  in  Land." 

The  lessor's  assignment  of  "ail  rents  due  and  to  become  due 
under"  a  certalu  lease  was  not  an  assignment  In  Itself  Of  the 
lease,  and  did  not  create  an  estate  or  Interest  In  the  lands 
wltbin  Rev.  Laws,  103S,  1039,  1069.  stating  the  requisites  of 
au  Instrument  affecting  tbe  estates  or  Interests  In  lands  and  of 
recordation  in  order  to  constitute  notice.  Waiboe  Co.  Bank,  v. 
Campbell,  163. 

8,  Receipt — Effect, 

A  rental  receipt  for  a  peilod  longer  tban  that  named  In  the 
lease  Is  only  evidence  of  money  paid,  and  does  not  establish  a 
new  consideration  necessary  to  a  modification  of  tbe  lease. 
De  Remer  v.  Anderson,  287. 
U.  SvaBENpEB  OF  Lease — Ofebation  of  Law. 

Where  a  landlord  grants  a  new  lease  to  a  stranger  with  the 
assent  of  tbe  tenant  during,  tbe  existence  of  an  outstanding 
lease,  end  the  tenant  gives  up  bis  own  possession  to  the  stranger, 
who  thereafter  pays  rent,  or  where  in  any  other  way  a  new 
tenant  la  by  agreement  of  the  tenant  and  the  landlord  substituted 
and  accepted  In  place  of  the  old,  there  Is  a  surrender  by  opera- 
tion of  law.    Washoe  Co.  Bank  v.  Campbell,  153. 

10.    SCBBENDEB     OK     rBEUISES  —  ACQUIESCENCE EVIDENCE StTFI- 

Evldoice  Iteld  to  sustain  finding  that  the  lesseca  delivered  up 
possession  of  tbe  premises  to  a  third  person,  notifying  the  per- 
son to  whom  they  had  been  accustomed  to  pay  rentals,  and  that 
the  third  person  continued  In  possession  and  made  at  least 
one  rent  payment  to  snch  agent.    Idem. 

LEASE.    See  Evidence,  3. 

LEGISLATIVE  INTENT.    See  Di\-orcb,  a 

LESSEE.    See  Lahdlobd  and  Tenant,  3,  4. 

LIABILITY.    See  Executors  and  Aowinistbambs,  1. 
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LIABILITY  FOR  RENT.',    See  Landlord  and  Tenant,  5. 

LIBEL  AND  SEANDER. 

1.  Actionable  Wobds — Chakactke. 

In  action  for  libel  there  can  be  uo  recoveiT  unless  tbe 
actionable  words  or  aesertiODS  reterred  to  the  plaintiff  at  least 
with  reasonable  certainty.    Talbot  v.  Mack,  245. 

2.  Innuendo — Functiom. 

The  Innuendo  will  not  Introduce  new  matter,  nor  will  It  tte 
permitted  to  aid  to  the  extent  of  enlarging  the  meaning  of  the 
words  or  expressions  nsed.    Idem. 

3,  IhhUENDO — FONCTIOK. 

Lai^uage  oti  terms,  which  are  not  llt>elons  per  »e,  whm 
viewed  In  the  light  of  their  geuer&l  acceptation  and  understand- 
ing In  the  community  or  vicinity  in  which'  they  are  used,  cannot 
be  made  so  through  the  function  or  force  of  an  innuendo.  Idem. 

4,  InKtJENDo — Fdnction. 

In  an  action  for  libel,  If  the  words  or  expressions  complained 
of  are  ambiguous  or  equivocal,  the  Innuendo  may  assign  tbe 
true  meaning  the  plaintiff  believes  them  to  bear;  but  If  the 
words  alone,  or  the  words  limited  by  circumstances  duly  pleaded, 
are  not  defamatory,  tbe  Innuendo  cannot  make  them  80.  Mem. 
R.  "LiBELOtJs  Pee  Se"— "Libeijjus  Pbb  Quod." 

Words  or  expressions  are  "actionable  per  «e"  when  their 
Injurious  character  Is  a  fact  of  common  notoriety  and  generally 
so  understDoiJ  where  the  utterance  Is  published,  and  words  or 
expressions  "libelous  per  quod"  are  such  as  require  that  their 
injurious  cbaracter  or  effect  be  established  by  all^ation  and 
proof.  Idem. 
«.  Particulab  Words — "Ovebloaded." 

Statement  In  letter  to  stockholders  In  Insurance  company, 
that  the  company  is  overloaded  with  salaries  and  traveling 
e.xpeuses,  without  making  reference  to  the  plaintiff,  is  not 
libelous  per  ge.    Mem. 

7.  Pabticulab  Words — "Ovbbload." 

The  term  "overload,"  used  in  a  letter  stating  that  an  Insur- 
ance business  wtia  overloaded,  means  t>earlng  too  heavy  a  bur- 
den or  too  heavily  loaded,  but  Implies  nothing  defamatory  on 
Its  face  In  the  sense  of  iniputiOK  dishonesty,  lack  Of  fair  dealing, 
want  of  tidellty,  integrity,  or  business  ability.    Mem. 

8.  Pleadino — Special  Damaqeb. 

In  action  for  llt)el  by  words  not  actionable  per  ge,  special 
damages  must  be  alleged  and  proved.    Idem. 

9.  Pi^EADiNO — Special  Damaqeb. 

In  action  for  damages  by  words  not  actionable  per  »e,  the 
allegation  that  "by  means  of  said  false,  libektus  and  defama- 
tory publication  or  publications  the  plaintiff  herein  was  injured 
in  his  reputation  and  good  name  and  standing  to  hts  damage 
In  the  sum  of  $50,000,"  Is  hisufficlent  as  an  allegation  of  special 
damages.  Mem. 
10.  Words  "Libelous  Pee  Se." 

Any  false  and  malicious  writing  published  of  another  Is 
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"libelous  per  »e"  when  Its  tendency  la  to  reuder  the  party  con- 
temptible or  ridiculous  la  public  estimation  or  expose  blm  to 
public  hatred  or  contempt,    /dent. 

11.  WoBDs  "Libelous  Ptat  Sb." 

While  words  which  directly  tend  to  the  prejudice  of  any  one 
In  hlB  office,  profesBlon,  trade,  or  business  are  actionable  per 
te,  all  words  disparaging  persons  fn  such  matters  are  not.  with- 
out proof  of  damage,  actionable  in  themselves.    Idem. 

12.  WOBOS  LiBEEODB  Peb  Se — How  Detebuihed. 

In  determining  whether  words  charged  are  libelous  per  le. 
they  are  to  be  taken  In  their  plain  and  natural  Import  according 
to  the  Ideas  they  convey  to  those  to  whom  they  are  addressed, 
reference  being  had  not  only  to  the  words  themselves  but  also 
to  the  circumstances  under  which  they  were  used.    Idem. 
See  Apteal  and  Ebbob.  10. 
"LIBELOUS  PER  QUOD."    See  Libel  ahd  Si^akdeb,  K. 
"LIBEIX)U8  PER  SE."    See  Libkl  and  Slandeb,  5,  6. 

LICENSES. 
1.  Patbol  License   Without  Considebatiok — Ibbevocable  Chab- 

An  executed  parol  license,  though  without  consideration.  Is 
Irrevocable.    Ka»per  v.  Sheehan,  37. 
See  Wateb  and  Watebcocbses,  1,  4. 
LIEN  OF  ATTACHMENT.    See  Attachment,  2. 
LIENS.    See  Mechanics'  Liens,  1. 
LIQUOR  LICENSES.    See  Pbohibttion,  2. 
LOANS.    See  Monet  Lent.  1. 

MANDAMUS. 
1.  Demubbeb^Rioht  to  Answeb  to  Mebits. 

In  view  of  civil  practice  act,  c,  78  (Rev.  Idws,  5694-6707). 
prescribing  the  proceedings  and  practice  In  mandamut.  and 
making  the  code  provisions  relative  to  civil  actions  applicable 
thereto,  where  a  demurrer  to  a  petition  for  manOamut  is  over- 
ruled, the  defendant  may  answer  to  the  merits.  Flanlgaa  v. 
Burritt,  504. 
MARRIAGE. 
1.  Right  ov  State  to  Deal  with  Status. 

States  have  the  right  to  deal  with  the  marriage  status  of 
their  own  citizens.    Blaketlee  v.  Blakeilee.  235. 

MASTER  AND  SERVANT. 
1.  Wobkhek's  Coufensation  Act — Deferses. 

A  county  cannot  defeat  the  state  Industrial  commission's 
action  for  moneys  to  compensate  an  Injured  employee  of  the 
county,  on  the  theory  that  there  Is  no  money  In  the  county 
treasury  available,  In  the  absence  of  an  answer  pleading  such 
fact  Nevada  Ind.  Com.  v,  Wtuhoe  Co.,  437. 
See  Constitutional  Ijaw,  5. 
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MECHANICS'  LIENS. 
1.  Personal  Judgment. 

In  view  of  Rev.  Ijaws,  2226,  providing  that  the  mecbanlcs' 
Ilea  statutes  shall  not  affect  the  right  to  a  personal  Judgment, 
In  an  action  brought  to  enforce  a.  mechanic's  lieu,  a  personal 
Judgment  may  be  rendered  against  a  person,  personally  liable 
IT  the  complaint  contains  all  necessary  facts  constituting  both 
grounds  of  relief,  and  all  tbe  necessary  allegations  of  an  action 
In  assumpsit    State  v.  Breen,  51C. 


"MILITARY  SERVICE,"    See  Electionb,  1 ;   Statittes,  3. 
MILL  SITE.    See  Water  and  Watebcoiksbs,  2, 5. 
MINING  CLAIMS.    See  Executobs  akd  Abministratobs,  6, 
MINISTERIAL  ACTS.    See  PsoHiBiTion.  2. 

MISAPPROPRIATION  BT  AGENT  OR  MAN 

Law,  12, 

MODIFICATION  OF  JUDGMENT.    See  Afpeal  and  Easda,  1. 
MODIFYING  LEASE.    See  Laitdlobd  and  Tenant,  6. 
MONET  LENT. 

1.  AcTiona — EviDEKCE — Sufficiency. 

Evidence  that  defendant  owed  a  third  person  money ;  said  he 
would  pay  If  he  could  get  the  money ;  went  with  plaiatiirB 
decedent  to  the  bank;  that  the  decedent  withdrew  f600  from 
the  t)ank ;  that  tbe  money  was  paid  to  the  decedent ;  and  that 
defendant  on  tbe  same  day  paid  the  debt— la  insufficient  to 
support  a  verdict  for  money  lenL    Horgan  v.  InOart,  228. 

2.  "CONTBIBIJTED" PLEADINO. 

A  complaint,  alleging  that -plaintiff  "contributed"  money  to 
the  erection  of  a  building,  does  not  allege  a  loan.  Qnittt  t. 
Gvistl,  349. 

OB,  S,  S,  12;  New 

MOTION  TO  SET  ASIDE.    See  Abbitration  and  Aviabd,  2. 

MUHDER.    See  Cbiuiral  Law,  40,  41. 

NECESSITY  OF  COURT  ORDER.     See  Executobs  and  Aduihis- 


NECESSITY  OF  NOTICE.    See  AaaiQNUENTa.  1. 

NEW  TRIAL. 
1,  Motion  tor  New  Trial— Waiver  of  Objections. 

A  party  may  waive  his  right  to  object  to  any  of  the  proceed- 
ings preliminary  to  a  motion  for  a  new  trial,  or  that  they  have 
not  been  taken,  filed,  or  served  within  the  time  prescribed  by 
rule  or  statute,    Qreen  v.  Hooper,  12. 
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2.  Motions— Requi SITES  and  Sufficiemcv. 

Rev.  Laws,  5323.  provides  the  party  Intendlug  to  move  for 
n  new  trial  must,  within  Bve  days  after  any  verdict,  or  within 
ten  days  after  a  decision  of  the  court  or  referee,  file  with  the 
clerk,  and  serve  upon  the  adverse  party,  a  notice  Of  hla  inten- 
tion, designating  the  grounds  npon  whlcb  the  motion  wilt  be 
made  and  whether  upon  affidavits  or  upon  the  minutes.  Sec- 
tion 5320  provides  that  tlie  former  verdict  or  other  decision  may 
be  vacated,  and  a  new  trial  grnnted,  for  "InsuOlclency  of  the 
evidence  to  Justify  a  verdict  or  other  de<!lslon,  or  that  It  is 
against  law."  Section  5321  provides  that  !n  an  application 
for  a  new  trial  It  shall  be  sufficient  to  state  one  or  more  srounde 
as  speclfled  In  the  preceding  section,  provided  that,  when  the 
application  Is  made  upon  aubdlvlslons  1,  2,  3,  or  4  of  the  pre- 
ceding section,  it  must  be  supported  by  aindavlt.  In  all  other 
cases  It  must  be  made  upon  the  minutes  of  the  court.  Held 
that,  as  motion  for  a  new  trial  for  insufficiency  of  evidence  can 
tie  made  only  on  the  minutes  of  the  court,  a  motion  for  new 
trial  "on  the  ground  of  lusulllclency  of  the  evidence  to  Justify 
the  decision.  Judgment,  and  findings  of  fact  and  conclnslona  of 
law"  Is  sufficient,  although  It  failed  to  state  that  the  motion 
would  be  made  ou  the  court  minutes.    Saval  v.  Blume,  212. 

S.  Time  fob  Motion — Waives. 

Where  respondents  became  a  party  to  an  order  of  the  trial 
court  extending  the  time  In  which  plaintiff  might  flle  his  notice 
of  Intention  to  move  for  a  new  trial,  they  thereby  waived  any 
objection  on  the  ground  that  such  notice  was  not  served  within 
the  time  prescribed  by  law.    Qreen  v.  Hooper,  12. 

NEWLT  DISCOVERED  EVIDENCE.    See  Cbiuinai,  Law.  6. 

See  InsANE  Persons.  1,  2;   Jus- 


See  Tu^NDLORD  AND  Ten- 
notice  OF  MOTION  FOR  NEW  TRIAL.    See  New  Tbial,  3. 
NOTICE  OF  POSSESSION.    See  Wateb  and  Watbbcoubsbs,  5. 
NOTICE  TO  LESSEE,    See  LANtiu>BD  and  Tenant,  4. 
NUNC  PRO  TUNC.    See  Judoment,  1. 
OBJECTIONS  TO  GRAND  JURORS.    See  Criminal  Law,  20. 

OBJECTIONS   TO    QUESTIONS    TO    WITNESS.      See    Cbiminal 
Law.  41. 

OCCUPATION  OF  PREMISES.    See  Landlord  and  Tenant.  1,  2. 

OFFICERS. 
1.  Rem  ovAi^— Title  or  Action. 

A  proceeding  for  removal  of  a  county  officer  need  not  be 
brought  In  the  name  of  the  state,  under  Stats.  1908-09.  c.  200, 
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Officers — Con  Untied. 

sees.   21,  22  (Rev.   Laws,  2S51,   2852),  giving  procedure    for 
removsl  of  oflBcers.    Oav  v.  DUtrict  CouH,  330. 
See  Constitutional  Law,  2,  6 ;  CouHTue,  1,  2 ;  Cbiuinal  Law,  9 ; 
Schools  and  School  Dist«cts,  1,  2;  Statutes,  6. 

OPERATION  OF  LAW.  See  Lahdlobd  and  Tenant,  9. 
OPTION  CONTBACT.  See  Vendor  ahd  Pubchaseb,  1. 
ORDER  OP  PUBLICATION.    See  Pbockss,  1. 

PPBAL  AND  Ebbob.  3,  4;    Cekti- 

E,3. 

ORDERS  APPEALABLE.    See  Appeal  and  Ebbob,  6. 

ORDINANCE  NOT  IN  EFFECT.    See  Pbohtbition,  3, 

ORIGINAL  LESSEE.    See  Landlobd  and  Tenant,  1. 

ORIGINAL  PROCEEDING.    See  Cebtiorabi,  2. 

■OVERLOAD."    See  Libel  and  Slandeb,  S,  7. 

PAROL  EVIDENCE.  See  Etidekce,  2,  3;  Vendob  and  Pdbchabeb,  1. 

PAROL  LICENSE  WITHOUT  CONSIDERATION.    See  Licehbeb.  1. 


PARTICULAR  WORDS,    See  Libel  and  Slandeb,  6,  7, 

PAYMENT. 
1.  Pbescmptions. 

The  mere  fact  that  defendaut  got  f600  from  deceased  raises 
the  presumption  of  law  that  he  received  It  In  payment  of  a 
debt.    Horgwi  v.  IniaH,  228. 

PAYMENT  OF  RENTALS.    See  Landlord  and  Tenant,  10. 


PERSONAL  JUDGMENT.    See  Mechanics'  Liens,  1. 

PERSONAL  PROPERTY.     See  Attachment,  3,  4,  6,  6;    Bank- 
RUPTcr.  1. 

PERSONS  ENGAGED  IN  "MILITARY  SERVICE."  See  Elec- 
PETITION  FOR  REMOVAL  OF  COMMISSIONER.  See  Coun- 
>;  Mandamus,  1 ; 
Oo  nbtttctional 
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POISON.    See  Cbiminal  Law,  1.  34,  35,  36, 
POSSESSION.    S«e  Wateb  and  Watebcoubses.  5. 


POSSESSION  OF  PREMISEa    See  Landlobd  aud  Tettant,  9,  10. 

POWER  OP  CODRT.    See  Divobce,  7,  8. 

PBBJDDICIAL  ERROR.    See  Criminal  Law,  2,  16. 

PRELIMINARIES  TO  MOTION  FOR  NEW  TRIAL.     See  New 
Tbial.  1. 

PRESENCE  OF  DISTRICT  ATTORNEY.    See  Criminal  I^w.  29. 

PRESENT  ABILITY.    See  Cbiminal  Law,  25. 

PRESERVATION  OF  EXCEPTIONS.    See  Criminal  Law,  3. 

Sc«  Wateb  and 

Eni^NcE,  1 ;  Pay- 
printing  EXPENSES  ON  APPEAL.    See  Costs,  1,  2. 
PRIVATE  BANK.    See  Criminal  Law,  9. 
PROBABLE  CAUSE.    See  Criminal  Law,  5. 

PROCEDURE    FOR    REMOVAL    OP    COUNTY    OFFICER.      See 
Officers.  1. 

PROCEEDINGS  AFTER  CONVICTION.    See  Criminal  Law.  6. 


PROCESS. 
1.  Defendants  Residing   Out  of  the  State — Aitidavit — Suffi- 
ciency. 

Under  Rev.  Laws.  6026,  6027  (CI*.  Prac.  Act,  sees.  84,  85). 
relating  to  service  hy  publication,  [t  Is  jurisdictional  that  the 
HflldaTlt  for  order  of  publication  state  either  the  residence  of 
the  defendant,  whether  person  or  corporation,  or  that  afflaut 
does  not  know  the  residence.  Wildes  v.  Lou  Dillon  M.  Co.,  384. 
See  Constitutional  Ijiw,  4,  5. 


PROHIBITION. 
1.  Discretion  of  Court. 

The  writ  of  prohibition  Is  not  a  writ  of  right,  but  one  at  sound 
Judicial  discretion,  to  be  Issued  oF  refused  according  to  the 
facts  of  each  particular  case.    O'Brien  v.  OommU^onert,  90. 
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Prohibition — Continued. 

2.  MiNiaTEBiAi.  Acts. 

Rev.  Laws,  5708.  providing  that  the  writ  o(  prohibition  arrests 
the  proceedings  of  any  tribunal,  etc.,  whether  eserclsli^  func- 
tions Judicial  or  ministerial,  when  such  proceedlnge  are  without 
or  In  excess  of  Jurisdiction,  does  not  enlarge  the  writ  ao  as  to 
rench  proceedings  not  of  a  Judicial  character,  and  It  will  not 
Isaue  to  prohibit  county  commissioners  and  county  sheriff  [rom 
enforcing  an  ordinance  requiring  licenses  for  selling,  etc.,  liquors 
lu  restaurants,  etc.    ICem. 

3.  Ordinance  Not  in  Bfpect. 

Prohibition  will  not  Issue  to  restrain  the  enforcement  of  an 
ordinance  not  in  effect,  since  there  must  be  a  cause  pending 
before  the  writ  will  issue.    Idem. 
See  Courts.  1. 

PROOF  OF  DAMAGE,    See  Libel  and  Slandeb.  11. 

PROPERTX.    See  Divorce,  3,  4 :  Descent  akd  Distribution,  1. 

PROPERTY  RIGHTS.    See  Ditobce,  6,  7,  a 

PROSECDTION  OF  OFFICER  OF  BANK.     See  Cbiminai,  Law,  9. 

PURCHASER.    See  Watbe  and  Watbbcourses.  5. 

QUANTUM.    See  Bvidence,  1. 

QUESTIONS  OP  PACT.    See  Divorce.  9. 


RATIFICATION  OF  ACTS  OF  AGENT.    See  Corporations,  1. 
REALTY.    See  Landlord  and  Tenant.  7. 
REASONABLE  CERTAINTY.    See  Libei  ahd  Sender.  1. 
RECEIPT  FOR  RENTS.    See  Landlord  and  Tenant,  a 
RECORD  IN  JUSTICE'S  COURT.    See  JnsTicEB  of  the  Peace,  4. 


REFORMATION  OP  INSTRUMENTS. 
1,  Retoruino  Contract — Fbaud. 

A  written  contract,  in  which  aa  omission  occurs  through 
fraud  or  mistake,  will  not  be  reformed,  In  order  to  decree 
specific  performance.    De  Remer  v.  AnAertoa,  28T. 

REFUSAL    TO    DELIVER    WATER.      See    Wateb    and    Wateb- 

COnR8EB.3. 

REFUSAL  TO  GRANT  CONTINUANCE.    See  Cbiminal  Lavt,  10. 
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REFUSAL  TO  SET  ASIDE  WAIVER.     See  JUBY,  I.  2. 

See    Criminal 

REMEDY  BY  ATTACHMENT.    See  Attachment.  3.  6. 

REMOVAL  OF  CAUSES. 
1.  DIVEB8ITV  OF  Citizenship — Quo  Warbanto  by  State  Against 

FOHEIQN  CORPOKATION "CjTlZEH." 

Quo  u'arranto  proceeding  by  the  state,  on  the  relation  of  a 
city  against  a  foreign  corporation,  for  failure  to  comply  with 
Its  franchise,  instituted  by  the  attorney-general,  under  Bev. 
Laws.  5656-5659,  5663.  H3  to  QUI)  warranto,  held,  an  action  by 
the  state,  and  not  the  city,  preventing  removal  for  diversity  of 
citizenship ;  a  state  not  being  a  citizen.  State  v.  Reno  Trac- 
tion Co..  405, 

REMOVAL  OP  COMMISSIONER.    See  Countieb.  1.  2. 

REMOVAL  OF  COUNTY  OFFICER.    See  Otficekb,  1. 

See    CoNsxrruTioNAL    r.uiw,    2,    6; 


RENTALS.    See  Landlord  and  Tenant.  1. 2. 

REPEAL.    See  Divorce,  4. 

REPEALED  ACTS.    See  Statutes.  2. 

REPUTATION.    See  Criminal  Law.  24. 

REPUTATION  OF  DECEASED.    See  Criminal  Law.  41. 

REQUISITES  IN  MOTION  FOR  NEW  TRIAL.    See  New  T^ial,  2. 

REQUISITES  OF  INDICTMENT.    See  Criminal  Law.  25. 

REQUISITES  OP  RECORD,    See  Justices  oc  the  Peace,  4. 

BBS  GEST^.    See  Cbiminal  Law,  24. 

RESIDENCE  OF  PLAINTIFF.    See  Divorce,  0. 

RESIDENCE  OUTSIDE  OF  STATE.    See  Process.  I. 


REVERSIBLE  ERROR.    See  Criminal  Law,  27,  32. 

REVIEW.     See  Criminal  Law,  33. 

REVIEW  OF  FINDINGS.    See  Appeal  and  Ebeob,  7. 

REVIEW  ON  CERTIORARI.    See  Cebtiobari,  1,  2. 

"REVISION."    See  Statutes.  3. 

"REVIVE."     See  Statutes,  3. 
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574  Revivor  op  Statute  by  Title       [4i8tNe*. 

REVIVOR  OF  STATUTE  BY  TITLE.    See  STATttTES,e. 
RIGHT  OF  ADOPTED  CHILD.    See  Adoption,  1. 
RIGHT  OP  INHERITANCE.    See  Adoption,  1, 


RIGHT  OP  SUBROGATION.    See  Bankbuptcy,  1. 
RIGHT  OP  WAY.    See  Wateb  and  Watebcoubses,  2. 
RIGHT  TO  ANSWER.    See  Mandamus,  1. 

See  CwuiNAL  Law, 

RIGHT  TO  RELIEF.    See  Abbitbatiok  amd  Awabd,  2, 

RIGHTS  OP  GUILTY  PARTY.    See  Ditobce.  7. 

RIGHTS  OP  LESSEE.    See  Lardlobd  and  Tenant,  3,  4. 

ROBBEBY.    See  Cbiminai.  Law,  1,  34,  3B,  3a 

RULE  AS  TO  BAIL.    See  Cbiminal  Law,  4. 

SALES  WITHOUT  DELIVERY.     See  Fbauoulent  CoNVETANCEa,  1. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Officebs — Compensation. 

Stats.  1911,  c.  133,  sec.  13.  provldea  that  clalmB  for  travelln* 
expeosee  of  deputy  Buperlntendeat  of  public  instruction,  etc.. 
Btiall  be  paid  from  the  general  fund.  Stats.  Idl5,  c  177,  sec^ 
28,  provides  for  the  actual  traveling  and  office  espeusea  at 
deputy  superintendent  of  public  Instruction,  district  No.  3, 
$1,TS0.  Held,  that  the  deputy  superintendent  of  public  instruc- 
tion tor  such  district  could  not  recover  under  the  first  act  cited 
for  traveling  expenses  Incurred  during  the  year  1916 ;  ancii  act 
being  superseded  or  suspended  by  the  appropriation  of  the  act 
of  1915.    MeCracken  v.  State,  49. 

2.  OffK'ebb — Compensation —Appropb I ation  —  Statutes  —  Soffi- 

Const.  art.  4,  sec.  19,  provides:  "No  money  sball  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made 
by  Ian-."  Stats.  1915,  c.  76,  provides:  "No  warrant  shall  be 
drawn  on  the  treasury,  except  there  be  an  unexhausted  specific 
appropriation,  by  law,  to  meet  the  same."  Held,  that  Stats. 
1911,  c.  133,  sec.  13,  was  sufficient  to  make  appropriation  for 
claims  arising  under  It,  and  that,  as  the  l^islature  made  no 
npproprlatlon  In  1917.  respondent's  deputy  super intendrnt  of 
public  instruction  could  recover  under  section  13  for  expenses 
for  the  year  1917.    Idem. 

SCOPE  OF  INQUIRY  ON  APPEAL.    See  Cbiminai.  Law,  S. 

SCOPE  OF  REVIEW.    See  .Appeal  and  Ebbob,  9,  10,  11,  12 ;  Cm- 


by  Google 


4ifltNev.]  Status  op  Marriage 

SECURING  COUNSEL.     See  Cbiminjl  Law,  10,  II. 
SELECTION  OF  GRAND  JURT.    See  Cbiuinal  Law.  19,  20. 
SELECTION  OF  TRIAL  PANEL.    See  Gbimirai.  Law,  29,  3a 
SBLF-DBFEN8B,    See  Cwminal  Law,  27,  40. 
SEPARATE  PROPERTY  OF  WIPE.    See  Ditoece,  8. 
SEEiaCE  BT  PUBLICATION.    See  Peocbss.  I. 


SERVICE  OF  SUMMONS.    See  JuBTiiEa  of  t 
SERVICE  OF  TRANSCRIPT.    See  Appeal  *i 


SERVING  COST  BILL.     See  CoBTS,  1, 2. 
SETTING  ASIDE  DECREE.     See  DtvoBCE,  11. 
SETTING  ASIDE  WAIVER.    See  Jury.  1.  2. 
SPECIAL  DAMAGES.    See  Libel  amb  Slander,  8, 9. 


SPECIFIC  PERFORMANCE. 
1.  Evidence — Sufficiency. 

One  seeking  epeclHc  perfoniiHuce  of  a  contract  whereby  he 
wnB  to  Inherit  the  property  of  others  has  the  harden  of  proof, 
nud  apcciQc  performance  will  be  denied  iinlesB  the  contract  ia 
eatflbllshed  by  clear  and  satisfactory  evidence.  Fortj/th  v. 
Hncard.  .306. 
See  Wills,  1 ;   Witnebses,  1. 


STATE  NOT  A  CITIZEN.    See  Removal  of  Causes,  1. 

STATES. 
1.  Apphopriatios 8— Sufficiency  of  Statutk. 

No  particular  form  of  words  Is  necessary  for  the  purpose 
of  nn  appropriation,  and  an  appropriation  may  be  made  In 
one  year  of  the  revenues  to  flccnie  In  another  or  future  year. 
lIcGracken  v.  Stale,  49. 

STATUS  OF  MARRIAGE.    See  Marriage,  1. 
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STATUTE. 

1.  CoNSTBUcno>" — Adoption  fbou  Other  State. 

Where  the  legislature  ot  one  state  adopts  tbe  statute  of 
another,  the  act  ot  ndoptlou  raises  the  presumptiou  that  tbe 
1e);Islature  of  tbe  adopting  state  enacted  tbe  statute  in  the  light 
ot  the  construction  that  hud  l>een  placed  upon  It  In  the  pai-«it 
state.    O'Brien  v.  Commissioners.  iK). 

2.  Incorporation  op  Repealed  Act — Eetect. 

Where  one  act  of  the  legislature  speciflcolly  adopts  the  pro- 
visions of  anotber  act  upon  the  same  general  subject,  the  effect 
is  to  Incorporate  the  adopted  act.  making  it  effective  for  the 
designated  purpose,  and  that  the  adapted  act  has  been  repealed 
Is  Immaterial.    Maclean  v.  Brodigan,  468. 

3.  Hevivob  or  Statute  bt  Title — Electiokb — Electors  in  JIili- 

T AB V    SeBV I CE ' 'AMENDMBST" "REVISION" — ' 'REV  1 VE," 

The  provision  of  Const,  art.  4.  sec.  17.  that  no  law  shall  be 
revised  or  amended  by  reference  to  its  title  only,  does  not  render 
Invalid  the  provision  of  Stats.  1917,  c.  197.  that  electors  in  tbe 
military  service  of  the  United  States  may  vote  in  accordance 
with  Stats.  1899,  c.  94,  which  was  repealed  by  Stats.  1913.  c. 
284;  revival  by  title  not  being  prohibited;  for  an  "amendment" 
Is  an  alteration  effecting  a  change  in  the  draft,  or  form,  or  sub- 
stance, of  a  law  already  enacted,  or  of  a  bill  proposed  for 
enactment,  but,  when  tbe  legislative  body  attempts  to  revise. 
It  thereby  assumes  to  mafce  additions  or  changes  or  correotlons 
to  alter  or  reform  sooiethlng  then  In  force  and  effect,  and 
"revision"  in  a  legislative  sense  applies  only  to  a  measure,  bill, 
or  law  then  having  existence,  life,  and  force,  and  cannot.  In  tbe 
nature  of  things,  apply  to  a  nullified  or  repealed  act :  and 
the  term  "revive,"  as  applied  to  legislative  proceedings,  signifies 
tbe  reconference  of  validity,  force,  and  effect,  at  least  the  recon- 
fereuce  of  validity,  force,  and  effect  as  the  revived  measure,  law, 
or  bill  formerly  possessed.    Idem. 

4.  Subjects  and  Titles — Sufficiency. 

Stats.  1913,  c  111,  entitled  "An  act  relating  to  tbe  compensa- 
tion of  injured  worlanen  In  tbe  Industries  of  this  state  and  the 
compensation  to  their  dependents  where  such  Injuries  result  in 
death,  creating  an  industrial  insurance  commission,  providing 
for  the  creating  and  disbursement  of  funds  for  tbe  compensa- 
tion and  care  of  workmen  injured  in  tbe  course  of  ^nployraent, 
and  dednlng  and  regulating  tbe  liability  of  employers  to  their 
employees,  and  repealing  all  acts  and  parts  of  acts  In  conDlct 
with  this  act."  sufficiently  embraces  within  Its  title  the  purpose 
expressed  by  section  1,  subd.  b.  tbereof,  making  counties  and 
other  municipal  corporations  subject  to  the  act  and  therefore 
does  not  offend  ConsL  art.  4.  sec.  IT.  providing  that  every  law 
shall  embrace  but  one  subject,  which  shall  be  briefly  expressed 
In  its  title.  Sevada  Ind.  Com.  v.  Washoe  Co..  437. 
6.  TrrLE  and  Subject— Removal  of  Ofeickbs. 

The  title  to  Stats,  1908-09.  c,  200,  relates  to  only  the  one 
subject  of  removal  of  officers,  although  it  provides  several  Inde- 
pendent methods  for  removing  them.  Oay  v.  District  Court.  330. 

STATUTES.     See  Attachment.  3;    Criminal  Law,  7,  12,  20.  34; 
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Surrender  of  Premises 


CoNSTiTLTioNAL  Law.  1,  2,  3,  6;  Cochtibs,  1,  2;  Divobce,  3, 
4,  5,  6,  8 ;  Elections.  1 ;  Justices  of  the  PKiCK,  5 ;  Meosanics' 
Liens,  1;  New  Tbial.  2;  Officers,  1;  Process,  1;  Witnesses, 
1,2. 

STATUTORY  CONSTRUCTION,    See  Descent  and  Dibtbibdtior,  1, 

STATUTORT    REQUIREMENTS.      See   Ekhcutom   ako   Adminis- 


STAY  OF  EXECUTION,    See  Attachmekt,  2 ;  Obiuinal  Law,  5,  T. 

STIPULATION     FOR     ARBITRATION.       See     Abbitbation     asd 

Award.  1, 
SUBJECTS  AND  TITLES.     See  STATUTES,  4,  5. 
SUBROGATION.    See  Bankruptcy,  1. 

SUBSTANTIAL  ELEMENTS  OF  CRI 
NAL  Law,  18. 

SUBSTANTIAL  EVIDENCE.     See  APPKAt  a 


SUFFICIENCY  OF  COMPLAINT.    See  Divorce.  10,  11. 

SUFFICIENCY  OF  DESCRIPTION.    See  Vendor  and  Pubcbasbr,  1. 

SUFFICIENCY  OF  EVIDENCE.  See  Cbimibai.  Law,  35.  86; 
Divorce.  2;  Landuibd  AMD  Tenast,  5;  Moset  Lbwt.  1; 
Specific  Perfobuance,  1 ;   Wills,  1. 


SUFFICIENCY  OF  INDICTMENT.     See  Cbiuinal  Law,  ft,  18 
SUFFICIENCY  OF  RECORD.    See  Justices  of  the  Peace,  4. 


SUFFICIENCY  OF  STATUTE.    See  States,  1. 

SUFFICIENCY  OF  TITLE.    See  Statutes.  4. 

SUMMABY  TRIAL.    See  Constitutional  Law,  6. 

SUPREME  COURT  RULE.    See  Costs,  1,  2. 

SURCHARGING  ADMINISTRATOR.    See  EXEctiTOBs  and  Aduinis- 


SURETIES,    See  Executors  and  Administrators.  1. 
SURRENDER  OF  LEASE.    See  Landlobd  and  Tenant  9. 
SURRENDER  OF  PREMISES.    See  Landlord  and  Tenant,  10. 
Vol.  41— S7 
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578  Time  for  Action  [4istNeT. 

TIME  FOR  ACTION.    8«e  Ofhcers.  1. 
TIME  FOR  MOTION.    See  New  Tbial.  3. 
TITLE.     See  Wateb  and  Watkbcoukses,  2. 
TITLES  AXD  SUBJECTS.    See  Statutes.  4, 5. 

TRANSACTIONS  WITH  DECEASED  PERSONS.     See  Witnesses. 

1.2. 

TRANSCRIPT  ON  APPEAL.    See  Appeal  and  Ereok,  8. 

TRA\-ELING  EXPENSES.    See  School  and  School  Districts.  1. 2. 

TRIAL  BY  JURY.    See  Constitutional  Law.  0. 

TRIAL  PANEL.    See  Criminal  Law.  29. 30. 

TURBULENT  SPIRIT  OP  DECEASED.    See  Criminal  I^w.  2. 

UNDERTAKING  ON  APPEAL.    See  Appeal  and  Brbob.  12. 

UNRECORDED  BILL  OP  SALE.    See  Fraddulekt  CONTBTAJICEa,  1. 

VBNEM3R  AND  PURCHASER. 
1.  Descbiftion — SurriciENcv. 

All  otitlou  TOiilrnct  luuBt  so  describe  the  property  that  it  can 
be  identified  from  the  iustrumeat  Itnelf,  although  pnrol  evidence 
is  admissible  to  siion  the  description's  application.  Dc  Rttner 
V.  AMder«o»,287. 

VOLUNTARY  STATEMENT.    See  Criminal  Law,  23. 

VOLUNTARY  TESTIMONY.    See  Criminal  I^aw,  37. 

VOTING.    See  Elections.  1. 

WAIVER  IN  MOTION  FOR  NEW  TBIAL.     See  New  Trial.:!. 

WAIVER  OP  COUNSEL,    See  Criminal  Law,  10, 11. 

WAIVER  OF  OBJECTION  TO  PROCEEDINGS.    See  New  Trial.  1. 

WAIVER  OF  RIGHT.    See  Jury,  1.2. 


WATER  AND  WATERCOURSES. 

1.  Canal — Restraining  of  Destruction. 

To  entitle  plalntilTs  to  Judgment  restraining  defendant  troiu 
destroying  a  caual,  ditch,  and  power  line,  the  canal  must  have 
liad  a  valid  existence,  innat  have  been  owne^  by  plalntifFs.  who 
ninst  have  ncquli'ed  n  license  to  construct,  maintain,  and  oiter- 
ate  the  branch  ditch  and  power  line  irrevocable  at  defendant's 
will,  and  defendant  innst  have  been  threatening  to  fill  in  nnd 
destroy  the  ditch  and  power  line.    Slieehan  v.  Kasper.  27. 

2.  Conveyance  of  Right  op  Way. 

The  federal  Kovevnment.  having  passed  title  to  plaintiff  to  a 
right  of  way  for  a  canal  by  statute,  could  convey  no  title 
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tLereto  wlieii  it  conveyed  title  to  a  mill  site;  and  the  patentee 
of  the  land  embrace  in  the  mill  Etite  took  title  subject  to  the 
right  of  way  for  the  canal,  and  the  purchaser  of  the  mill  site 
acquired  uo  greater  right.    Idem. 

3,  iBRiuATioN — Action  for  Dauaoeh. 

In  a  suit  for  partial  loxs  of  ftrowiiii;  crops  alleeett  to  have 
been  oecasloued  by  defendant's  refusal  to  deliver  to  plalutllTs 
the  auionnt  of  water  for  irrigation  which  they  claimed,  and  to 
establish  their  rights,  evidence  held  not  to  eetabllah  plaintiffs' 
contentions  ns  to  the  anionnt  of  water  clahned.  and  to  necessl- 
■  tate  a  revei-sal  of  Judgment  in  their  favor  which  awarded  dam- 
ages and  provided  for  nu  injunt^lon.  PtncoUni  v.  Steamlmat 
Canal  Co..  37. 

4,  LlCENBES^PBESI'ilPTION  OF  EXISTE.NCE. 

In  suit  to  restrain  defendant  from  destroying  a  canal,  ditch, 
and  power  line,  where  the  super]  u  ten  dent  of  the  exploration 
couipany  from  whieh  plaintiffs  claimed  a  license  to  construct 
the  ditch  and  power  Hue  knew  of  the  construction  from  the 
b^lnning  of  operations,  and  no  protest  was  made,  the  court  will 
presume  that  plaintiffs  had  a  license  from  the  exploration 
coiiipan.v.    Shccban  v,  A'o»per,  37. 

5,  JIiLL  Site — Bona-Pide  Pubchabeb — Notice. 

Where  a  Arm  was  in  open  and  notorious  possesxloii  and 
enjoyment  of  a  ditch  and  power  line  for  three  or  four  years 
before  defendant,  who  had  lived  in  the  vlclnltr  of  the  property 
off  and  on  for  ten  years,  and  continuously  for  one  year,  bought 
a  mill  site  through  which  the  right  of  way  for  the  ditch  passed, 
the  firm's  possession  was  sulTlclent  to  put  defendant  on  notice. 

WIFE'S  SEPAKATE  PItOPEIlTY,    See  Divorce.  7, 8. 
WILLS. 

1.    AOBBEUENT  TO  MAKE EVIDENCE — ScvyiClENCV. 

In  a  suit  to  speeiflcally  enforce  a  contract  that  plalntilT  who 
was  adopted  by  testatrix  and  her  husband  should  Inherit  what- 
ever property  they  might  die  posseesed  of,  evidence  held  insuf- 
ficient to  show  more  than  the  adoption  of  plaintiff,  and  not  to 
estahiiah  the  agreement  as  to  the  inheriting  of  property.  For- 
tyth  V.  Hfirard,  .-We. 

WITNESS  AGAINST  SEIJ".    See  Crimi.nai.  Law.  37. 

witnesses. 
1.  Competency — Stati'te. 

Under  Rev.  Ijiws.  5410,  declaring  that  no  |)er80n  shnll  be 
allowed  to  testify  when  the  other  tiartv  to  the  transaction  is 
dead,  or  when  the  opi>osite  party  to  the  action  or  the  pei'son 
for  whose  Innuedlate  benefit  the  action  or  proceeding  is  prose- 
cuted or  defended.  Is  the  representative  of  a  deceased  person 
when  the  facts  to  be  proven  transpired  before  the  death  of  such 
ileceased  person,  testiinonj-  of  the  mother  of  plaintiff  who  was 
adopted  by  the  taitntrix  and  her  husband.  In  a  suit  against 
the  testatrix's  executor  to  enforce  speclflc  performance  of 
alleged  contracts  by  which  plaintiff  was  to  Inherit  any  property 
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Wits  esbes— Cunfiniictl. 

of  which  testatHi:,  and  her  husband  mlglit  die  possessed.  It 
npiteai'liig  that  testatrix's  liueband  couvejed  all  hla  propertj'  to 
her.  OS  to  matters  relntire  to  the  alleiced  agreement  tran^lrlnf; 
before  the  death  of  tbe  testatrix,  all  of  which  tended  to  establish 
the  alleged  contract  of  adoption,  Is  inadmissible.  For»plh  v. 
Heicard,  306. 
2.  Competency — Statu te. 

In  sucb  case  testimony  by  plalntlCTa  own  father  concerning 
acts  and  conduct  of  testatrix  and  her  husband  when  they  went 
to  bis  bouse  to  get  plaintiff  Is  also  inadmissible  under  Rev. 
Laws,  5419 ;  for  It  would  be  a  mere  evasion  to  allow  testimony 
as  to  acts  when  testimony  as  to  transactions  with  deceased 
pei'Bons  Is  Inadmissible.  Idem. 
See  Criwinal  Law,  38,  38,  40.  41. 

WORDS  LIBELOUS  PER  SE.    See  Libel  and  Slanms,  3, 10, 11. 12. 

WORDS  OR  EXPRESSIONS  USED.    See  Libel  and  Slandex.  2, 3. 


WUIT  OF  CERTIORARI.    See  Justices  of  the  Peace,  3. 
WRIT  OF  PROHIBITION.    See  Courts.  1;  Prohibition.  1, 8. 
WRIT  OF  QUO  WAHRANTO.    See  Removal  of  Caubu,  1. 
WRITTEN'  CONTRACT.    See  Refobmation  of  InsTBUUEHTS.  1. 
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